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REPORT  OF  CASES 


IN  THE 

COURT  OF  QUEEN’S  BENCH. 


HILARY  TERM,  19  VICTORIA  {Continued). 


Present  : 

The  Hon.  Sir  John  Beverley  Bobinson,  Bart.,  C.  J. 
“ Archibald  McLean,  J. 

“ Kobert  Easton  Burns,  J. 


Smith  v.  Brown  and  Childs. 

Shipping— Registry  of  foreign-built  ships  before  17  and  18  Vic.  ch.  104 — 
Sale  by  Sheriff. 

Under  the  Imperial  Act,  12  & 13  Vic.  cap.  29,  and  previous  statutes,  foreign- 
built  ships  navigating  our  inland  waters  were  entitled  to  be  registered 
here. 

It  is  not  necessary  that  the  transfer  of  a vessel  by  the  sheriff,  upon  a sale 
under  execution,  should  be  registered,  or  that  it  should  recite  the  certi- 
ficate of  ownership. 

Interpleader  Issue,  to  try  whether  the  steamer  called 
the  “ Oxford  ” was,  on  the  6th  of  June,  1855,  the  property  of 
Thomas  Salmon!,  against  whose  goods  and  chattels  a writ  of 
Fi.  Fa.  had  been  delivered  to  the  sheriff  of  the  County  of 
Simcoe. 

At  the  trial,  before  Burns , J.,  at  the  last  assizes  held  at 
Chatham,  the  facts  appeared  to  be  these  : — A writ  of  Fi.  Fa. 
against  the  goods  and  chattels  of  Thomas  Salmoni  had  been 
placed  in  the  hands  of  the  sheriff  of  the  County  of  Essex, 
previous  to  Michaelmas  Term,  1854,  at  the  suit  of  Maurice 
Lumley  and  B.  II.  B.  Elliott,  and  under  it  the  sheriff  of 
Essex  seized  the  steamer  “ Oxford  ” as  the  property  of  Sal- 
moni. The  vessel  was  advertised  for  sale,  to  take  place  at 
Amherstburg,  where  she  then  lay ; but  on  the  day  of  sale 
the  sheriff,  obtaining  no  purchasers,  adjourned  the  sale  to 
Sandwich,  to  take  place  several  days  afterwards.  The  sheriff 
2 (to  4)  14  u.  c.  Q.  B. 
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stated  that  the  sale  was  regularly  advertised  in  the  usual 
manner  to  take  place  at  Araherstburg,  but  the  adjournment 
to  Sandwich  was  verbal.  The  sale  took  place  in  the  grand 
jury  room  at  the  Court  House  in  Sandwich,  about  the  22nd 
of  October,  1854,  while  the  Court  of  Assize  and  Oyer  and 
Terminer  was  sitting.  Several  persons  attended  the  sale, 
and  several  bid  for  the  steamer ; that  is,  for  such  interest  as 
Salmoni  had  in  her,  but  what  that  interest  was  the  sheriff 
stated  he  did  not  know.  Among  those  who  bid  were  the 
plaintiff  and  one  Joseph  Mercer.  The  steamer  was  knocked 
down  to  Joseph  Mercer,  as  the  highest  bidder,  for  £200,  a 
sum  not  sufficient  to  satisfy  the  Fi.  Fa.  The  sheriff  stated 
that  he  had  other  Fi.  Fas.  in  his  hands  at  the  same  time 
against  Salmoni,  and  he  had  no  idea  that  either  Mercer  or 
the  plaintiff  were  acting  for  or  on  behalf  of  Salmoni  in  any 
way  at  the  sale,  for  if  he  had  he  should  then  have  seized  the 
vessel  on  the  other  writs  immediately.  Mercer  stated  that  he 
acted  at  the  sale  on  behalf  of  the  plaintiff,  at  the  request  of 
Colonel  Prince,  though  the  plaintiff  was  himself  present  at 
the  commencement  of  the  sale,  but  left  before  it  was  con- 
cluded. Mercer  stated,  also,  that  the  plaintiff  furnished  the 
money  to  pay  the  sheriff,  and  he  did  pay  the  sheriff  on  the 
11th  of  November,  1854,  on  which  day  the  sheriff  executed  a 
bill  of  sale  of  the  steamer,  at  Mercer’s  request,  to  the  plain- 
tiff. The  bill  of  sale  recited  the  sale  at  auction  being  made 
to  Mercer,  and  that  Mercer  was  desirous  that  the  sheriff 
should  make  title  to  the  plaintiff.  The  sheriff  then  gave  an 
order  to  the  plaintiff  to  obtain  possession  of  the  vessel,  and 
under  that  he  did  obtain  the  possession,  and  removed  the 
vessel  to  Chatham,  where  he  repaired  her  during  the  follow- 
ing winter.  The  bill  of  sale  so  executed  by  the  sheriff  of 
Essex  contained  no  recital  of  the  certificate  of  ownership  of 
the  vessel,  and  the  plaintiff’s  title  by  sheriff’s  deed  was  not 
registered  until  the  11th  of  June,  1855.  It  appeared  that  the 
vessel  was  registered  at  Amherstburg  on  the  20th  of  April, 
1854,  as  the  property  of  Salmoni,  being  certified  to  have  been 
built  at  Perrysburg,  in  the  State  of  Ohio.  The  steamer  was 
brought  by  the  plaintiff  to  Penetanguishene  in  June,  1855, 
where,  on  the  6th  June,  the  sheriff  of  the  County  of  Simcoe 
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seized  her  upon  a writ  of  Fi.  Fa.  against  Salmoni,  at  the  suit 
of  the  defendants. 

The  defendants’  counsel  made  the  following  objections  to 
the  plaintiff’s  recovery  1.  That  there  was  no  proper  sale 
by  the  sheriff  of  Essex,  because  no  proper  notice  of  adjourn- 
ment or  of  sale  was  given  for  the  sale  to  take  place  at  Sand- 
wich. 2.  That  the  bill  of  sale  shewed,  and  the  evidence 
proved,  that  the  sale  was  to  Joseph  Mercer,  and  the  sheriff* 
could  not  transfer  to  the  plaintiff.  3.  That  the  sheriff’s  bill 
of  sale  was  void,  because  it  did  not  recite  the  certificate  of 
ownership.  4.  That  there  could  be  no  proper  endorsement 
on  the  certificate  of  ownership  of  transfer  to  the  plaintiff, 
by  reason  of  the  bill  of  sale  being  defective,  and  that  the 
registration,  such  as  it  was,  being  made  on  the  11th  of  June, 
1855,  could  not  take  precedence  of  the  defendants’  writ  of 
Fi.  Fa.  which  was  delivered  to  the  sheriff  of  the  County  of 
Simcoe  on  the  6th  of  June. 

A verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  upon  the  facts  proved,  and  the  objections  taken. 

Leith , for  the  plaintiff,  urged — 1.  That  the  vessel  was  not 
subject  to  the  ship  registry  laws,  for  the  certificate  of  owner- 
ship shewed  that  she  was  built  at  Perry sburg,  in  the  State 
of  Ohio,  which  the  court  would  take  notice  was  in  a foreign 
country  : this  point  was  not  raised  at  Nisi  Prius.  2.  As- 
suming that  this  vessel  was  subject  to  the  registry  laws  upon 
all  that  was  proved,  then  that  the  acts  would  not  apply  in 
this  case,  the  transfer  being  by  operation  of  law,  and  not  by 
the  owner  himself, — and  that  at  all  events,  the  sheriff*  might 
still  execute  a proper  transfer,  if  necessary.  He  cited  Mal- 
colm v.  Rapelje,  Tay.  Rep.  496 ; Doe  Tiffany  v.  Miller,  10 
U.  C.  R.  65 ; Benyon  v.  Cresswell,  12  Q.  B.  899 ; Hubbard 
v.  Johnstone,  3 Taunt.  177 ; Case  of  The  “ Tremont,”  1 Rob. 
163  ; Supplement  to  liar.  Dig.,  vol.  1,  u Shipping  Bloxam 
v.  Hubbard,  5 East  407,  1 Smith  487 ; Burnham  v.  Daly, 
11  U.  C.  R.  211;  Abbott  on  Shipping,  cli.  ii.  58. 

Hagarty , Q.  C.,  for  defendants,  contended  that  the  vessel, 
on  all  that  was  proved,  was  subject  to  the  registry  laws,  and 
that  no  title  could  be  given  or  acquired  without  any  instru- 
ment reciting  the  ownership  and  registration ; and  conse- 
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quently,  that  Salmoni  appearing  by  the  customs’  registry  to 
be  the  owner  up  to  the  11th  of  June,  1855,  the  defendants’ 
execution  of  the  6th  of  June  would  prove  good  against  the 
vessel.  He  cited  Waters  v.  Shade,  2 U.  0.  Chan.  Hep.  465 ; 
Sug.  Y.  & P.  Ilf.  362 ; Warburton  v.  Loveland,  dem.  I vie, 
2 Dow  & Cl.  480 ; Boyson  v.  Gibson,  4 C.  B.  121 ; MeCal- 
mont  v.  Rankin,  2 DeG,  McN.  & G.  403  ; Hughes  v.  Morriss 
ib.  349,  9 Hare  636,  16  Jur.  603;  Speldt  v.  Leehmere,  13 
Yes.  588 ; Abbott  on  Shipping,  American  notes  to  page  85  ; 
Leasham  v.  Terry,  3 B.  & P.  479 ; Duncan  v.  Tindall,  13  C. 
B.  258;  Watkins  v.  Corbett,  6 U.  C.  R.  587 ; Sherwood  v. 
Coleman,  ib.  614. 

The  statutes  referred  to  are  noticed  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

1 understood  it  to  be  stated  in  the  argument,  that  the  case  of 
Waters  v.  Shade  (2  IJ.  C.  Ch.  Rep.)  was*  opposed  to  the  judg- 
ment given  in  this  court  in  the  case  of  Burnham  v.  Daly  (11 
U.  C.  211),  but  I find  that  not  to  be  so  upon  examination ; for 
in  the  one  case  the  question  was,  whether  a subsequent  deed 
given  by  a debtor  gained,  by  being  registered,  priority  over 
an  unregistered  deed  of  older  date  given  by  a sheriff  upon  a 
sale  on  execution  ; and  in  the  other  case  the  question  was, 
whether  after  a person  had  given  a deed  to  a purchaser, 
which  remained  unregistered,  the  land  so  conveyed  could  be 
sold  under  an  execution  against  him,  so  that  the  sheriff’s 
vendee,  by  registering  his  deed,  would  prevail  against  the 
prior  purchaser  from  the  defendant.  The  points  were  dif- 
ferent, and  admitted  of  different  lines  of  argument. 

The  point  upon  the  registry  laws  'which  was  decided  in 
Chancery  in  Waters  v.  Shade,  had  arisen  in  this  court  in  Doe 
Brennan  v.  O’Neill  (4  U.  C.  R.  8),  and  the  opinion  which 
we  formed  upon  it  agrees  with  the  conclusion  come  to  in 
Waters  v.  Shade. 

It  is  true,  however,  that  our  judgment  in  this  court  in  Doe 
Brennan  v.  O’Neill  is  apparently  not  to  be  reconciled  with 
the  case  decided  in  Ireland,  of  Fury  v.  Smith  (3  Sug.  V.  & 
P.  462,  1 Huds.  & Bro.,  735),  or  rather  with  the  opinions  of 
the  judges  expressed  or  intimated  in  that  case  ; but  the  same 
point  does  not  arise  here. 
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The  late  Imperial  statute  relating  to  merchant  shipping, 
17  & 18  Yic.  eh.  104,  came  into  force  on  the  7th  of  May, 
1855,  and  its  provisions  therefore  cannot  apply  to  the  case 
under  the  sheriff’s  sale,  which  was  made  in  1851,  so  that  it 
may  be  laid  entirely  out  of  the  question. 

The  question  first  to  be  considered  is,  whether  our  statute, 
8 Yic.  ch.  5,  was  in  force  at  the  time  of  the  sheriff’s  deed 
being  given  to  the  plaintiff. 

If  it  was,  there  would  be  no  room  whatever  for  doubt  that 
the  plaintiff  is  entitled  to  prevail,  because  under  that  act  there 
could  be  no  certificate  of  ownership  legally  granted  to  a 
foreign-built  ship,  and  consequently  there  could  be  po  regis- 
tration for  the  purposes  of  that  act.  The  Imperial  statute, 
8 & 9 Yic.  ch.  89,  for  the  registry  of  British  vessels,  suppos- 
ing it  clearly  to  have  applied  to  vessels  navigating  our  inland 
waters,  would  have  made  no  change  in  the  question,  for  that 
act  provided,  as  our  own  statute  did,  which  we  have  just  re- 
ferred to,  that  no  ship  should  be  entitled  to  be  registered 
under  that  act,  except  such  as  should  be  wholly  of  the  build  of 
the  United  Kingdom,  or  of  some  one  of  the  colonial  posses- 
sions mentioned  in  the  act. 

We  must  then  examine  the  Imperial  statute  afterwards 
passed,  12  & 13  Yic.  ch.  29,  to  see  whether  that  would  affect 
this  question  of  registration,  and  place  it  on  a footing  dif- 
ferent from  that  on  which  .it  would  have  stood  under  our 
own  act,  8 Yic.  ch.  5. 

It  repeals  the  5th  clause  of  the  Imperial  statute  8 & 9.Yic. 
ch.  89,  and  so  far  does  admit  of  registration  of  foreign-built 
ships ; and  if  the  statute  8 & 9 Yic.  ch.  89  would,  under  the 
5th  clause,  have  made  all  transfers  void  which  might  be  re- 
gistered, and  are  not  registered,  then  we  should  only  have  to 
consider  how  far  the  8 & 9 Yic.  ch.  89  does  or  does  not  con- 
flict with  our  statute  8 & 9 Yic.  ch.  5,  and  what  must  be  the 
effect  of  any  repugnancy  in  their  provisions.  And  we  have 
also  to  bear  in  mind  in  this  examination  the  Imperial  $ict 
8 & 9 Yic.  ch.  93,  sec.  44,  and  the  repeal  of  that  statute  by 
the  act  12  & 13  Yic.  ch.  29. 

The  8th  section  of  the  last  mentioned  statute  enacts,  that 
no  ship  shall  be  admitted  to  be  a British  ship  unless  duly 
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registered  and  navigated  as  such ; the  effect  of  which  provi- 
sion seems  to  be,  that  as  foreign  ships  might  obtain  registry 
under  that  statute,  they  are  bound  to  do  it  so  far  as  registra- 
tion is  made  necessary  to  the  enjoyment  of  the  privileges  of  a 
British  ship  under  the  previous  act  of  8 & 9 Vic.  ch.  89 ; and 
further,  as  the  34th  section  of  the  8 & 9 Vic.  ch.  89  provides 
that  when  the  property  in  a vessel,  or  any  part  thereof,  belong- 
ing to  any  of  her  Majesty’s  subjects,  shall,  after  registry 
thereof,  be  sold  to  any  other  of  her  Majesty’s  subjects,  the 
same  shall  be  transferred  by  bill  of  sale  or  other  instrument 
in  writing,  containing  a recital  of  the  certificate  of  registry 
of  such  ship  or  vessel,  or  the  principal  articles  thereof,  other- 
wise such  transfer  shall  not  be  valid  or  effectual  for  any  pur- 
pose whatever,  either  at  law  or  in  equity. 

The  37th  and  38th  clauses  of  the  same  statute  also  require 
that  such  bill  of  sale,  in  order  to  pass  the  property,  must  be 
registered  in  the  manner  therein  provided,  when,  and  not 
before,  it  shall  be  effectual  to  pass  the  property  as  against  all 
persons,  except  any  subsequent  purchaser  who  shall  first 
prove  his  transfer  to  be  registered. 

Now  it  does  appear  in  this  case  that  the  schooner  in  ques- 
tion was  admitted  to  registry  in  April,  1854,  at  Amherst- 
burg,  in  this  province,  find  that  in  the  certificate  of  owner- 
ship she  is  described  as  a foreign-built  ship.  We  must  take 
her,  we  think,  for  all  that  appears  in  the  case,  to  have  been 
properly  admitted  to  registry,  if  her  being  of  foreign  build 
did  not  exclude  her,  which  we  think  it  would  not,  after  the 
statute  12  & 13  Vic.  ch.  29  came  into  force. 

Our  statute  8 Vic.  ch.  5 was  perfectly  in  accordance  with 
the  Imperial  statutes  as  they  then  stood,  in  excluding  foreign- 
built  ships  from  registry  ; but  such  ships  might  be  registered 
under  the  subsequent  Imperial  statute,  which  clearly  is  meant 
to  extend  to  the  shipping  in  these  inland  waters ; and  if  the 
vessel  in  question  was  legally  admitted  to  registry,  as  we 
think  she  was,  in  April,  1854,  it  follows  that  Salmon!  could 
not  have  transferred  her  by  bill  of  sale,  or  other  instrument 
that  would  be  valid,  unless  such  instrument  contained  a 
recital  of  the  certificate  of  ownership,  and  was  also  registered 
as  the  statute  8 & 9 Vic.  ch.  89  directs. 
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It  is  not  indeed  as  clear  as  it  might  have  been  made,  whe- 
ther the  statute  of  8 & 9 Yic.  ch.  89  was  intended  to  apply 
to  shipping  wholly  employed  in  the  inland  navigation  of  our 
lakes  and  rivers;  but  the  20th  clause  of  the  12  & 13  Yic. 
ch.  29  seems  to  assume  that  it  was  so  intended,  and  that 
appears  to  have  been  so  understood  by  our  own  legislature. 

When  any  question  respecting  ship  registry  shall  occur 
here,  by  reason  of  anything  done  after  the  last  statute,  17 
& 18  Yic.  ch.  104,  came  into  force,  it  will  be  necessary,  of 
course,  to  see  what  changes  that  act  has  made ; and  in  con- 
nection with  such  a question  as  we  have  now  before  us,  the 
58th  clause  of  that  statute  especially  would  require  to  be 
considered. 

As  regards  the  case  before  us,  though  we  think,  upon  a 
transfer  made  by  Salmoni  himself,  the  provisions  of  the  two 
Imperial  acts  which  we  have  mentioned,  and  which  were  then 
in  force,  would  have  made  it  necessary  to  the  validity  of  his 
bill  of  sale,  that  it  should  contain  a' recital  of  his  certificate 
of  ownership,  and  should  be  registered  as  that  act  directs ; 
yet  in  our  opinion  we  must  hold  that  in  this  case,  of  a transfer 
not  made  by  the  party  but  by  a public  officer  acting  under 
legal  authority,  the  same  necessity  did  not  exist.  The  case 
of  Bloxam  v.  Hubbard  (5  East  421)  is  a decision  on  that 
point  which  seems  never  to  have  been  overruled  ; but,  on  the 
contrary,  to  have  been  confirmed  in  the  latter  case  of  The 
Tremont  ” (Supplement  to  Harrison’s  Digest,  vol.  1,  “ Ship- 
ping ”) ; and  it  was  to  meet,  as  it  seems  to  us,  such  cases 
of  assignment  not  by  the  act  of  the  parties,  that  particular 
provisions  were  introduced  in  the  last  act,  17  & 18  Yic.  ch. 
104,  which  have  no  application  however  to  the  present  case. 

On  this  ground,  on  which  indeed  the  plaintiff’s  case  was 
mainly  rested  in  the  argument,  we  are  of  opinion  that  the 
verdict  rendered  for  the  plaintiff  must  stand. 
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No  action  can  be  sustained  by  a school  teacher  for  his  salary  ; arbitration 
is  the  only  remedy. 

The  plaintiff  sued  for  his  wages  as  a school  teacher.  At 
the  trial  at  Ottawa,  before  Macaulay , C.  J.,  several  objec- 


16 


queen’s  BENCH,  HILARY  TERM,  19  VIC. 

tions  were  taken  to  his  action,  twelve  issues  having  been 
joined  on  the  record.  The  main  objection,  however,  was 
that  no  action  could  be  sustained  in  a court  of  law  upon  such 
a demand,  and  that  the  only  remedy  was  by  arbitration.  A 
verdict  was  rendered  for  the  plaintiff,  and  £25  15s.  damages. 

Stephen  Richards  moved  for  a new  trial  on  the  law  and 
evidence,  and  for  misdirection,  or  to  arrest  the  judgment. 

Hag  arty,  Q.  0.,  shewed  cause,  citing  Avery  v.  Scott,  8 
Ex.  487 ; Livingston  v.  Ralli,  25  L.  T.  Rep.  243,  Q.  B. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  statutes  13  & 14  Vic.  ch.  48,  sec.  17,  and  16  Vic.  ch. 
185  sec.  15,  must  govern  the  question,  and  we  are  of  opinion 
that  the  defendant  is  entitled  to  prevail  on  the  exception. 

The  statute  16  Vic.  ch.  185,  sec.  15,  referring  to  13  & 14 
Vic.  ch.  48,  enacts  “ that  no  action  shall  be  brought  in  any 
court  of  law  or  equity,  to  enforce  any  claim  or  demand  which, 
by  the  said  seventeenth  section  of  the  said  act  in  part  recited, 
may  be  referred  to  arbitration.” 

The  17th  sec.  of  13  & 14  Vic.  ch.  48,  thus  referred  to, 
without  expressly  excluding,  as  the  16  Vic.  ch.  185  does,  the 
jurisdiction  of  the  common  la^y  courts,  makes  provision  for 
settling  by  arbitration  all  such  disputes  as  may  arise  between 
school  trustees  and  a teacher,  in  regard  to  his  salary,  the 
sum  due  to  him,  or  any  other  matter  in  dispute  between 
them,  having  first  provided  in  the  same  clause  “ that  any 
teacher  shall  be  entitled  to  be  paid  at  the  same  rate  men- 
tioned in  his  agreement  with  the  trustees,  even  after  the 
expiration  of  the  period  of  his  agreement,  until  the  trustees 
shall  have  paid  him  the  whole  of  his  salary  as  teacher  of  the 
school,  according  to  their  engagement  with  him. 

It  is  quite  evident,  in  our  opinion,  that  it  is  the  effect  of 
that  clause,  and  was  the  intention  of  the  legislature,  that  if 
a person  who  has  been  a common  school  teacher  should,  after 
the  cessation  of  his  engagement,  differ  with  the  trustees 
upon  any  matter  growing  out  of  his  engagement  or  employ- 
ment as  teacher,  he  might  refer  it  to  arbitration  under  this 
provision ; and  if  so,  then  it  follows,  that  under  the  enact- 
ment in  the  latter  act  he  is  confined  to  that  remedy. 

Rule  absolute. 
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Campbell  y.  Campbell. 

Will,  construction  of — Ambiguity  as  to  land  intended — Residuary  devise. 

Testator  by  his  will,  after  leaving  different  lands  to  his  wife  and  other 
children,  devised  to  his  daughter  Maria  “all  those  certain  lots  of  land, 
being  Nos.  6,  7,  and  also  No.  8,  together  with  the  half  of  No.  7 in  the 
4th  concession  in  the  town  of  Oxford.”  He  then  devised  to  his  executors 
800  acres  of  land  for  the  purpose  of  educating  his  children,  and  accom- 
plishing building  as  might  be  thought  necessary  ; and  the  will  proceeded 
thus  : “I  give  and  bequeath  to  my  son  James  Campbell  all  and  singular 
residue  and  remainder  to  now  or  may  have  at  my  decease,  together  with 
that  certain  tracts  of  land,”  &c.,  specifying  900  acres.  No  personal 
property  had  been  previously  mentioned.  It  was  proved  that  the  testator 
did  not  own  a lot  numbered  6 in  any  concession  of  Oxford  ; or  Lots  6,  7, 
or  8 in  the  4th  ; but  he  did  own  7 and  8 in  the  6th,  and  7 in  the  7th  and 
8th  concessions.  The  question  was,  how  Lot  7 in  the  8th  concession  was 
affected  ; whether  it  was  included  in  the  devise  to  Maria,  or  passed  under 
the  residuary  clause. 

Held,  that  although  it  seemed  most  probable  that  the  testator  intended  to 
give  to  Maria  Lot  7 in  the  6th,  7th  and  8th  concessions,  yet  the  will 
could  not  be  so  read  ; and  that  the  lot  in  question  passed  to  James  under 
the  residuary  devise,  which,  notwithstanding  its  obscurity,  must  be  taken 
to  apply  to  all  lands  not  before  disposed  of. 

This  was  an  action  on  a covenant  for  title  in  a conveyance 
by  the  defendant  to  the  plaintiff  of  lot  seven  in  the  eighth 
# concession  of  Oxford. 

The  defendant  pleaded — 1st.  Non  est  factum  ; 2nd.  That 
the  defendant  was  at  the  time  of  making  the  covenant  the 
lawful  and  rightful  owner,  &c. ; 3rd.  Another  plea  to  the 
same  effect;  4th.  That  the  supposed  causes  of  action  did  not 
accrue  within  twenty  years: — and  issues  were  joined  on  all 
these  pleas. 

At  the  trial  at  Brockville  before  Macaulay , C.  J.,  it  was 
admitted  that  the  late  James  Campbell,  of  Augusta,  father 
of  both  these  parties,  was  the  owner  in  fee  simple,  under  a 
patent  from  the  Crown,  issued  on  the  17th  of  May,  1802,  of 
Lots  19  in  the  first  concession,  19  in  the  2nd,  7 in  the  5th,  7 
in  the  6th,  7 in  the  7th,  and  7 in  the  8th  concession  of  the 
township  of  Oxford ; but  beside  these  lots  he  had  some 
other  land  in  Oxford. 

On  the  24th  of  March,  1809,  he  made  his  will,  devising 
his  wife  in  fee  simple  400  acres  in  Oxford,  being  Lots  19  in 
the  1st  and  2nd  concessions ; to  his  daughter  Anne  Campbell, 
and  his  son  Thomas  D.  Campbell  (the  plaintiff*  in  this  action, 
two  certain  lots  of  land  in  the  township  of  Edwardsbur-  h,  in 
fee  simple;  to  his  daughter  Catherine  Campbell,  in  fee,  Lot 
11  and  the  east  half  of  12  in  Augusta  (not  specifying  the  con- 
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cession) ; to  his  daughter  Phoebe  Campbell,  in  fee,  Lots  6 in 
the  5th  concession,  8 in  the  6th  concession,  8 in  the  5th  con- 
cession, and  7 in  the  5th  concession  of  Oxford  (which  might 
have  been  more  conveniently  described  as  6,  7 & 8,  in  the 
5th  concession,  and  8 in  the  6th),  in  all  800  acres ; to  his 
daughter  Maria  Campbell,  all  those  certain  lots  of  land  being 
Nos.  6,  7,  and  also  No.  8,  together  with  the  half  of  No.  7, 
in  the  4dh  concession , in  the  town  of  Oxford,  making  in  all 
700  acres,  be  the  same  more  or  less,  to  hold  to  her,  her  heirs 
and  assigns,  for  ever. 

He  further  devised  to  his  wife  certain  300  acres  of  land  in 
Augusta,  together  with  the  equal  third  of  all  the  property 
he  then  lived  on,  to  be  for  her  support  during  her  lifetime 
or  widowhood,  at  which  period  the  testator  said,  “ it  goes  to 
such  of  my  children  as  she  may  direct,  real  and  personal.” 

He  also  devised  to  his  executors  in  fee,  certain  800  acres 
of  land  in  Leeds,  Augusta,  and  Kitley,  for  the  purpose  of 
educating  his  children  and  accomplishing  building  as  might 
be  thought  necessary.  The  will  then  proceeded  thus:  “I 
give  and  bequeath  to  my  son  James  Campbell  ” (the  defend- 
ant in  this  cause)  a all  and  singular  residue  and  remainder 
to  now  or  may  have  at  my  decease,  together  with  certain 
tracts  of  land  better  known  and  distinguished  by  Lots  Ho. 
11,  excepting  a small  part,  namely  twenty  acres,  that  is  to  be 
deeded  to  Thomas  Doyle),  and  the  whole  of  Ho.  12,  together 
with  the  east  half  of  Ho.  13  in  the  first  concession  of  Augusta, 
making  500  acres ; and  also  Lots  35  in  the  8th,  and  27  in 
the  7th  concession  of  Agusta,  containing  900  acres,  to  hold 
to  him,  his  heirs  and  assigns,  for  ever.” 

He  recited  that  his  father  in  his  lifetime  directed  that 
two  of  his  grandsons,  who  were  named,  should  have  200 
acres,  to  be  equally  divided  between  them,  out  of  the  land 
which  the  government  had  allowed  to  him,  and  stated  in 
this  will  that  “ Ho.  8 in  the  4th  concession  of  Oxford  is 
intended  for  that  purpose.” 

He  devised  also  to  his  nephew  John  T.  Campbell,  in  fee, 
400  acres  of  land,  as  it  may  be  better  known  and  distin- 
guished by  Lot  5 in  the  3rd  concession  of  the  town  of  Crosby, 
together  with  Lot  (omitting  to  specify  the  other  lot.) 
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And  he  appointed  his  wife  executrix,  and  Samuel  Booth  and 
Vincent  Booth  executors  of  his  will. 

The  plaintiff  Thomas  D.  Campbell  was  eldest  son  and  heir 
at  law  of  the  testator,  and  on  the  22nd  of  November,  1836? 
he  took  a conveyance  from  the  defendant  (his  half  brother) 
of  the  lot  now  in  question — namely,  Lot  7 in  the  8th  conces- 
sion of  Oxford,  paying  him  for  it  £77.  It  seemed  to  have 
been  then  assumed  by  them  that  this  lot  passed  to  the  de- 
fendant James  Campbell  under  the  devise  to  him  contained 
in  the  will,  which  must  have  been  regarded  by  them  as  a 
residuary  devise,  embracing  all  real  estate  not  specifically 
devised,  of  which  the  testator  was  seized  at  the  time  of 
making  his  will. 

The  plaintiff,  it  appeared,  afterwards  sold  the  Lot  7,  in  the 
8th  concession  of  Oxford,  to  one  M’Cargar ; and  J.  L.  Scho- 
field, who  married  Maria  Campbell,  one  of  the  daughters  of 
the  testator,  claiming  that  this  lot  was  included  in  the  devise 
to  his  wife,  though  called  by  a wrong  number,  gave  notice 
of  such  claim  to  M’Cargar,  and  to  the  plaintiff,  who  had  sold 
to  him,  and  the  plaintiff  so  far  acquiesced  in  his  claim  that 
he  paid  him  £50  to  compromise  it.  This  was  four  or  five 
years  ago.  The  plaintiff  brought  this  action  on  the  defend- 
ant’s covenant  for  title. 

It  was  admitted  that  there  were  ten  concessions  in  the 
township  of  Oxford,  containing  about  30  lots  of  200  acres 
in  each,  and  it  was  proved  that  the  testator  did  not  own 
a lot  numbered  6 in  any  of  the  concessions,  but  he  did  own 
Lots  7 and  8 in  the  6th  concession,  and  also' 7 in  the  7th,  and 
7 in  the  8th  concession,  as  well  as  Lot  8 in  the  5th  concession. 

It  will  be  seen  that  No.  7 in  the  6th  concession,  7 in  the 
7th,  and  7 in  the  8th,  are  none  of  them  devised  in  the  will, 
unless  they  can  be  allowed  to  pass  under  the  devise  which 
is  made  of  land  in  Oxford  otherwise  numbered  to  Maria 
Campbell. 

A verdict  was  rendered  for  the  plaintiff,  and  £59  damages. 

A.  Richards , for  defendant,  obtained  a rule  to  shew  cause 
why  a nonsuit  should  not  be  entered,  or  a verdict  entered 
for  the  plaintiff  with  nominal  damages. 

George  Sherwood , for  the  plaintiff,  obtained  a rule  nisi  to 
increase  the  verdict  to  £77,  being  the  amount  of  the  purchase 
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money  admitted  in  the  deed  to  have  been  paid  by  the  plain- 
tiff for  the  land,  with  or  without  interest  as  the  court  should 
think  proper. 

Both  rules  were  argued  together. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  question  to  be  considered  is,  whether  this  Lot  7 in  the 
8th  concession  did  pass  under  the  devise  to  Maria  Campbell; 
or  whether  it  is  not  included  in  any  devise  in  the  will,  and 
so  devolved  on  the  plaintiff  as  heir ; or  whether  it  passed  to 
the  defendant  under  the  devise  of  the  residue,  such  as  it  is, 
in  which  case  his  title  was  good  when  he  made  the  convey- 
ance, and  the  plaintiff’s  action  would  of  course  fail. 

For  all  that  appears  in  the  evidence,  the  plaintiff  made  the 
payment  of  £50  to  Schofield,  which  he  is  endeavouring  in 
this  action  to  get  back,  upon  his  own  opinion  of  the  claim  of 
Schofield  under  the  will,  or  upon  advice  of  some  other 
person  which  he  had  taken.  It  was  not  shewn  that  before 
he  made  the  payment  he  referred  to  the  defendant,  or  had 
in  any  way  his  sanction  for  giving  way  to  Schofield’s  claim. 

He  can  therefore  have  no  right,  equitable  or  legal,  to  look 
to  the  defendant  for  indemnity,  unless  the  land  in  question 
did  really  pass  under  the  will  to  Maria  Campbell,  (now  Maria 
Schofield).  If  it  did  then  the  covenant  given  by  the  defend- 
ant was  broken  as  soon  as  it  was  entered  into,  and  the  only 
ground  of  doubt  might  be  whether  under  the  circumstances 
the  action  should  be  brought  by  the  plaintiff  or  by  M’Cargar, 
who  at  present  holds  the  estate,  as  upon  a covenant  running 
with  the  land. 

As  to  the  construction  of  the  will,  I think  I have  never 
before  seen  so  unfortunately  obscure  a will  devising  so  con- 
siderable a property,  and  one  in  which  so  many  mistakes 
seem  to  have  been  committed. 

First , as  to  the  question  whether  this  Lot  7,  in  the  8th 
concession  of  Oxford,  passed  under  the  will  to  the  testator’s 
daughter  Maria.  The  testator  did  not  own  a Lot  No.  6 in 
any  concession  of  Oxford.  He  did  own  four  lots  numbered  7, 
viz. : in  the  5th,  6th,  7th  and  8th  concessions,  whether  he  did 
own  7 in  the  4th  concession  is  not  shewn.  He  owned  8 in 
the  5th  and  6th  concessions.  He  devised  by  his  will  7 in  the 
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5tli  concession  to  another  daughter,  Phoebe,  and  also  8 in 
the  5th  and  in  the  6th  concessions,  but  made  no  devise  of  7 
either  in  the  6th,  7th  or  8th  concessions.  These  being  the 
circumstances,  he  made  in ' the  same  will  a devise  to  his 
daughter  Maria  in  these  exact  words : “ all  those  certain  lots 
of  land  being  Nos.  6,  7 and  also  No.  8,  together  with  the 
half  of  No.  7 in  the  fourth  concession  of  the  town  of  Oxford, 
making  in  all  700  acres,  be  the  same  more  or  less,  to  hold 
to  her,  her  heirs  and  assigns,  for  ever.” 

The  testator  shewed  that  he  was  well  aware  of  the  dis- 
tinction between  the  numbers  of  lots,  and  the  numbers  of 
concessions,  for  in  the  other  parts  of  his  will  he  had  given 
the  numbers  of  both,  as  is  usual  and  necessary  to  make  a 
perfect  description.  He  shews  also  that  he  was  thinking  of 
and  attending  to  the  distinction  between  the  numbers  of  lots 
and  concessions  in  this  particular  sentence,  for  he  devises  to 
Maria  part  of  Lot  7 in  the  4th  concession. 

•If  it  were  not  for  one  circumstance,  we  might,  without  any 
forced  construction  of  language,  understand  him  to  mean  that 
all  the  lots  were  in  the  fourth  concession  ; but  it  is  plain, 
both  from  evidence  intrinsic  and  extrinsic,  that  that  was  not 
his  meaning,  for  he  could  hardly  mean  to  give  the  devisee 
the  whole  lot  seven  in  one  line,  and  in  the  next  line  give  her 
half  of  the  same  lot,  which  he  would  have  been  doing  if  he 
meant  us  to  understand  that  all  the  lots  he  named  were  in  the 
4th  concession.  The. extrinsic  evidence  (as  I think  it  was  ad- 
mitted) is  that  he  did  not  own  6, 7 and  8 in  the  4th  concession. 

Looking  at  the  whole,  and  taking  into  consideration  the 
facts  which  were  admitted  as  to  the  lands  he  owned,  we 
think  it  most  probable  that  the  testator  meant  to  devise  to 
his  daughter  Maria  Lot  7 in  the  6th,  7th  and  8th  concessions 
of  Oxford,  instead  of  Lots  6,  7 and  8 in  any  one  concession^ 
or  in  any  one  or  more  concessions. 

But  whether  we  can  so  read  the  will  is  the  question.  This 
case  differs  from  Doe  dem.  Lowry  v.  Grant  in  this  court  (7 
U.  C.  R.  125),  because  in  the  first  place,  there  was  no  patent 
ambiguity  in  that  will.  The  testator  devised  a lot  by  its 
proper  designation,  but  it  was  shewn  by  evidence  that  he  did 
not  own  that  lot,  but  another  in  the  same  concession.  lie 
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had  mistaken  the  number,  and  the  court,  though  not  without 
hesitation,  held  that  the  lot  which  he  did  own  might  pass. 

Here  there  is  an  ambiguity  on  the  face  of  the  will,  and 
though  it  may  be  contended  that  it  is  not  altogether  patent, 
for  we  must  receive  evidence  of  there  being  more  than  one 
concession  in  the  township  before  we  can  be  at  a loss  to 
know  what  lots  are  meant;  in  other  words,  more  than  one 
series  of  lots  numbered  6,  7 and  8 ; yet  that  argument  has 
not  much  weight,  for  the  devise  does  speak  of  a fourth  con- 
cession in  Oxford,  and  in  other  parts  of  the  will  we  find  other 
concessions  spoken  of ; and  while  the  testator  has  been  care- 
ful to  tell  us  in  which  of  the  several  concessions  the  other 
lots  are  which  he  has  devised,  he  says  nothing  as  to  these 
lots,  but  merely  that  he  devises  Lots  6,  7 and  8,  which  cer- 
tainly means  three  lots  so  numbered,  and  not  one  Lot  7,  in 
each  of  three  different  concessions. 

If  he  had  devised  but  one  lot,  giving  its  number,  and  not 
stating  in  what  concession  it  was,  then,  when  it  was  proved 
that  there  were  several  lots  of  the  same  number  in  different 
concessions,  we  might  receive  parol  evidence  to  shew  which 
the  testator  must  have  intended ; but  we  cannot  repair  such 
blunders  as  were  committed  in  this  devise  by  making  one 
number  of  a lot  instead  of  three,  and  supplying  the  words 
“in  the  6th,  7th  and  8th  concessions,”  where  the  testator 
has  mentioned  no  concession. 

If  then  the  Lot  7 in  the  8th  concession  did  not  pass  by  this 
devise  to  Maria,  did  it  vest  in  the  defendant  James  Campbell  ? 
- — and  here  again  the  will  is  singularly  clumsy  and  obscure : 
“I  give  and  bequeath  to  my  son  James  Campbell  all  and 
singular  residue  and  remainder  to  now  or  may  have  at  my 
decease,  together  with  that  certain  tracts  of  land  better  known 
and  distinguished  by  Lots  11,  and  the  whole  of  Lot  12,  &c.” 

We  thought  at  first  that  the  testator  might  have  meant  by 
this  devise  to  give  to  James  any  residue  of  the  800  acres, 
which  he  had  just  before  devised  to  his  executor  “for  the 
purpose  of  educating  his  children  and  accomplishing  building 
as  might  be  thought  necessary,”  and  which  they  might  not 
find  it  necessary  to  dispose  of ; but  that  construction  would 
be  inconsistent  with  the  words  (scarcely  intelligible)  by  which 
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he  meant  to  include  in  the  residue  such  lands  as  he  had  at 
that  time,  or  might  have  at  his  decease. 

. Then  if  the  “ residue  and  remainder  ” cannot  be  read  as 
meaning  any  unsold  residue  of  the  800  acres  devised  to  his 
executors,  what  do  they  mean  ? There  are  no  words  added 
to  them,  such  as  are  usual,  “ of  all  my  estate  real  or  per- 
sonal,” or  “ of  all  my  property,”  but  simply  “ all  and  singu- 
lar residue  and  remainder,”  without  saying  of  what. 

Several  cases  however  lay  down  the  reasonable  principle, 
that  the  meaning  of  the  word  “residue”  in  such  cases  must 
be  governed  by  what  had  been  previously  disposed  of.  Now, 
here  he  had,  up  to  that  part  of  the  will,  made  no  bequest  of 
personalty.  He  had  mentioned  lands  only,  and  therefore 
the  obvious  grammatical  meaning  of  “ residue,”  as  used 
there,  without  further  explanation,  must  be  “residue  of 
my  lands , :”  as  if,  after  giving  away  many  lots  of  land,  he 
had  proceeded  : “ and  all  my  other  lands  I give  to  my  son 
James,”  &c. 

That,  we  think,  is  what  we  must  have  inevitably  under- 
stood from  the  words,  if  it  were  not  for  the  additional  diffi- 
culty thrown  in  the  way  of  giving  any  clear  construction  to 
this  very  ill-drawn  will,  by  the  circumstance  that  the  testator 
adds  to  the  words  “residue  and  remainder,” &c.;  the  words 
“ together  with  that  certain  tract  of  land,  better  known,” 
&c.j  specifying  900  acres  which  he  devised  to  James  spe- 
cifically. 

If  he  meant,  by  devising  to  him  the  residue  and  remainder, 
to  give  him  all  that  was  left  of  his  real  estate,  it  was,  to  say 
the  least,  quite  unnecessary  to  specify  certain  lots  which 
could  only  be  parts  of  that  residue  ; but,  as  “ residue  and 
remainder”  would  have  nothing  that  we  can  see  to  be  applied 
to,  unless  it  means  all  lands  not  specifically  devised  ; and  as 
we  must  give  to  such  important  words  in  a will  such  a con- 
struction, if  it  can  be  done,  as  will  give  them  some  operation, 
we  think  we  must  take  them  in  that  sense. 

It  is  not  uncommon  to  see  in  a will  a specific  devise  as 
well  as  a general  residuary  devise  to  the  same  person  ; but 
that  usually  occurs  by  the  testator  first  giving  certain  lands 
to  the  particular  devisee  and  other  lands  to  others,  and 
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afterwards  devising  the  residue  to  some  one  of  them  to 
whom  he  has  devised  certain  estates  specifically.  To  devise 
the  residue,  and  then  to  give  to  the  same  party  particular 
estates,  in  the  order  in  which  it  is  done  here,  seems  not  very 
sensible ; but  we  cannot  hold,  we  think,  that  the  effect  of  it 
is  to  make  the  subsequent  specific  devise  destroy  the  devise 
of  the  residue. 

We  think,  therefore,  that  James  Campbell,  the  defend- 
ant in  this  case,  did  take  under  the  words  “ residue  and 
remainder”  any  lands  not  disposed  of  by  the  will ; and  that, 
as  we  cannot  so  far  make  a new  wfill  for  the  testator  as  to 
hold  that  lot  seven  in  the  6th,  *Uh  and  8th  concessions  passed 
to  his  daughter  Maria,  it  follows,  in  our  opinion,  that  the 
construction  which  the  plaintiff,  as  well  as  the  defendant, 
seems  to  have  put  upon  the  will,  when  the  plaintiff  took 
from  the  defendant  the  deed  which  contains  the  covenant 
sued  upon,  can  be  supported  ; and  if  so,  then  a nonsuit 
should  be  entered,  for  the  covenant  was  not  broken. 

Rule  absolute  to  enter  nonsuit.  ( a ) 


McLarren  v.  Blacklock. 

Malicious  arrest — Evidence. 

Where  an  action  for  malicious  arrest  is  brought  against  the  agent  of  the 
plaintiff  in  the  suit,  it  is  not  sufficient  to  produce  an  affidavit  purporting 
to  be  made  by  him.  It  must  be  proved  to  have  been  made  by  him,  and 
that  he  was  the  plaintiff ’s  agent. 

Case  for  malicious  arrest  of  the  plaintiff,  in  the  County 
Court  of  Hastings,  upon  a Ca.  Sa .,  at  the  suit  of  J.  W.  I). 
Moodie  against  the  plaintiff. 

The  declaration  charged  that  the  defendant,  on  the  1st 
August,  1855,  not  having  any  reason  to  believe  that  the 
plaintiff  had  parted  with  his  property,  or  made  any  secret  or 
fraudulent  conveyance  thereof,  in  order  to  prevent  its  being 
taken  in  execution,  but  wrongfully  intending,  &c.,  “ mali- 
ciously made  a certain  affidavit,  whereby  he  deposed  and 
made  oath  that  he  had  reason  to  believe  that  the  now  plain- 


(a)  See  Richardson  v.  Watson,  4 B.  & Ad.  798  ; Bebb  v.  Penoyre,  11  East 
160 ; Glide  v.  Gibbons,  2 Ld.  Raym.  1324 ; Miller  v.  Travers,  8 Bing,  244. 
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tiff,  one  William  Martin,  and  one  Samuel  Stevens,  had 
parted  with  their  property,  or  made  some  secret  or  fraudulent 
conveyance  thereof,  in  order  to  prevent  its  being  taken  in 
execution.”  And  the  declaration  further  charged  the  defend- 
ant with  maliciously  causing,  by  virtue  of  the  said  affidavit,  a 
ca.  sa.  to  be  sued  out  against  this  plaintiff,  and  Martin  and 
Stevens,  to  satisfy  the  judgment  of  the  said  Moodie,  &c  ; 
also,  with  causing  the  writ  to  be  endorsed  and  delivered  to  the 
coroner  (the  plaintiff  in  the  writ  being  the  sheriff,  &c.),  and 
with  causing  the  now  plaintiff  to  be  arrested  thereon. 

The  defendant  pleaded — 1.  Not  guilty;  2.  That  he  did 
not  cause  the  plaintiff  to  be  arrested  by  virtue  of  the  said 
writ,  in  manner  and  form,  &c.  : 3.  That  at  the  time  of  the 
making  of  the  affidavit  in  the  declaration  mentioned  he  had 
reason  to  believe,  &c. 

The  plaintiff  joined  issue. 

At  the  trial,  at  Belleville,  before  Draper,  J.,  the  plaintiff 
produced  a paper  purporting  to  be  an  affidavit  made  in  this 
cause  in  the  County  Court  of  the  County  of  Hastings,  and 
to  be  signed  “ James  Blacklock,” — and  authenticated  by  C . 
L.  Coleman,  a Commissioner  B.  B.  C.  H.,  as  sworn  by  him 
on  the  1st  of  August,  1855. 

It  ran  thus — “ James  Blacklock,  of  the  town  of  Belleville, 
in  the  County  of  Hastings,  merchant,  agent  for  the  plaintiff 
in  this  cause,  maketh  oath  and  saith,  that  he  hath  reason  to 
believe  that  William  Martin,  Samuel  Stevens,  and  John 
McLarren,  the  above-named  defendants,  have  parted  with 
their  property,  or  made  some  secret  or  fraudulent  conveyance 
thereof,  in  order  to  prevent  its  being  taken  in  execution.’ ' 

The  affidavit  was  produced  on  the  trial  by  the  clerk  of  the 
County  Court,  who  was  called  as  a witness. 

There  was  no  proof  given  that  the  defendant  Blacklock 
made  the  affidavit  produced,  or  that  he  had  any  hand  in  suing 
out  the  writ,  or  any  concern  in  its  being  delivered  or  exe- 
cuted; and  it  was  not  shewn  that  the  defendant  was  agent 
for  Moodie,  the  plaintiff  in  the  process,  or  had  received  any 
nstructions  from  him  respecting  it,  or  for  making  the  affi- 
davit; and  tnere  was  no  proof  to  identify  the  defendant  as  the 
person  who  made  the  affidavit  or  took  any  step  in  the  matter. 

4 ’ xiv.  u.  c.  Q.  b. 
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The  learned  judge  considered  that  as  against  a party  not 
in  any  way  connected  with  the  original  cause,  such  proof  was 
indispensable,  and  intimated  this  to  the  plaintiff’s  counsel 
before  he  closed  his  case.  After  taking  time  to  consider,  the 
plaintiff's  counsel  offered  no  further  evidence,  and  the  learned 
judge  directed  the  jury  that  the  defendant  was  not  suffi- 
ciently connected  with  the  arrest  to  make  him  liable, — 
whereupon  they  found  for  the  defendant. 

Richards  obiaind  a rule  Nisi  for  a new  trial,  on  the 
law  and  evidence,  and  for  misdirection.  He  cited  Spaffordv. 
Buchanan,  3 0.  S.  391;  Hennellv.  Lyon,  1 B.  & Al.  182. 

O' Hare  shewed  cause,  and  cited  Bromage  v.  Prosser,  4 B. 
& C.  247,  S.  C.,  6 D.  & R.  296  ; Davis  v.  Fortune,  lb. 
597  ; Arundell  v.  White,  14  East  224  ; Bui.  N.  P.  13-14  ; 
1 H.  Bl.  282 ; Purcell  v.  Macnamara,  9 East  361,  S.  C., 
1 Camp.  199  ; Bees  dem.  Howell  v.  Bowen,  1 McLel.  & Y. 
383  ; Chambers  v.  Bernasconi,  1 Tyr.  335,  397  ; Tay.  Ev., 
1284.  1419,  1421,  1422. 

/ 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  there  was  not  sufficient  evidence  to 
charge  the  defendant.  All  that  was  pretended  to  be  in  any 
manner  proved  was,  that  he  made  the  affidavit  upon  which 
the  writ  was  sued  out.  No  other  agency  whatever  in  caus- 
ing the  arrest  of  the  plaintiff  was  attempted  to  be  proved 
against  him.  This  being  so,  it  was  necessary  to  give  legal 
evidence,  that  he  made  the  affidavit  produced;  that  such  an 
affidavit  was  sworn  to  by  him.  Now  there  was  not  only  no 
evidence,  beyond  the  production  of  the  document,  that  such 
an  affidavit  was  sworn  to  by  any  person,  but  there  was  no 
evidence  that  there  was  a person  of  the  name  of  this  defen- 
dant who  was  either  a general  agent  of  Moodie,  the  plaintiff 
in  the  writ,  or  who  was  specially  authorized  to  act  for  him 
in  this  particular  matter. 

The  entire  want  of  apparent  connection  between  this 
defendant  and  the  record  in  the  original  action  distinguishes 
this  case  from  that  cited,  of  Hennell  v.  Lyon  (1  B.  & Al. 
182);  and  the  judgments  delivered  in  that  case  shew  that 
the  very  ground  on  which  identity  was  prima  facie  assumed 
in  that  case  was  wanting  in  this.  The  same  remark  applies, 
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we  think,  to  the  case  cited  of  Spafford  y.  Bnchannan  (3  0.  S. 
391),  in  which  case,  as  in  Hennell  v.  Lyon,  there  was 
the  fact  that  the  affidavit  produced  purported  to  be  the 
affidavit  of  the  person  who,  as  a party  to  the  cause,  must, 
in  the  ordinary  course  of  things,  have  made  the  affidavit  pro- 
duced, in  order  to  warant  the  proceeding  which  had  taken 
place  ; and  the  only  question  was  whether  the  court  ought 
not,  in  a civil  proceeding,  to  assume  in  the  first  instance,  and 
until  the  contrary  was  proved,  that  the  affidavit  was  genuine. 

Now  in  this  case,  until  it  was 'proved  that  the  defendant 
Blacklock  was  an  agent  of  Moodie,  the  plaintiff  in  the  writ, 
there  was  no  foundation  for  the  presumption  that  an  affidavit 
had  been  made  by  him,  and  no  reason  for  assuming  that  the 
person  by  the  name  of  Blacklock,  whose  name  was  signed  to 
that  paper,  was  such  agent. 

To  hold  that  upon  the  evidence  given  at  this  trial  there 
was  a case  established  against  this  defendant,  would  be  to  go 
much  beyond  what  was  determined  in  Spaffordv. Buchanan, — 
in  which  case,  moreover,  the  judgment  of  the  court  was  not 
unanimous. 

Rule  discharged. 


Brockville  and  North  Augusta  Plank  Road  Co.  v. 
Crozier. 

16  Vic.  ch.  190,  sec.  2 — Tolls — Too  high  grade — Estopped. 

"Where  the  defendant,  a stage  proprietor,  made  use  of  a road  constructed 
under  the  General  Road  Act,  16  Vic.  ch.  190,  with  his  vehicles,  for  months, 
without  objection,  and  the  Company  had  allowed  the  tolls  to  stand  over 
for  settlement  periodically. 

Held,  that  he  could  not  object  to  pay  on  tha  ground  that  the  grade  of  the 
road  was  in  some  places  above  that  fixed  by  the  statute. 

Held,  also  that  the  tolls  in  this  case  had  been  imposed,  by  resolution,  with 
sufficient  formality  and  certainty.  ■ 

Assumpsit,  for  tolls.  The  declaration  alleged  that  the 
defendant,  on  the  14th  of  March,  1855,  was  indebted  to  the 
plaintiffs  in  4R00  for  tolls  payable  by  the  defendant  for  horses 
cattle,  carriages,  &c.,  of  the  defendant,  which  before  that 
time  had  travelled  upon  a certain  plank  road  of  the  plaintiffs 
in  the  United  Counties  of  Leeds  and  Grenville,  and  through  a 
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certain  gate  of  the  plaintiffs  erected  upon  the  said  plank  road  ; 
and  for  divers  other  tolls  and  fees  before  that  time  of  right 
due  by  the  defendant  to  the  plaintiffs  for  divers  other  horses, 
cattle,  carriages,  &c.,of  the  defendant,  which  had  belore  that 
time  travelled  upon  and  passed  along  a certain  other  road  of 
the  plaintiffs,  and  through  certain  other  toll-gates  of  the  said 
plaintiffs,  erected  upon  the  said  road  : and  that  afterwards, 
in  consideration  of  the  premises,  to  wit,  on,  &c.,  the  defendant 
promised  the  plaintiffs  to  pay  them  the  said  sum  of  money  on 
request.  Yet, &c.  (stating  breach  of  the  defendant ’ s promise) . 

The  defendant  pleaded — 1st.  Non-assumpsit,  and  four 
special  pleas,  which  were  demurred  to. 

At  the  trial  at  Broekville,  before  Macaulay , C.  J.,  it  * 

appeared  that  the  road  was  made  by  a joint  stock  company, 

associated  under  the  provisions  of  the  statute  12  Yic.  ch.  84. 

The  articles  of  association  were  entered  into  on  the  22nd 

of  February,  1851,  and  five  directors  were  then  chosen,  the 

declared  object  of  the  company  being  to  construct  a plank  or 

macadamized  road  from  the  main  road  leading  from  Brock- 

ville  to  Prescott,  at  the  division  line  between  lots  eight  and 

nine  in  the  first  concession  of  Elizabethtown,  to  North 
.»  % 

Augusta,  the  capital  stock  to  be  4>3000,  to  be  held  in 
shares  of  £5  each.  The  road  was  partly  in  the  County  of 
Leeds  and  par  tty  in  Grenville. 

The  tolls  were  fixed  on  the  1st  November,  1852,  by  a 
minute,  of  which  the  following  is  a copy 

“ Broekville,  Nov.  1,  1852. 

“The  directors  of  the  Broekville  and  North  Augusta  Plank 
Ptoad  Company  met  this  day.  Present — Dr.  Edmonson, 
President ; Samuel  J.  Bellamy,  James  Crawford. 

‘ 'Resolved — That  the  tolls  to  be  charged  at  the  gates  on 
the  Broekville  and  North  Augusta  Plank  Boad,  after  this 
date,  be  as  follows,  viz.: 

“ For  any  teajn,  double  or  single,  passing  gate  No.  1,  l^d. 

“ Gate  No.  2 — For  every  double  team,  2d.;  and  for  every 
single  team,  l^d. 

“ Gate  No.  8 — For  every  double  team,  2d.:  for  every 
single  team,  ltyl.;  for  every  horse  and  rider,  Id.;”  (with 
other  charges  for  cattle,  &c.) 

To  this  resolution  was  attached  the  corporate  seal  of  the 
plaintiffs. 
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Afterwards  the  following  resolution  was  passed  a at  meeting 
of  five  directors,  holden  on  the  12th  of  December,  1853: 

“Resolved — That  the  secretary  do  advertise  for  tenders  for 
a lease  of  the  gates  on  the  Brockville  and  North  Augusta 
Plank  Eoad  for  one  year,  from  the  2nd  of  .January,  1854,  and 
that  the  tolls  to  be  charged  at  each  gate  shall  not  exceed  the 
following  rates,  viz. : — 

“Gate  No.  1 — 2 d.  in  winter,  and  3d.  in  summer. 

“Gate  No.  2 — (Same). 

“Gate  No.  3 — (Same). 

“Single  teams,  1 \d.  in  winter,  and  2 ^d.  in  summer. 

“Winter  months  to  commence  on  21st  December  and  end 
on  28th  February. 

“Summer  months  to  commence  on  1st  March  and  end  on 
30th  of  November.” 

The  defendant  was  proprietor  of  a public  stage  running 
from  Brockville  to  Merrickville,  over  the  whole  of  the  road 
in  question,  conveying  the  mail  and  making  a daily  trip, 
(except  on  Sundays) — that  is,  going  the  one  day  and  return- 
ing the  next. 

The  plaintiffs  claimed  for  tolls  on  the  defendant’s  two -horse, 
stage,  through  all  the  gates,  from  the  1st  of  August,  1851 
to  the  1st  of  February,  1855. 

In  regard  to  the  road  the  following  statement  of  facts  was 
agreed  to  upon  the  trial : — That  the  toll-road  commences  at 
Brockville ; at  the  distances  of  one-and-a-half  mile  on  the  road 
is  toll-gate  No.  1,  and  coming  into  Brockville  from  No.  1 
toll-gate  there  is  a hill  about  half  way  between  the  two  points, 
the  grade  of  which  exceeds  one  foot  in  twenty,  the  whole  rise 
of  the  hill  being  13  feet  and  1 inch  and  A..,  which  exceeds 

IOO 

one  foot  in  20  by  3 feet  11  inches  and-JL;  and  beyond  gate 

IOO  v 

No.  2 there  is  another  hill,  on  which,  going  out  from  Brock- 
ville, the  ascent  in  the  whole  distance  of  484  feet  exceeds  1 
foot  in  20  by  20  inches  and-A 

IO 

From  the  last  mentioned  hill  to  the  end  of  the  toll-road  (at 
Brockville)  is  five  miles,  within  which  space  gates  Nos.  1 and 
2 are  placed.  Beyond  the  five  miles  there  was  a portion  of 
the  road  not  yet  finished  when  this  action  was  brought. 

The  distance  from  gate  No.  1 to  gate  No.  2 is  two-and-a 
quarter  miles.  Between  2 and  3 two  miles  of  road  were  not 
finished  when  this  action  was  brought.  The  tools  charged  on 
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the  whole  road — that  is,  taken  at  the  three  gates,  was  9d. ; 
the  whole  length  of  the  road  (if  it  had  been  completed)  would 
be  about  13J  miles. 

After  the  plaintiffs’  case  was  closed,  it  was  objected  that 
they  could  not  support  their  action — First,  because  at  one  or 
more  points  on  the  road  the  grade  exceeded  that  which  is  by 
statute  fixed  as  the  maximum — viz.,  a rise  of  one  foot  in 
twenty. 

2.  Because  no  by-law  had  been  passed  establishing  tolls. 

3.  Because,  if  a resolution  of  the  board,  which  the  plaintffs 
relied  upon  as  equivalent  to  a by-law,  could  be  accepted  as 
sufficient,  yet  it  is  defective  in  not  appointing  the  gates  at 
which  tolls  are  to  be  received. 

On  these  grounds,  the  defendant  applied  for  a non-suit. 
The  learned  Chief  Justice  overruled  the  objections,  reserving 
leave  to  him  to  move  in  bane,  and  a verdict  was  rendered  for 
the  plaintiff  of  £28  l*5s. 

George  Shenvood  obtained  a rule  nisi  to  enter  a non-suit, 
pursuant  to  the  leave  reserved.  He  cited  Niagara  Falls 
Road  Co.  v.  Benson,  8 U.  C.  R.  307. 

Albert  Richards  shewed  cause,  and  cited  Regina  v.  Great 
North  of  England  R.  W.  Co.,  9 Q.  B.  315 ; Regina  v.  Bir- 
mingham R.  W.  Co.  3 Q.  B.  223 ; Macdonald  v.  Hamilton 
and  Port  Hover  Road  Cc.,  3 C.  P.  402;  Chilton  v.  London 
R.  W.Co.  16  M.  & W.  228;  Grant  on  Corporations,  76, 162, 
164. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  grounds  on  which  the  non-suit  was  moved  were  pre- 
cisely and  clearly  stated  by  the  defendant’s  counsel  on  the 
argument  of  this  rule. 

In  our  opinion  the  statute  16  Vic.  ch.  190,  sec.  2,  though 
it  does  direct  that  no  road  shall  be  made  by  any  company 
incorporated  under  that  or  former  acts  of  a steeper  grade 
than  one  foot  in  twenty,  does  not  apply  so  stringently  as  to 
disable  the  corporation  from  suing  for  tolls  on  a road  which 
a party  has  been  content  for  a long  period  to  use,  by  reason 
of  its  being  shewn  that  at  some  one  or  more  points  in  the 
road  the  ascent  is  greater  than  the  statute  directs. 
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It  might  admit  of  more  doubt,  if  a party,  when  asked  for 
toll  at  a gate,  at  the  time  of  passing,  should  object  to  pay  it, 
because  some  hill  which  he  had  passed  within  the  distance 
for  which  such  toll  was  demanded  was  steeper  than  the 
statute  prescribes.  But  in  such  a case  even,  there  would 
be  room  to  argue  that  the  company  might  insist  upon  the 
toll  established  being  paid  by  the  party  who  had  used  their 
road,  and  that,  if  they  did  not  comply  with  the  terms  of  their 
legislative  charters,  the  proper  course  would  be  by  a pro- 
ceeding of  quo  waranto. 

But  here,  by  an  indulgence  of  the  company,  a party  has 
been  allowed  to,  let  the  tolls  stand  over  to  be  settled  periodi- 
cally, and  after  using  the  road  with  public  vehicles  for 
months,  an u for  all  that  appears  without  remonstrance  or 
objection,  he  finds,  on  an  accurate  measurement,  that  in 
two  places  along  the  road  the  grade  is  a few  inches  above 
what  the  statute  allows,  and  he  thereupon  clains  not  to  be 
liable  for  any  toll  along  the  whole  road,  for  all  the  time  that 
he  has  been  using  it. 

We  think  the  plaintiffs  could  not  be  properly  non-suited 
on  that  objection. 

And  as  to  the  other  grounds,  we  are  of  opinion  that  the 
tolls  appear  to  have  been  imposed  with  sufficient  formality, 
and  that  the  gates  having  been  previously  erected  and  in  use, 
and  no  doubt  well  known  by  their  numbers,  the  regulations 
shewn  to  us  make  it  plain  and  certain  what  tolls  were 
authorised,  and  where. 

The  regulations  establishing  the  tolls  do  make  mention 
of  certain  dates  by  the  designations  of  numbers  one,  two, 
any  three,  referring  to  what  we  assume  to  have  been  well 
understood  and  known,  and  they  appoint  the  toll  to  be  paid 
at  each  one  of  such  gates. 


Buie  discharged. 
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The  Brockyille  and  North  Augusta  Plank  Road 
Company  v.  Crozier. 

Road  Company — Action  for  tolls — Grade  of  Road — Pleading. 

Assumpsit  for  tolls  by  a road  company  incorporated  under  16  Vic.  ch.  igo. 
The  defendants  pleaded  that  'in  a portion  of  the  road  the  grade  exceeded 
that  fixed  by  the  statute,  not  alleging  that  it  was  so  made  without  the 
consent  of  the  engineer. 

Held,  insufficient. 

Assumpsit  for  tolls.  The  declaration  will  be  found  set 
out  in  the  report  of  the  motion  for  non-suit  in  this  case,  ante 
page  27.  The'  defendants,  in  their  2nd,  3rd,  4th  and  5th 
pleas,  set  up  as  a defence  one  of  the  grounds  on  which  the 
non-suit  was  moved  for — namely,  that  a portion  of  the  road 
was  of  a higher  grade  than  that  prescribed  by  the  statute. 
The  plaintiff  demurred  to  these  pleas. 

Albert  Richards  for  the  demurrer. 

George  Shencood  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  all  the  pleas  are  bad,  for  several  of 
the  reasons  assigned.  It  is  true  the  statute  16  Yic.  ch.  190, 
sec.  2,  enacts  that  no  road  made  under  that  act  shall  “be 
made  of  a higher  grade  than  one  foot  elevation  to  twenty  feet 
along  the  road,  without  the  sanction  of  the  county  engineer 
for  the  time  being,  if  there  be  such  officer  in  the  county  where 
the  road  is  situate  or  to  be  constructed,  and  if  there  be  no 
such  officer,  then  by  some  competent  engineer  to  be  appointed 
by  such  county  council  lor  that  purpose but  a plea  must 
shew  what  is  a good  defence,  admitting  its  statements  to  be 
true.  It  would  not  be  sufficient  under  the  statute  16  Yic.  ch. 
190,  sec.  2,  to  shew  as  an  objection  against  imposing  toll  on 
this  road  that  the  grade  at  some  point  is  steeper  than  in  the 
ratio  of  one  foot  to  twenty,  unless  it  were  so  made  without 
the  sanction  of  the  county  engineer.  It  is  all  one  sentence 
in  which  the  direction  is  given,  and  the  direction  is  not  abso- 
lute but  qualified.  It  is  often  necessary,  both  in  civil  and 
criminal  pleadings,  to  negative  something  which  is  peculiarly 
within  the  knowledge  of  the  opposite  party,  though  the  prin- 
ciples of  evidence  may  relieve  the  party  asserting  the  nega- 
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tive  from  the  onus  of  proving  it,  or  may  take  very  slight 
evidence  as  sufficient  to  put  the  other  party  upon  proof  of 
his  qualification. 

But  besides  this,  for  the  reasons  given  on  the  motion  for 
nonsuit  in  this  same  case,  we  do  not  think  the  pleas  set  up 
a bar  to  the  action ; for,  if  the  company  have  forfeited  their 
charter  by  abuse  or  non-user,  there  is  another  remedy  by  a 
proceeding  upon  the  prosecution  of  the  Crown. 

Judgment  for  plaintiffs  on  demurrer. 


Calcutt  v.  Buttan. 

Arrest — Application  to  set  aside — Terms  imposed  in  Chambers— Action  against 
Sheriff  notwithstanding — Order  thereon. 

A defendant  was  arrested  npon  a Ca.  Sa.,  and  having  given  bail  to  the  sheriff 
under  16  Vic.  ch.  175,  applied  to  set  aside  the  arrest.  It  was  agreed,  at 
the  suggestion  of  the  judge  in  chambers,  that  he  should  not  put  in  special 
bail  till  the  application  was  disposed  of,  though  the  month  allowed  under 
the  statute  might  elapse  ; and  afterwards  the  summons  was  enlarged  at 
the  plaintiff ’s  request,  on  condition  that  he  should  not  in  the  meantime 
take  an  assignment  of  the  bond  to  the  sheriff.  The  decision  was  not 
given  until  after  the  month  had  expired.  The  plaintiff  was  allowed  to 
amend  the  defect  complained  of,  and  the  defendant,  who  had  been  all  the 
time  upon  the  limits,  then  immediately  put  in  proper  bail.  The  plaintiff 
nevertheless  sued  the  sheriff  for  an  escape,  because  the  certificate  was  not 
produced  to  him  within  a month,  and  he  did  not  in  consequence  commit 
the  defendant  to  close  custody.  The  sheriff,  conceiving  that  he  had  a 
good  defence,  independently  of  what  had  taken  place  in  chambers,  went 
down  to  trial,  but  the  evidence  offered  by  him  was  rejected,  and  the 
plaintiff  had  a verdict.  He  then  applied  to  stay  proceedings — 

Held,  that  the  bringing  such  action  was  wholly  inconsistent  with  the  terms 
imposed  by  the  learned  judge  in  chambers,  and  that  proceedings  must 
be  stayed,  but  on  payment  of  costs,  as  defendant  had  applied  so  late. 

Case,  for  escape  of  one  Bourse,  arrested  on  a Ca.  Sa.  at 
the  suit  of  the  plaintiff. 

Plea,  Not  guilty — Yerdict  for  plaintiff,  £190  12s. 

Wilson,  Q.  C.,  during  last  term,  obtained  a rule  nisi  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  all 
proceedings  stayed  or  set  aside,  upon  the  bail  in  the  original 
action  of  the  now  plaintiff  against  Nourse,  paying  the  costs 
of  this  action,  or  otherwise,  as  the  court  should  direct. 

The  facts  were  as  follow : 

Nourse  was  arrested  on  the  4th  of  January,  1855,  on  the 
Ca.  Sa .,  at  the  suit  of  this  plaintiff,  Calcutt,  and  gave  bail  to 
the  limits,  and  soon  after  applied  to  set  aside  the  arrest,  on 
5 (to  7)  14  u.  c.  q.  b.  . 
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accoun  t of  a defect  in  the  affidavit  to  hold  to  bail ; and  while 
the  application  was  pending,  and  before  the  month  had  ex- 
pired for  putting  in  special  bail  to  the  limits,  according  to 
the  statute,  16  Vic.  ch.  175,  it  was  agreed  (as  was  sworn  by 
bourse),  at  the  suggestion  of  the  judge  in  chambers , that  he 
should  not  put  in  special  bail  for  the  limits  under  the  statute 
till  after  the  application  was  disposed  of,  although  the  month 
might  m the  meantime  expire. 

The  application  was  not  disposed  of  till  after  the  month, 
and  then  the  arrest  was  not  set  aside,  but  the  plaintiff  was 
allowed  to  amend  the  defect  in  the  affidavit,  paying  costs ; 
and  without  delay  the  defendant  put  in  proper  bail  for  the 
limits,  and  gave  due  notice,  and  served  the  plaintiff  and  this 
defendant  with  certificate  of  allowance,  and  Nourse,  the  de- 
fendant in  the  execution,  had  been  ever  since  on  the  limits; 
nevertheless  this  suit  was  afterwards  brought. 

On  the  other  side,  it  was  sworn  that  on  the  2nd  of  February, 
1855,  the  summons  was  served  to  show  cause  why  the  arrest 
should  not  be  set  aside  on  account  of  the  defect  in  the  affi- 
davit, which  was  that  it  was  stated  in  the  jurat  to  have  been 
sworn  on  the  4th  of  January,  1854, — 1855  being  no  doubt 
intended  to  be  written  there, — which  was  before  the  alleged 
cause  of  action  : that  the  summons  was  enlarged  at  the  re- 
quest of  the  agent  of  the  plaintiff  until  the  8th  of  February, 
no  condition  being  at  the  time  imposed  in  respect  to  such 
enlargement:  That  on  the  8th  of  February,  the  agent  for 
the  plaintiffs  having  requested  a further  enlargement,  which 
the  attorney  of  defendant  Nourse  objected  to,  unless  it  were 
made  a condition  that  the  plaintiff  should  notin  the  mean- 
time take  an  assignment  of  the  bond  which  had  been  given  to 
the  sheriff  for  the  limits.  This  condition  was  imposed  by  the 
judge , and  assented  to  by  the  agent  of  the  plaintiff  ’«  attor- 
ney. 

On  the  9th  of  February  cause  was  shewn,  and  on  the  12th 
of  February  the  summons  was  discharged, — the  judge  grant- 
ing leave  to  amend  the  jurat,  on  the  plaintiff  paying  costs. 

The  agents  for  the  plaintiff’s  attorney  swore  that  there 
was  no  condition  imposed  by  the  judge,  nor  assented  to  by 
him,  for  dispensing  with  putting  in  special  bail  for  the  limits 
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%n  due  time , nor  anything  said  or  agreed  to  as  to  enlarging 
the  time  for  putting  in  such  bail. 

In  this  action  against  the  sheriff,  for  the  escape  of  bourse 
from  gaol,  there  were  several  special  pleas  pleaded,  to  which 
there  were  demurrers,  and  these  demurrers  had  been  deter- 
mined in  favour  of  the  plaintiff — See  13  U.  0.  R.,  120. 

At  the  last  assizes  held  at  Oobourg,  before  Draper,  J., 
this  action  was  taken  down  to  trial  on  the  plea  of  not  guilty. 
The  defendant’s  counsel  appeared,  and  desired  to  give  proof 
that  defendant,  before  the  sheriff  let  him  out  of  custody,  had 
given  a bail-bond  for  the  limits  ; — but  the  evidence  was  ob- 
jected to,  and  the  learned  judge  considered  it  inadmissible, 
and  so  the  plaintiff  had  a verdict  for  the  amount  for  which 
Nourse  was  in  execution. 

The  bail-bond  to  the  sheriff  was  given  on  the  12th  of 
January,  1855,  and  the  requisite  certificate  of  allowance 
given  on  the  17th  of  February,  1855,  and  filed  by  the  sheriff' 
on  the  19th  of  February. 

It  was  sworn  that  no  steps  were  taken  before  November, 
1855  (Michaelmas  Term),  for  staying  proceedings  in  this 
case ; that  this  action  was  commenced  about  the  21st  of 
February,  1855,  and  tried  on  the  28th  of  September,  when 
Nourse  was  present,  and  also  counsel  for  the  now  defendant, 
and  no  such  objection  was  taken  to  the  proceedings  as  stated 
in  Nourse’s  affidavit  in  support  of  this  application. 

J.  B.  Bead  shewed  cause,  citing  Cox  v.  Tulloch,  2 Howl. 
47  ; Elliston  v.  Robinson,  ib.  242;  Read  v.  Hilts  et  al., 
4 U.  C.  R.  175;  Savage  v.  Jarvis,  8 U.  C.  R.  331;  Hill 
v.  Bolt,  4 T.  R.  352 ; Regina  v.  Sheriff  of  Middlesex,  7 
Howl.  313  ; Simpson  v.  Matthison,  3 O.  S.  305  ; Ch.  Arch. 
Prac.  I.  727. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Without  going  at  present  into  the  question,  which  was 
maturely  considered  by  this  court,  and  determined  upon  the 
demurrer  in  this  cause,  in  the  judgment  reported  in  13  U.  C. 
R.  120,  and  without  at  present  expressing  any  opinion  upon 
the  point  whether  the  sheriff  can  be  considered  to  have  suf- 
fered an  escape  in  any  case  in  which  the  defendant  in  a Ca. 
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Sa.  has  never  gone  out  of  the  gaol  limits, — we  think  it  is 
most  clear  that  for  the  plaintiff  to  have  proceeded  against  the 
sheriff  for  an  escape,  because  the  certificate  of  recognizance 
mentioned  in  16  Yic.  ch.  175,  sec.  8,  was  not  produced  to  him 
within  one  month  from  the  execution  of  the  bond,  and  be- 
cause he  did  not  in  consequence  commit  the  debtor  to  close 
custody,  was  directly  and  wholly  inconsistent  with  the  terms 
which  the  plaintiff*  assented  to  before  the  judge  in  chambers, 
while  the  application  was  pending  to  set  aside  the  arrest. 

That  application  was  enlarged  at  his  instance,  which  led 
to  this  delay,  for  it  would  have  been  futile  to  have  gone  to 
the  trouble  and  expense  of  any  further  proceedings  depend- 
ing on  the  arrest,  so  long  as  it  was  uncertain  whether  the 
plaintiff  would  be  found  able  to  support  the  arrest  as  legal. 
That  question  was  kept  open  some  days  to  suit  his  conven- 
ience, and  he  was  at  last  only  enabled  to  maintain  the  arrest 
by  the  indulgence  of  the  learned  judge  who  allowed  him  to 
amend  his  vitious  jurats  and  who  granted  the  enlargement 
of  the  summons,  which  enabled  him  to  get  that  done,  upon 
the  reasonable  condition  that  in  the  meantime  no  assign- 
ment should  be  taken  of  the  bond  which  had  been  given  to 
the  sheriff  for  the  limits. 

The  meaning  of  these  terms  being  enforced  no  doubt  was, 
that  the  plaintiff  should  take  no  advantage  of  a delay  asked 
for  by  himself,  and  granted  to  him  as  an  indulgence ; and 
the  learned  judge  naturally  thought  that  he  provided  for  that 
sufficiently,  when  he  exacted  that  the  bail-bond  given  to  the 
sheriff  for  the  limits  should  not  in  the  meantime  be  assigned, 
if  in  consequence  of  enlarging  the  summons  more  than  thirty 
days  should  elapse  before  a proper  recognizance  should  be 
entered  into  and  certified.  For  the  plaintiff’s  attorney  to 
agree  to  this,  and  yet  sue  the  sheriff  for  an  escape  because 
the  debtor  was  not  taken  to  the  gaol  in  the  meantime,  was 
literally  “to  keep  the  word  of  promise  to  the  ear,  and  break 
it  to  the  hope.” 

The  intention  of  the  restriction  was  that  the  sheriff  should 
be  under  no  necessity  of  committing  the  debtor  to  close  cus- 
tody till  the  summons  had  been  disposed  of  and  a reasonable 
time  expired  after  that,  for  giving  a recognizance  and  obtain- 
ing the  certificate ; and  the  idea  of  making  the  bail  to  the 
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limits  safe  against  any  prejudice  from  the  delay  granted  to 
the  plaintiff,  and  yet  that  the  sheriff  should  remain  liable, 
eould  have  so  little  entered  into  one’s  head  at  the  time,  that 
we  cannot  understand  how  it  can  have  been  thought  proper 
to  bring  this  action  when  the  debtor  had  remained  all  the 
time  upon  the  limits,  till  the  certificate  was  obtained  and 
served.  It  is,  in  fact,  as  was  remarked  by  Park,  J.,  in  Doker 
v.  Hasler,  2 Bing.  482,  suing  the  sheriff  “ for  an  omission 
authorized  by  himself.”  If  the  sheriff  had  applied  at  once 
to  stay  this  action,  we  think  he  must  have  succeeded  without 
paying  costs,  and  that  the  plaintiff  would  probably  have  been 
ordered  to  pay  the  costs  of  the  application.  Any  hesitation 
that  we  could  have  in  this  case  can  only  arise  from  his  hav- 
ing allowed  this  action  to  go  on  and  moving  so  late ; but 
that  should  not  prevent  our  interposing  in  so  plain  a case, 
the  disadvantage  of  it  falling  upon  the  defendant  if  we  make 
him  pay  the  costs  of  this  action,  which  we  think  we  ought 
to  do,  on  account  of  his  not  having  moved  sooner. 

It  is  not  surprising  that  he  should  have  defended  the  ac- 
tion, supposing  that  he  had  a good  legal  defence,  indepen- 
dently of  the  compromise  which  was  come  to  before  the  judge 
in  chambers,  and  there  is  nothing  vexatious  or  inconsiderate 
in  his  having  taken  that  course.  The  learned  judges  who 
determined  the  demurrer  evidently  felt  that  they  had  a new 
and  difficult  question  to  dispose  of,  arising  upon  statutes 
peculiar  to  this  country,  and  not  perfectly  clear  as  to  their 
object  and  effect ; and  although  they  both  held  the  sheriff 
liable  for  an  escape,  notwithstanding  the  debtor  had  never 
departed  from  the  limits,  yet  both  the  learned  judges  ex- 
pressed doubt  and  difficulty  in  coming  to  that  conclusion, 
so  much  so  that  if  again  such  a question  should  arise,  this 
court  would  probably  feel  themselves  at  liberty  to  review 
that  decision, — we  mean  as  to  the  point  whether  the  sheriff 
can  be  held  to  have  suffered  an  escape  of  a debtor  arrested 
upon  a writ  of  Ca.  Sa &.,  so  long  as  he  keeps  him  within  those 
limits  which  by  law  are  made  part  of  the  gaol. 

We  make  absolute  the  rule  for  staying  proceedings  in  this 
action,  upon  the  defendant  paying  the  costs  of  proceedings 
up  to  this  time,  and  of  this  application. 


Rule  absolute. 
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Smith  v.  Bacon. 

Sheriff— Unlawful  sale — Pleading. 

Declaration  by  a sheriff  that  under  certain  writs  of  Fi.  Fa.  against  one 
he  offered  for  sale  his  stock  of  goods,  upon  certain  conditions,  namely  : 
the  whole  to  be  offered  in  one  lot,  the  bidding  to  be  so  much  in  the  pound 
on  the  cost  as  ascertained  by  the  stock  book,  which  should  be  examined 
by  a disinterested  party  and  all  errors  corrected,  but  no  change  to  be 
made  in  the  prices  stated  there — the  purchaser  to  have  a credit  of  3,  6, 
9,  12  and  15  months,  on  furnishing  notes  endorsed  to  the  satisfaction  of 
H.  & V.  : that  if  any  purchaser  should  fail  to  comply  with  the  terms 
the  goods  should  be  resold,  and  he  should  be  liable  for  any  deficiency  in 
price  and  the  expenses  of  such  resale. — Averment,  that  the  defendant 
purchased  subject  to  such  conditions,  and  did  not  comply  with  them, 
whereupon  the  goods  were  resold  at  a loss  upon  the  first  sale. — Breach , 
non-payment  of  such  deficiency,  or  the  expenses  of  such  resale. 

The  defendant  pleaded,  eighthly,  that  he  offered  notes  with  good  endorsers, 
which  ought  to  have  satisfied  said  H.  & V.,  but  that  they  unreasonably 
refused  to  approve  of  them ; and  ninthly,  that  no  notice  of  the  second 
sale  was  given  to  him.  Held,  on  demurrer,  both  pleas  bad  ; but  that 
the  sheriff  could  not  lawfully  make  such  a sale  as  set  out  in  the  declara- 
tion, and  therefore  the  action  was  not  maintainable. 

Assumpsit.  Declaration , — that  whereas  the  plaintiff,  be- 
fore the  time  of  the  defendant’s  promise,  was  sheriff  of  the 
county  of  Brant,  and  whereas  the  said  plaintiff,  as  such 
sheriff  as  aforesaid,  heretofore,  to  wit,  on,  &c.,  under  and  by 
virtue  of  certain  writs  of  Fieri  Facias  to  him  directed,  as 
such  sheriff,  against  the  goods  and  chattels  of  one  William 
Henry  Morgan,  caused  to  be  put  up  and  exposed  to  sale,  at 
the  town  of  Brantford,  in  the  said  county  of  Brant,  by  public 
auction,  the  whole  stock  of  goods  of  the  said  Morgan  then 
being  in  his  store  on  Colborne  Street  in  the  said  town  of 
Brantford,  and  seized  by  the  said  plaintiff  as  such  sheriff  as 
aforesaid,  and  consisting  of,  &c.,  upon  and  subject  to  the 
following  terms  and  conditions  of  sale ; that  is  to  say,  the 
entire  stock  of  goods  to  be  sold  in  one  lot,  on  which  the 
bidding  was  to  be  so  much  in  the  pound  upon  the  cost  as 
ascerained  by  the  stock  book,  a credit  to  be  given  to  the  pur- 
chaser of  three,  six,  nine,  twelve  and  fifteen  months,  upon 
his  furnishing  promissory  notes  endorsed  to  the  satisfaction 
of  one  John  Heaton  and  Philip  C.  Vanbrocklin,  payable,  with 
interest  from  date,  for  equal  portions  of  the  purchase  money, 
at  three,  six,  nine,  twelve  and  fifteen  months,  as  aforesaid ; 
that  any  dispute  between  bidders  should  be  submitted  to  com- 
petition, the  purchaser  to  put  his  signature  to  his  bidding, 
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and  if  any  purchaser  should  fail  to  comply  with  the  terms  of 
sale  for  the  space  of  ten  days,  the  goods  should  he  resold, 
and  any  deficiency  in  the  price,  and  the  expenses  of  such  re- 
sale, should  be  charged  to  the  party  in  default,  who  should 
be  held  liable  to  pay  such  deficiency  and  expenses;  the  stock 
book  should  be  examined  by  a disinterested  party,  and  all 
errors  in  extendings  or  additions  should  be  corrected,  but  no 
alteration  to  be  made  in  prices  as  they  then  stood  in  the 
stock  book;  of  all  which  pfemises,  the  defendant,  at  the  same 
time  when  the  said  goods  were  put  up  and  exposed  to  sale 
as  aforesaid,  to  wit,  on,  &c.  had  notice;  that  at  and  upon  the 
said  sale  by  auction,  to  wit,  on,  &c.  the  defendant  became 
and  was  the  highest  bidder  for,  and  was  declared  to  be  the 
purchaser  of  the  said  stock  of  goods,  upon  and  subject  to  the 
said  terms  and  conditions  of  sale,  at  and  for  a certain  sum  or 
rate  in  the  pound,  to  wit,  the  sum  of  13s.  9d.  in  the  pound, 
upon  the  whole  value  of  the  said  goods,  according  to  the 
stock  book  aforesaid,  then  bid  by  the  defendants  for  the  same, 
and  the  defendant  then  put  his  signature  to  his  said  bid; 
that  the  value  of  the  said  goods,  according  to  the  prices  in 
the  said  stock  book,  was  and  is  £5910  Ids.  10d.;  and  in  con- 
sideration thereof,  and  that  the  plaintiff,  at  the  request  of 
the  defendant,  had  then  promised  the  defendant  to  deliver  the 
said  stock  of  goods  to  the  defendant,  according  to  the  afore- 
said terms,  and  in  all  respects  to  perform  and  fulfil  the  said 
terms  on  the  part  of  the  plaintiff  to  be  performed  and  ful- 
filled, the  defendant  then  promised  the  plaintiff  to  accept  the 
said  stock  of  goods  on  the  said  terms,  and  to  pay  for  the  same 
by  five  promissory  notes  endorsed  to  the  satisfaction  of  the 
said  John  Heaton  and  Philip  C.  Vanbrocklin;  to  wit,  for 
the  sum  of  £612  14s.  6Jd.  each,  payable  at  three,  six,  nine, 
twelve  and  fifteen  months  respectively;  and  if  he,  the  defend- 
ant, should  fail  to  comply  with  the  said  terms  of  sale  for  the 
space  of  ten  days,  to  pay  any  deficiency  in  the  price  that 
should  arise  on  a resale  of  the  said  stock  of  goods,  and  the 
expenses  of  such  resale;  and  although  the  plaintiff' was  always 
ready  and  willing,  for  the  space  of  ten  days  after  the  day  of 
the  said  sale,  to  accept  notes  as  aforesaid,  endorsed  to  the  satis- 
faction of  the  said  John  Heaton  and  Philip  C.  Vanbrocklin,, 
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and  to  deliver  the  said  goods  to  the  said  defendant,  and 
in  all  things  to  perform  the  said  contract  on  his  part ; and 
although  the  plaintiff  did  afterwards,  and  after  the  lapse  of 
ten  days  from  the  day  of  the  said  sale,  to  wit,  on,  &c.,  resell 
the  said  stock  of  goods,  and  upon  such  resale  there  was  a de- 
ficiency of  one  shilling  and  ninepence  in  the  pound,  amount- 
ing in  the  whole  to  a large  sum,  to  wit,  the  sum  of  £516  3s. 
9d.  on  the  said  sum  of  £5910  14s.  10d.,  the  value  of  the  said 
stock  of  goods  as  aforesaid,  and  the  expenses  of  such  resale 
amount  to  a large  sum,  to  wit,  the  sum  of  £6  15s.  of  all 
which  the  defendant,  afterwards,  to  wit,  on,  &c.  had  notice : 
Yet  the  defendant,  not  regarding  his  said  promise,  did  not, 
although  often  requested  so  to  do,  in  ten  days  from  the  day  of 
the  said  first  mentioned  sale  of  the  said  goods,  pay  for  the  said 
goods  by  notes,  as  aforesaid,  endorsed  to  the  satisfaction  of 
the  said  John  Heaton  and  Philip  C.  Yanbrocklin,  nor  hath 
at  any  time  since  paid  to  the  plaintiff  the  deficiency  on  the 
said  resale  of  the  said  goods,  and  the  said  expenses  of  such 
resale,  or  any  part  thereof,  according  to  the  said  terms  and 
conditions  of  sale,  but  hath  hitherto  wholly  neglected  and 
refused  so  to  do ; and  the  amount  of  the  said  deficiency  o;i 
such  resale,  and  the  expenses  of  such  resale,  amounting  in 
the  whole  to  a large  sum,  to  wit,  £523  18s.  9d.  remain 
wholly  unpaid. 

Common  counts  were  added. 

Eighth  plea,  to  the  first  count,  that  within  ten  days  from 
the  day  of  the  first  mentioned  sale,  and  before  any  breach 
by  defendant  of  his  promise,  he,  the  defendant,  tendered  and 
offered  to  the  plaintiff,  in  payment  for  the  said  stock  of  goods, 
five  promissory  notes,  payable,  with  interest  from  date,  for 
equal  portions  of  the  purchase  money  of  said  goods  in  said 
count  mentioned,  at  three,  six,  nine,  twelve  and  fifteen 
months,  endorsed  by  certain  persons,  to  wit,  &c.  (naming  the 
endorsers),  being  notes  drawn  and  made  in  every  way  in  con- 
formity with  the  said  contract  and  conditions  of  sale,  and 
which  said  endorsers  were  then  and  always  since  have  been 
good,  solvent,  and  responsible  persons,  in  character,  standing 
and  property,  and  actually  being,  and  well  known  to  be,  good 
and  sufficient  endorsers  for  the  said  notes,  and  possessed  of 


SMITH  V.  BACON. 


41 


property  to  a much  larger  amount  than  all  the  moneys  and 
interest  in  said  notes  mentioned,  and  which  said  notes  were 
then  reasonably  sufficient  to  have  satisfied,  and  should  and 
ought  to  have  satisfied,  the  said  Heaton  and  Yanbrocklin  ; 
and  the  defendant  saith  that  the  said  Heaton  and  Yanbrock- 
lin, without  any  just,  reasonable  or  sufficient  cause,  but  in 
bad  faith,  and  for  the  purpose  of  injuring  the  defendant,  and 
to  prevent  him  obtaining  the  said  goods,  unreasonably,  and 
without  any  probable  cause,  objected  to  said  notes,  and  re- 
fused to  approve  thereof  under  said  conditions  of  sale,  and 
improperly  prevented  the  plaintiff  from  accepting  the  said 
notes  from  the  defendant — Yerification. 

Ninth  plea,  to  the  first  count,  that  the  plaintiff  resold  the 
said  goods,  as  in  that  count  mentioned,  without  any  notice 
to  the  defendant  of  any  such  resale,  or  of  the  time  or  place 
thereof,  and  the  said  resale  was  had  by  the  plaintiff  without 
the  knowledge  of  the  defendant. 

The  plaintiff  demurred  to  each  of  those  pleas,  and  the  de- 
fendant joined  in  demurrer  and  gave  notice  of  exceptions  to 
the  declaration. — The  causes  assigned  sufficiently  appear  in 
the  judgment. 

McMichael  for  the  demurrer.  Galt  contra. 

Robinson,  C.  J. — There  can  be  no  question  that  the  two 
pleas  demurred  to  are  both  bad.  The  eighth  plea  is  so  clearly 
bad  that  it  is  unnecessary  to  say  more  than  that  it  is  mani- 
festly insufficient,  for  the  defendant  agreed  that  he  would  give 
such  notes  as  the  two  persons  named  should  approve  of,  and 
when  charged  with  breaking  that  agreement  by  not  giving 
notes  approved  of  by  them,  he  says  lie  offered  such  notes  as 
they  ought  in  reason  to  approve  of,  though  he  admits  they 
rejected  them. 

The  ninth  plea  is  as  clearly  bad,  for  it  relies  upon  a want 
of  notice,  which  for  all  that  appears  on  the  record  there  was 
no  necessity  for  giving. 

But  the  declaration  is  excepted  to,  and  we  think  on  very 
good  grounds. 

It  is  a very  strange  transaction  which  the  plaintiff  by  his 
own  shewing  was  engaged  in  as  sheriff,  at  least  it  appears  so 
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for  want  of  explanation,  which  could  probably  be  given,  but 
is  not;  for  I have  every  confidence  in  the  sheriff’s  desire  to 
execute  his  duty  correctly. 

He  sets  out  that  having  certain  writs  of  execution  to  levy 
upon  the  goods  of  a debtor,  which  executions,  for  anything 
that  appears,  may  not  have  required  or  authorized  him  to 
levy  to  the  value  of  £100,  he  seized  goods  to  the  amount  of 
£5000,  and  sold  them  all  at  one  sale,  and  put  them  all  up  in 
one  lot ; that  he  gave  credit  to  the  purchaser  upon  notes  for 
six,  nine,  twelve  and  fifteen  months,  not  averring  that  he  had 
either  the  permission  of  the  execution  plaintiffs,  or  of  the 
owners  of  the  goods  for  doing  so,  thereby  postponing  the 
plaintiffs  in  the  writs  for  such  time  as  he  pleased:  that 
he  adopted  a mode  of  sale  wholly  foreign  to  what  the 
law  contemplates  in  such  cases,  not  endeavouring  to  get  for 
the  goods  as  much  as  bidders  might  choose  to  bid  for  them, 
but  adopting  as  their  actual  value  what  he  found  stated  in 
the  debtor’s  stock  book  without  knowing  whether  the  account 
that  was  produced  to  him  was  true  or  false,  as  to  quantity  of 
goods,  or  their  cost,  and  that  he  called  for  a bid  in  the  pound 
upon  the  whole  value  of  the  goods,  as  taken  from  that  stock 
book,  thereby  limiting  the  proceeds  to  something  within  that 
amount,  and  selling  the  whole  according  to  this  method  at 
13s.  6d.  in  the  pound  upon  what  he  found  set  down  in  the 
stock  book. 

Then  the  plaintiff  does  not  shew  that  what  he  has  received 
has  not  more  than  satisfied  the  writs,  and  if  they  are  satisfied 
we  cannot  see  what  the  sheriff  has  further  to  do  in  the  matter 
than  to  pay  over  any  surplus  in  his  hands  of  the  proceeds 
received  upon  the  second  sale. 

He  does  not  aver  that  he  had  the  consent  of  the  owner  of 
the  goods  to  deal  thus  with  them,  and  he  delegates  to  others 
an  authority  which  he  could  not  even  rightly  take  upon  him- 
self ; namely,  to  say  whose  responsibility  it  would  be  safe  for 
him  to  rely  upon  for  the  price  of  this  large  stock  of  goods 
thus  sold  by  him  upon  a long  credit. 

And  besides  all  this,  we  cannot  see  what  personal  right  he 
can  have  to  such  damages  as  he  claims,  nor  on  whose  be- 
half he  claims  them,  whether  for  the  execution  plaintiff  or 
for  whom. 
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It  is  also  material  that  he  does  not  shew  that  the  stock 
books  were  examined  by  a disinterested  party,  and  all  errors 
corrected,  as  it  is  admitted  they  were  to  be  before  the  sale 
could  be  completed  and  the  price  ascertained ; nor  does  he 
am*  that  there  were  no  errors. 

Enough  appears  upon  this  declaration  to  shew  that  the 
alleged  sale  and  resale,  upon  this  peculiar  contract,  were 
such  transactions  as  the  sheriff  could  not  lawfully  have  in  the 
execution  of  his  office,  and  such  as  cannot  form  the  founda- 
tion of  an  action. 

Buens,  J. — This  declaration  does  not,  I think,  disclose  a 
cause  of  action  which  this  plaintiff  can  sustain.  It  is  not  the 
duty  of  the  sheriff  to  sell  a shop  full  of  goods  in  one  lumping 
sale.  It  is  true  it  may  be  said  it  does  not  lie  in  this  defend- 
ant’s mouth  to  find  fault  with  that,  and  the  only  persons  who 
can  complain  are  the  creditor  and  debtor  whose  respective 
interests  may  be  affected  thereby.  The  sheriff  does  not  tell 
us  whether  he  had  any  right  to  sell  the  whole  stock  of  goods. 
The  amount  of  the  executions  against  the  debtor  are  not 
stated,  and  no  right  is  shown  to  sell  the  goods  upon  the 
credit  mentioned.  The  greatest  objections  however,  is,  that 
supposing  in  other  respects  the  declaration  might  be  suffi- 
cient, I do  not  see  what  title  the  plaintiff  has  to  sell  upon  a 
credit,  and  then  upon  the  terms  not  being  complied  with  to 
resell  the  goods  and  claim  the  difference.  The  sheriff  is 
bound  to  sell  the  goods  of  the  execution  debtor  to  the  best 
advantage,  no  doubt,  and  he  has  such  an  interest  as  that  he 
can  maintain  an  action  for  trover  or  trespass  in  respect  of 
them,  or  can  maintain  an  action  for  goods  sold  and  delivered 
when  he  has  delivered  them ; but  I know  of  no  interest  he 
has  in  the  goods  which  would  enable  him  to  sell  upon  the 
terms  stated  in  this  declaration,  and  claim  a right  to  the 
difference  upon  a resale.  Take  the  ordinary  case  of  sheriff’s 
sale — if  a purchaser  do  not  pay  the  amount  of  his  bid  the 
sheriff  may  at  once  expose  the  goods  again,  and  deliver  to 
the  person  who  pays  or  agrees  to  pay  him.  The  sheriff'  is 
not  accountable  to  either  the  execution  creditor  or  the  debtor 
for  any  difference  there  may  be  between  what  the  person 
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offered  and  what  was  ultimately  realized.  The  same  prin- 
ciple must  apply  to  this  case,  so  far  as  the  sheriff’s  duty  ex- 
tends, and  the  rights  of  the  creditor  and  debtor  are  concerned. 
But  it  may  be  said  the  declaration  is  framed  upon  a contract 
made  to  the  effect  stated,  and  that  upon  such  contract  the 
sheriff  may  have  a cause  of  action.  The  making  of  such  a 
contract  is  no  part  of  the  sheriff’s  duty,  and  I do  not  see 
that  there  is  any  mutuality  between  the  parties.  Suppose 
the  sheriff,  after  such  a contract  as  stated,  were  to  say  to  the 
defendant  he  would  not  carry  it  out,  but  would  sell  the  goods 
in  the  ordinary  way,  could  the  defendant  maintain  an  action 
against  the  sheriff  for  breach  of  the  contract  % It  does  not 
appear  to  me  the  defendant  would  in  such  case  have  any 
cause  of  action  against  the  sheriff.  For  the  sheriff  to  sell 
goods  upon  execution  in  the  way  stated  in  this  declaration, 
would  in  truth  be  breach  of  duty — that  is,  his  ordinary  duty 
— and  it  is  a principle  of  law  that  a sheriff  can  derive  no 
cause  of  action  arising  from  his  breach  of  duty.  If  he  has 
acted  as  the  agent  of  and  for  the  execution  creditor  and 
debtor,  by  means  of  which  he  has  become  their  trustee, 
outside  of  performing  his  ordinary  duty,  so  that  possibly  he 
might  have  a cause  of  action  upon  a contract  in  that  capa- 
city, then  this  declaration  does  not  disclose  facts  sufficient 
to  enable  the  plaintiff  to  maintain  this  action.  Judgment 
should  be  for  the  defendant. 

McLean,  J.,  concurred. 

Judgment  for  the  defendant  on  demurrer. 


Ruttan  v.  Weller. 

Action  by  Sheriff  for  goods  sold — Estoppel — Pleading. 

Assumpsit  for  goods  bargained  and  sold  by  the  plaintiff,  as  sheriff,  to  the 
defendant.  Held,  that  the  defendant  could  not  set  up  as  a defence  that 
the  goods  purchased  by  him  as  belonging  to  the  execution  debtor  were 
in  fact  his  own. 

Such  a defence,  if  available,  would  not  amount  to  the  general  issue. 

Assumpsit  on  the  common  counts,  for  goods  bargained  and 
sold  by  the  plaintiff,  as  sheriff,  to  the  defendant — for  goods 
sold  and  delivered  by  the  plaintiff,  as  such  sheriff,  to  the  de 
fendant — for  interest,  and  on  account  stated. 
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Plea , to  the  first  and  second  counts — That  at  the  time  of 
the  bargain  and  sale  mentioned  in  said  first  count,  and  the 
sale  and  delivery  in  the  second  count,  the  plaintiff  pretended 
that  the  goods  and  chattels  in  those  counts  mentioned  were 
the  good£  and  chattels  of  Albert  Yerrington  and  Henry 
Marvin  Yerrington,  and  that  the  plaintiff,  as  such  sheriff  as 
aforesaid,  had  full  right  to  bargain  and  sell,  and  sell  and 
deliver  the  same  respectively  as  the  goods  and  chattels  of  the 
said  A.  Y.  and  H.  M.  Y.;  and  the  plaintiff,  as  such  sheriff  as 
aforesaid,  then  bargained  and  sold,  and  sold  and  delivered 
the  same  respectively,  upon  such  pretence  as  aforesaid  ; 
whereas  in  truth  and  in  fact  the  said  goods  and  chattels 
were  not,  nor  were  any  of  them,  nor  was  any  part  thereof, 
then  the  goods  and  chattels  of  the  said  A.  Y.  and  IT.  M.  Y., 
or  either  of  them ; but  on  the  contrary  thereof,  the  said 
several  goods  and  chattels  were  previous  to,  and  at  the  time 
of  the  said  bargain  and  sale,  and  sale  and  delivery,  the 
property  of  the  defendant — Verification. 

Demurrer — That  the  said  plea  amounts  to  the  general 
issue;  that  the  defendant  having  purchased  the  said  goods, 
is  estopped  from  saying  that  they  were  his  own  property 
at  the  time  of  sale  ; and  that  said  plea  is  an  argumentative 
denial  of  the  defendant’s  promise. 

J.  D.  Armour , for  the  demurrer,  cited  Pickard  v.  Sears, 
6 A.  & E.  469 ; Freeman  et  al.  v.  Cooke,  2 Ex.  654 ; Tay. 
Ev.  670. 

Vankoughnet , Q.C.,  contra,  cited  Allen  v.  Hopkins,  13 
M.  & W.  94. 

Pobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  case  of  Walker  v.  Miller  (11  Q.  B.  479)  shews  that  if 
it  be  intended  to  set  up  as  a defence  that  the  goods  sold  did 
not  belong  to  the  plaintiff  who  is  suing  for  their  value,  such 
defence  must  be  specially  pleaded,  and  that  this  plea  there- 
fore is  not  exceptionable  as  amounting  to  the  general  issue. 

Then,  as  to  the  defence  in  point  of  substance  : whatever 
might  be  the  case  in  respect  of  a sale  of  goods  under  ordinary 
circumstances  between  party  and  party,  as  to  there  being  an 
implied  warranty  of  title  in  the  vendor,  I take  it  that  there 
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is  no  such  warranty  implied  in  the  case  of  a sale  by  the 
sheriff,  who  is  only  to  sell  such  interest  as  the  execution 
debtor  has  in  the  goods — Morley  v.  Attenborough  (3  Ex. 
514) ; Chapman  v.  Speller  (14  Q.  B.  623.) 

The  case  of  Peto  v.  Blades  (5  Taunt.  657)  is  not  to  the 
contrary,  because  there  the  action  was  founded  on  the  as- 
sumption that  the  sheriff  may  at  least  be  taken  to  undertake 
that  he  does  not  know  that  the  debtor  has  no  interest.  It  is 
not  asserted  in  this  plea  that  the  sheriff  had  any  knowledge 
of  that  kind,  and  under  such  circumstances  no  warranty  of 
title,  or  right  to  sell,  would  be  implied.  But  this  is  an  action 
for  the  price  of  the  goods ; and  when  the  goods  sold  have 
been  delivered,  but  are  not  yet  paid  for,  and  the  vendor  sued 
for  the  price,  I take  it  that  he  cannot  recover,  when  it  is 
shewn  in  a proper  plea  setting  up  the  defence,  that  the 
vendor  had  no  interest  in  the  goods  which  he  took  upon  him 
to  sell. 

The  case  of  Dickenson  v.  Haul  (4  B.  & Ad.  638)  supports 
that  conclusion,  in  the  case  where  the  sale  was  by  an  auction- 
eer on  behalf  of  a party  who  turned  out  not  to  be  the  owner. 

If  this  plea  is  not  a good  defence,  therefore,  it  is  by  reason 
of  the  circumstance  that  the  defendant  was  a purchaser  at  a 
sheriff’s  sale,  and  that  what  he  sets  up  now  as  his  defence  is 
that  when  he  bought  the  goods  as  belonging  to  the  execution 
debtor  they  were  in  truth  the  goods  of  the  defendant  him- 
self, which  certainly  makes  this  a peculiar  case. 

In  our  opinion,  it  is  not  competent  to  the  defendant  to  set 
up  such  a defence.  He  does  not  allege  that  he  bought 
under  any  misapprehension,  or  in  ignorance  of  what  he  now 
avers  to  be  the  fact ; and  for  all  that  appears,  his  bidding  off 
the  goods  at  sheriff’s  sale  may  have  been  a mere  contrivance 
to  obtain  possession  of  them,  and  to  put  some  other  person  to 
his  action.  By  bidding  for  them  at  the  sale,  without  at  the 
same  time  giving  any  notice  of  his  claim,  he  acquiesced  in 
their  being  sold  as  the  goods  of  the  debtor  whose  goods  the 
sheriff  was  selling;  and  when  the  sheriff  allowed  the  defendant 
to  take  them  away  without  paying  for  them,  which  we  may 
assume  he  did,  as  one  count  in  the  declaration  is  for  goods 
sold  and  delivered  by  the  plaintiff  as  sheriff,  he  certainly  led 
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the  sheriff  to  incur  responsibility,  and  so  far  to  change  his 
position  in  respect  to  the  person  for  whose  benefit  he  sold 
the  goods.  Besides  the  case  so  often  quoted  of  Pickard  y. 
Sears  (6  A.  & E.  460),  the  same  principle  which  governed  the 
decision  in  Hall  and  wife  v.  White  (3  C.  & P.  136)  applies 
to  this  case.  There  a party,  in  answer  to  a written  demand 
made  upon  him  for  certain  deeds  and  writings,  said  that  he 
had  got  them,  but  refused  to  give  them  up  unless  certain 
conditions  were  complied  with.  The  person  claiming  the 
papers  brought  detinue  against  him,  and  upon  the  trial  the 
defendant  set  up  that  he«had  not  a controlling  power  over 
them,  but  only  had  them  a short  time  for  a special  purpose, 
.Best,  0.  J. — “ If  the  defendant  said  that  he  had  the  deeds, 
and  thereby  induced  the  plaintiffs  to  bring  their  action 
against  him,  I shall  hold  they  may  recover  against  him, 
although  the  assertion  was  a fraud  on  his  part.” 

So  here  the  defendant  goes  to  a sale,  which  he  admits 
was  made  by  the  plaintiff  as  sheriff,  and  buys  certain  goods 
exposed  to  sale  as  the  goods  of  some  other  person,  saying 
nothing,  for  all  that  appears,  to  lead  the  sheriff  to  suppose 
that  he  claimed  the  goods  as  his  own.  The  sheriff  knocks 
them  down  to  him  as  the  highest  bidder,  and  delivers  the 
goods  to  him,  and  when  the  sheriff  brings  an  action  for  the 
price,  the  defendant  sets  up  that  the  goods  are  his  own. 

We  are  of  opinion  that  he  is  estopped  by  his  conduct  from 
setting  up  such  a defence. 

Judgment  for  plaintiff  on  demurrer. 


Lapp  v.  May. 

Lease — Alteration  by  substituting  another  lessee — Effect  of. 

A lease  having  been  granted  by  the  plaintiff  to  one  T. , the  defendant,  before 
the  expiration  of  the  term,  without  the  plaintiff’s  knowledge,  struck  out 
T’s.  name  and  put  his  own  opposite  to  the  seal,  and  entered  and  paid  rent. 
Held,  that  the  plaintiff  could  not  maintain  covenant  against  the  defendant 
on  such  lease. 

Appeal  from  the  County  Court  of  the  united  counties  of 
Northumberland  and  Durham. 

It  was  an  action  of  covenant,  upon  a lease  of  a farm  for  five 
years,  on  the  covenants  therein  contained  on  the  part  of  the 
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lessee  to  cultivate  the  land  in  a husband-like  manner,  and 
to  seed  down  a certain  portion  for  hay  in  the  last  year  of 
the  tenancy. 

It  appeared  that  the  lease  was  originally  made  by  the 
plaintiff  to  one  Henry  Tinney,  and  that  the  defendant, 
Richard  May,  about  a year  and  a-half  before  the  end  of  the 
term,  allowed  his  name  to  be  substituted  for  Tinney’s  at  the 
end  of  the  lease,  in  presence  of  a witness,  not  sealing  it  anew; 
and  had  from  that  time  occupied  the  farm,  and  paid  the  rent. 

The  learned  judge  at  the  trial  held  that  such  an  alteration 
and  execution  of  the  lease  by  the  defendant  could  not  render 
him  liable  upon  the  covenants  contained  in  it ; and  a non- 
suit being  refused,  he  directed  a verdict  for  the  defendant, 
which  was  found  accordingly. 

A rule  nisi  for  a new  trial  was  afterwards  discharged, 
and  the  defendant  appealed  from  that  decision. 

Wilson,  Q.  C.,  for  the  appellant,  cited  Doe  dem.  Burr  v. 
Denison,  8 U.  C.  R.  185 ; Doe  dem.  Ellis  v.  McGill,  ib.  224; 
Doe  dem.  Darlington  v.  Ulph,  13  Q.  B.  204 ; Davidson  v. 
Cooper,  11  M.  & W.  778 — S.  C.  In  Error,  13  M.  & W.  343 ; 
Burchfield  v.  Moore,  3 E.  & B.  683  ; Agricultural  Insurance 
Co.  v.  Fitzgerald,  16  Q.  B.  432 ; Doe  dem.  Tatum  v.  Cato- 
more,  ib.  745 ; Doe  dem.  Shallcross  v.  Palmer,  ib.  747 ; Kex 
v.  The  Inhabitauts  of  Maidstone,  5 A.  & E.  326 ; Berkeley 
v.  Hardy,  5 B.  & C.  355 ; Shep.  Touch.  57,  68,  70. 

Adam  Crooks  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  all  of  opinion  that  the  learned  judge  of  the  county 
court  took  a right  view  of  this  case.  What  the  plaintiff  con- 
tends for  is  nothing  less  than  this — that  Lapp  having,  on  the 
22nd  of  March,  1849,  made  a sealed  lease  to  Tinney  of  cer- 
tain premises  for  five  years,  under  which  Tinney  entered  and 
enjoyed,  this  defendant  could,  by  assent  of  Tinney,  put  him- 
self in  his  place,  in  the  middle  of  the  term;  and  that  by  simply 
obliterating  Tinney’s  name  at  the  end  of  the  instrument,  and 
putting  his  own  name  opposite  to  Tinney’s  seal,  he  could 
make  himself,  by  no  other  act  than  that,  so  completely  a party 
to  the  deed  in  Tinney’s  place  that  he  could  be  sued  upon  the 
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covenants  contained  in  the  deed,  in  the  same  manner  as  if  he 
had  been  an  executing  party  to  the  deed  in  the  beginning. 

No  authority  was  cited  that  we  can  find  has  any  tendency 
to  support  what  is  contended  for,  and  no  inference  lies  from 
the  defendant  not  being  able  to  shew  any  authority  against 
it ; for  it  may  be  doubted  whether  such  an  absurd  attempt 
to  substitute  one  party  for  another  in  a sealed  instrument 
long  after  it  had  been  executed,  was  ever  made  before. 

There  is  nothing  in  the  evidence  to  shew  that  the  plaintiff 
had  any  knowledge  of  the  alteration  till  after  it  had  taken 
place.  His  receiving  rent  afterwards  from  the  substituted 
tenant  could  not  have  the  effect  of  making  him  a party  to 
the  deed.  He  would,  no  doubt,  be  willing  to  receive  his 
accruing  rent  from  any  one  who  would  pay  it,  without  in- 
quiring into  the  exact  circumstances  under  which  he  was 
paying  it,  as  between  him  and  the  lessee ; and  it  could  at 
any  rate  have  no  effect,  beyond  shewing  that  this  defendant 
was  impliedly  agreeing  to  occupy  the  premises  at  the  same 
rent  that  Tinney  had  agreed  to  pay. 

When  this  deed  was  executed,  in  1849,  between  Lapp  as 
landlord  and  Tinney  as  tenant,  all  the  material  covenants 
in  the  deed  were,  by  the  language  of  the  deed,  as  it  then 
stood,  covenants  by  or  with  the  tenant  Tinney ; and  scratch- 
ing out  his  name  at  the  end  of  the  deed  and  inserting  May’s 
three  years  afterwards,  can  never  have  the  effect  of  enabling 
us  to  read,  the  same  covenants  thenceforward  as  covenants 
by  and  with  llay. 

The  deed  might  as  well  be  made  to  apply  to  different  pre- 
mises by  an  alteration  made  at  the  same  time,  or  the  land- 
lord might  have  been  changed  as  well  as  the  tenant. 

It  was  sworn  by  May  that  he  did  not  seal  the  deed,  but 
merely  allowed  verbally  his  mark  to  be  put  to  it,  as  that  of 
an  executing  party ; Tinney’s  seal,  which  had  been  affixed 
three  years  before,  being  left  as  it  was. 

Appeal  dismissed  with  costs. 
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Merritt  et  al.  y.  Maxwell  et  al. 

Promissory  Note — Pleading — Corporation. 

Assumpsit  upon  a promissory  note,  alleged  to  have  been  made  by  the  Wolf 
Island  It.  W.  and  Canal  Company,  payable  to  defendants,  and  endorsed 
by  them  to  the  plaintiffs.  Plea , that  the  writing  sued  on  is  an  instrument 
under  the  seal  of  the  company,  and  not  a promissory  note,  or  negotiable 
as  such.  Held,  on  demurrer,  plea  good.  Held  also,  declaration  good,  as 
the  court  could  not  assume  that  this  company  were  not  authorized  to 
make  notes. 

Assumpsit,  on  a promissory  note  for  £400,  alleged  to 
have  been  made  by  The  Wolf  Island  Kailway  and  Canal 
Company,  on  the  27th  of  December,  1854,  payable  to  the 
defendants  or  order,  four  months  after  date,  and  endorsed 
by  the  defendants  to  plaintiffs. 

Plea , that  the  writing  purporting  to  be  a promissory  note, 
in  the  declaration  mentioned,  is  an  instrument  under  the 
seal  of  the  said  company,  and  not  a promissory  note  under 
the  statute  in  that  behalf,  and  is  not  negotiable  as  a promis- 
sory note:  Verification. 

Demurrer : Joinder  in  demurrer,  and  notice  of  exceptions 
to  the  declaration.  The  grounds  of  dembrrer,  and  excep- 
tions taken,  sufficiently  appear  in  the  judgment. 

PhiU/potts  for  the  demurrer,  cited  Halford  v.  Cameron’s 
Coalbrook,  &c.  Company,  15  Jur.  335;  Clark  v.  Farmer’s 
Manufacturing  Co.,  15  Wend.  256. 

Hamilton , contra,  cited  West  v.  Brown,  3 U.  C.  K.  290 ; 
Gwinnel  y.  Herbert,  5 A.  & E.  436;  Plimley  v.  Westley, 
2 Bing.  K C.  219. 

Kobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

An  exception  has  been  taken  to  the  declaration,  on  the 
ground  that  it  states  the  plaintiffs  to  be  a corporate  body ; 
and  that  we  must  judicially  notice,  that  being  such,  they 
could  not  legally  make  a promissory  note. 

We  do  not  think  we  are  at  liberty  to  take  this  objection 
as  conclusive  against  the  plaintiffs’  right  to  recover,  because 
the  power  of  any  particular  corporation  to  bind  itself  by  a 
bill  or  note,  in  transactions  not'  foreign  to  their  charters, 
may  in  some  cases  be  recognized,  where  no  such  authority 
has  been  expressly  conferred ; and  we  cannot  assume  that 
this  cannot  possibly  be  one  of  these  cases. 
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The  plea  is  demurred  to ; and  one  of  the  exceptions  taken 
to  it  is,  that  it  amounts  to  an  argumentative  denial  that  the 
Wolf  Island  Railway  and  Canal  Company  made  the  promis- 
sory note  declared  on.  If  this  had  been  an  action  of  assump- 
sit against  the  company  as  makers  of  a promissory  note,  and 
such  a plea  as  this  had  been  pleaded  by  the  company,  we 
think  it  would  have  been  a good  exception  to  it,  thtt  it  was 
an  argumentative  plea  of  non  fecit;  but  we  cannot  treat  this 
plea  of  the  defendants,  who  are  charged  as  endorsers,  as 
having  been  pleaded  for  the  purpose  of  denying  the  making 
by  the  company  of  the  instrument  sued  on,  because  non  fecit, 
as  applied  to  the  making  of  the  note,  is  not  a defence  that 
can  be  set  up  by  the  endorser ; and  we  should  not  therefore 
take  this  as  intended  to  be  pleaded  with  that  view.  It  is 
what  it  professes  to  be;  not  a denial  of  the  signature  of  the 
maker,  nor  of  the  genuineness  of  the  defendants’  endorse- 
ment, but  an  assertion  that  the  instrument  sued  on,  made 
by  the  company  and  endorsed  by  the  defendants,  is  such  an 
instrument  as  does  not  come  within  the  custom  of  merchants 
and  the  statute  which  makes  notes  and  bills  negotiable, 
being  a sealed  instrument,  and  consequently  that  no  action 
can  lie  upon  it  by  the  plaintiffs  as  endorsees,  and  against 
the  defendants  as  endorsers. 

We  are  of  opinion  that  the  plea  is  sufficient  for  the  pur- 
pose intended ; and  especially  as  any  objections  to  its  being 
argumentative  could  only  be  taken  on  special  demurrer, 
upon  the  exception  being  properly  assigned. 

But  the  plaintiff’s  objection  is  not  the  true  one,  for  the 
plea  does  not  deny  argumentatively,  or  in  any  manner,  the 
making  of  the  promissory  note  declared  on,  which  in  the 
mouth  of  the  endorsers  would  not  be  a plea  that  they  could 
plead.  They  set  up  that  the  instrument  was  of  that  nature 
that  it  could  not  be  transferred  by  endorsement,  not  being 
negotiable  ; and  consequently  that  no  action  could  lie 
against  them  upon  it. 

Judgment  for  defendants  on  demurrer. 
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Gillespie  v.  Wright  et  al. 

Held,  that  in  the  notice  of  action  set  out  below  the  residence  of  plaintiff ’& 
attorney  was  sufficiently  stated,  and  the  cause  of  action  sufficiently 
defined. 

Appeal  from  the  County  Court  of  Hastings. 

At  the  trial,  service  of  the  following  notice  of  action  was 
admitted ; 

“ To  Lefnder  Wright,  Bailiff  of  the  First  Division  Court  in  and  for  the 
County  of  Hastings. 

“ Sir, — I do  hereby,  as  the  attorney  of  and  for  Henry 
George  Gillespie,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  give  you  notice  that  the  said 
Henry  George  Gillespie  will,  at  or  soon  after  the  expiration 
of  one  calendar  month  from  the  time  of  your  being  served 
with  this  notice,  cause  a writ  of  summons  to  be  sued  out 
of  Her  Majesty’s  County  Court  in  and  for  the  County  of 
Hastings,  at  Belleville,  against  you,  at  the  suit  of  him  the  said 
Henry  George  Gillespie,  and  proceed  thereon  according  to 
law : for  that  you,  the  said  Leander  Wright,  on  the  twenty- 
third  day  of  May  last,  in  the  town  of  Belleville,  in  the  said 
County  of  Hastings,  seized  and  took  away  divers  goods  and 
chattels  of  the  said  Henry  George  Gillespie,  of  great  value, 
to  wit,  of  the  value  of  fifty  pounds,  and  converted  and  dis- 
posed thereof  to  your  own  use,  and  other  wrongs  to  the  said 
Henry  George  Gillespie  did,  to  his  great  damage  of  fifty 
pounds,  and  against  the  peace  of  our  lady  the  Queen. 

“ Yours,  &c., 

“John  O’Hare, 

“ Attorney  for  said  Henry  Oeorge  Gillespie . 
“ Dated  this  2nd  of  June,  1855.” 

It  was  objected  to  this  notice : 1st.  That  the  person  sign- 
ing it  should  have  given  his  place  of  residence,  occupation 
and  place  of  business.  2nd.  That  it  should  be  stated  what 
description  of  writ  is  to  issue  and  what  action  is  to  be 
brought.  These  objections  were  overruled,  leave  being  re- 
served to  move  to  enter  a nonsuit  upon  them ; and  a verdict 
was  rendered  for  the  plaintiff. 

A rule  was  obtained  in  pursuance  of  the  leave  reserved, 
which  after  argument  was  discharged,  and  from  this  decision 
the  defendant  appealed. 

WaTbridge,  for  the  appellant,  cited  Byrnes  v.  Wild,  6 U. 
C.  R.  498;  Bates  v.  Walsh,  7 U.  C.  R.  104;  Wadsworth  v. 
Mewburn,  T,  T.,  5 Yic. ; 14  & 15  Yic.  ch.  54  seer  2. 
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CP  Hare,  contra,  cited  Jones  v.  Nichols,  13  M.  & W.  361 ; 
Jacklin  v.  Fytche,  14  M.  & W.  380;  Outwater  v.  Dafoe, 
6 C.  C.  R.  256. 

The  court  held  that  the  two  objections  were  rightly  over- 
ruled : that  the  residence  of  the  plaintiff ’s  attorney  was  suffi- 
ciently stated  and  the  cause  of  action  sufficiently  defined. 


Perrin  et  al.  y.  Conley. 

In  replevin  it  is  not  necessary  to  state  in  the  declaration  where  the  goods 
were  taken. 

Replevin.— The  defendant  demurred  to  the  declaration,  on 
the  ground  that  no  place  was  stated  in  which  the  property 
was  taken. 

Galt  for  the  demurrer. 

The  court  gave  judgment,  on  the  argument,  that  the 
statute  (14  & 15  Vie.  eh.  64,  sec.  8)  did  not  require  such 
statement^  but  if  it  was  material  from  the  nature  of  the 
defence,  it  might  be  pleaded  and  traversed. 
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Covenants  for  seisin  and  right  to  convey — Action  on — Pleading — Mortgage  to 
secure  purchase  money. 

Held  (affirming  Huyck  v.  McDonald,  3 0.  S.  292),  that  where  a purchaser 
mortgages  the  land  purchased  to  his  vendor  in  fee,  he  can  maintain  no 
action  on  the  covenants  for  title  in  his  deed  while  the  mortgage  is  out- 
standing. 

Action  on  covenants  for  seisin  and  right  to  convey,  contained  in  a conveyance 
of  certain  lands  by  defendants  to  plaintiff,  a mortgage  to  0.  being  specially 
excepted.  Breach , that  defendants  were  not  seised,  with  the  exception 
of  said  mortgage,  and  had  not  good  right  to  convey  ; but  that  one  G.  H. 
was  seised  of  a portion  of  said  lands,  and  one  J . B.  and  T.  B.  of  another. 

Pleas — 2.  That  said  mortgage  was  a mortgage  in  fee,  and  that  by  the  inden- 
ture declared  on  defendants  covenanted  for  seisin,  except  said  mortgage, 
which  is  still  unpaid.  3.  Same  defence,  applied  to  the  covenant  for  right 
to  convey.  4.  That  defendants  were  seised,  in  accordance  with  their  cove- 
nants. 5.  That  they  had  good  right  to  convey,  as  covenanted  for.  6. 
That  before  the  execution  of  the  indenture  declared  on,  defendants  agreed 
with  the  plaintiff  for  the  sale  of  said  lands  to  him  at  a specified  sum,  of 
which  part  was  to  be  paid  down  and  the  residue  secured  by  mortgage, 
and  that  the  plaintiff  then  mortgaged  the  same  lands  in  fee  to  the  defend- 
ants, to  secure  such  residue,  which  is  still  unpaid.  7.  That  said  G.  H. 
was  not  seised  as  alleged.  That  said  J.  B.  and  T.  B.  were  not,  nor  was 
either  of  them,  seised. 

Held , on  demurrer — 2nd,  3rd,  4th,  5th,  7th  and  8th  pleas  bad ; 6th  plea 
good. 

Covenant.  Declaration,  that  by  indenture  dated  the  26th 
of  May,  1853,  defendants  conveyed  to  the  plaintiff’  in  fee 
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certain  lands,  and  thereby  covenanted  that  defendants,  or  one 
of  them,  at  the  time  of  executing  said  indenture,  were,  or  was 
seised  in  fee,  &c.,  of  said  lands  without  any  limitation, 
incumbrance,  &c.,  except  a certain  indenture  of  mortgage 
dated  the  7th  of  April,  1853,  executed  by  defendants  to  one 
George  Crookshank,  for  securing  a sum  of  money  therein 
mentioned ; and  also  that  defendants,  or  one  of  them,  had 
good  right,  &c.,  to  convey  said  lands  to  the  plaintiff,  in  man- 
ner aforesaid.  Breach , that  defendants  at  the  execution  of 

said  indenture  were  not,  nor  was  either  of  them,  rightfully 
seised  in  fee  simple,  &c.,  free  from  incumbrances  except  said 
mortgage;  nor  had  they,  or  either  of  them,  good  right  to 
convey,  &e.,  to  the  plaintiff;  but  on  the  contrary  thereof,  at 
the  execution  of  said  indenture,  one  George  Houghton  wa& 
seised  in  fee  of  a portion  of  said  lands,  and  one  John  Bell 
and  Thomas  Bell  were  seised  in  fee  of  another  portion. 

Pleas — 1.  After  setting  out  the  indenture, non  est  factum . 

2.  That  by  the  indenture  of  mortgage  mentioned  in  the 
declaration,  defendants  conveyed  to  said  Crookshank  in  fee 
the  lands  purported  to  be  conveyed  to  the  plaintiff  by  the 
indenture  declared  on,  and  that  by  said  last  mentioned  in- 
denture defendants  covenanted  with  the  plaintiff,  that  they 
were,  or  that  one  of  them  was,  seised  in  fee,  without  incum- 
brance, except  said  mortgage  given  to  secure  a certain  sum 
of  money,  which  said  money  is  still  unpaid. 

3.  Same  as  the  second  plea,  but  applying  the  defence  to 
the  covenant  for  right  to  convey. 

4.  That  by  the  indenture  declared  on,  said  defendant 
Strachan,  so  far  only  as  regarded  one  undivided  moiety  of 
the  lands,  and  the  acts  of  the  said  Strachan  and  those  claim- 
ing under  him,  and  said  defendant  Fitzgerald,  so  far  only  as 
concerned  the  other  moiety,  and  his  own  acts,  and  the  acts 
of  those  claiming  under  him,  did  for  themselves  respectively 
and  their  respective  heirs,  &c.,  covenant  with  the  plaintiff 
that  they  were,  or  that  one  of  them  was,  seised  in  fee  without 
incumbrance,  &c.,  except  said  mortgage.  Averment , that 
defendants  were  seised  in  accordance  with  their  covenants. 

5.  Same  as  the  fourth,  but  setting  out  only  the  covenant 
for  right  to  convey,  and  averring  such  right  in  defendants* 
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6.  That  before  the  execution  of  the  indenture  declared  on, 
to  wit,  on,  &c.,  defendants  agreed  with  the  plaintiff  for  the 
sale  to  him  of  the  lands  therein  specified,  for  the  sum  of 
£698,  and  it  was  then  agreed  that  £69  16s.  Od.,  should  be 
paid  down,  and  the  residue  secured  to  the  defendants  by  a 
mortgage  of  the  said  lands : that  after  the  execution  of  said 
indenture  declared  on,  by  a certain  indenture  of  mortgage, 
executed  by  the  plaintiff,  dated  the  26th  of  May,  1853, 
(making  profert)  for  the  purpose  of  securing  such  residue, 
the  plaintiff  did  grant,  &c.,  unto  defendants,  their  heirs 
and  assigns,  the  said  lands  conveyed  by  the  indenture  de- 
clared on ; and  that  the  sum  secured  by  said  mortgage  is 
still  unpaid. 

7.  That  said  George  Houghton  was  not  seised  in  fee  of 
any  portion  of  said  lands,  as  in  the  declaration  alleged. 

8.  That  said  John  Bell  and  Thomas  Bell  were  not,  nor 
was  either  of  them,  seised  in  fee  of  any  portion  of  said  lands, 
as  alleged. 

Demurrer:  To  the  second  plea — that  it  neither  denies 
nor  confesses  and  avoids  the  breach  of  covenant  set  forth  in 
the  declaration,  and  is  a mere  repetition  of  said  covenant, 
but  contains  no  answer  to  the  cause  of  action  stated. 

To  the  third  plea — on  the  same  grounds. 

To  the  fourth  plea — that  it  is  uncertain  whether  defend- 
ants intend  to  allege  that  the  covenant  contained  in  the 
indenture  declared  on  is  different  from  that  set  forth  in  the 
declaration,  and  if  it  be  different  the  plea  should  have  been 
non  est factum:  that  said  plea  is  an  informal  plea  of  nonest 
factum : that  the  title  of  defendants,  as  alleged  in  it,  is  as 
general  as  the  covenant  set  out  in  the  declaration : that  it 
does  not  allege  what  defendants’  title  is,  nor  how  derived, 
nor  in  which  of  them  it  was : that  although  not  framed  in 
denial  of  the  breach,  as  stated,  it  still  concludes  to  the 
country ; and  that  it  is  an  informal  denial  of  the  title 
alleged  by  the  declaration  to  have  been  in  said  George 
Houghton  and  J ohn  and  Thomas  Bell. 

To  the  fifth  plea — for  the  same  causes. 

To  the  sixth  plea — that  it  affords  no  answer  to  the  breach 
complained  of,  and  neither  takes  nor  offers  any  single,  cer- 
tain and  material  issue. 
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To  the  seventh  plea — that  is  not  pleaded  in  denial  or  con- 
fession and  avoidance  of  all  the  material  matters  in  the 
declaration  stated,  or  of  the  breach  complained  of:  that 
though  it  alleges  that  Houghton  was  not  seised  in  fee,  yet  it 
does  not  allege  that  he  was  not  seised  or  possessed  of  some 
other  interest  in  some  part  of  said  lands  : nor  does  it  deny 
the  seisin  alleged  by  the  declaration  to  have  been  in  John 
and  Thomas  Bell : also,  that  although  it  concludes  to  the 
country,  it  does  not  profess  to  answer  the  whole  breach  com- 
plained of. 

To  the  eighth  plea — on  the  same  grounds,  but  alleging 
the  want  of  any  denial  of  Houghton’s  seisin. 

Joinder  in  demurrer — Exceptions  were  taken  to  the 
declaration,  but  were  not  duly  delivered,  and  therefore  not 
argued. 

Me  Michael  for  the  demurrer — A.  D.  McLean , contra. 

The  authorities  cited  are  referred  to  in  the  judgments. 

Draper,  J. — The  plaintiff  demurs  to  the  defendants’  2nd, 
3rd,  4th,  5th,  6th,  7th,  and  8th  pleas.  In  the  first  plea 
{non  est factum),  the  deed  containing  the  covenants  for  breach 
of  which  this  action  is  brought  is  set  out  on  oyer.  These 
covenants  are,  that  the  defendants,  or  one  of  them,  is  right- 
fully and  lawfully  seised  of  a good,  sure,  &c.,  estate  of  in- 
heritance in  fee  simple  in  the  premises  conveyed  to  the  plain- 
tiff, without  any  reservation,  &c.,  to  charge,  &c.,  the  same, 
except  a mortgage  in  fee,  dated  the  7th  of  April,  1850,  to  the 
Honourable  George  Crookshank ; and  2ndly,  that  defendants 
had,  or  one  of  them  had,  right  and  power,  &c.,  to  convey  the 
premises  in  fee  to  the  plaintiff,  free  and  clear,  &c.,  of  ail  in- 
cumbrances, &c.,  except  the  mortgage  to  Mr.  Crookshank. 
The  breach  assigned  to  each  covenant  states  that  one  George 
Houghton  (since  deceased),  and  his  heirs,  was  ,and  were  seised 
in  fee  of  part  of  the  said  premises,  and  that  John  Bell  and 
Thomas  Bell  were  seised  in  fee  of  the  other  part  thereof.  The 
second  plea  is  pleaded  to  the  breach  of  the  first  covenant,  and 
the  third  plea  to  the  breach  of  the  second  covenant,  and  the 
statements  in  the  pleas  amount  to  no  more  than  this,  that 
before  they  entered  into  these  covenants  they  had  mortgaged 
the  premises  to  Mr.  Crooksfiank  in  fee,  and  that  the  money 
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secured  by  that  mortgage  is  still  unpaid.  Tlie  declaration 
not  only  does  not  complain  of  the  mortgage  to  Mr.  Crook- 
shank  as  a breach  of  the  covenant,  but,  besides  stating  the 
exception  of  that  mortgage,  it  assigns  in  the  breach  title  in 
other  parties,  as  establishing  that  defendants  had  broken 
their  covenant.  It  was  stated  in  argument  that  the  object  of 
these  pleas  was  to  raise  the  same  question  as  that  which  was 
decided  in  Huyck  v.  McDonald  (3  O.  S.  292).  That  case 
decided,  that  if  a purchaser  immediately  reconveys  to  his 
vendor,  by  way  of  mortgage,  to  secure  the  purchase  money, 
the  lands  purchased  from  such  vendor,  he  cannot  sustain  an 
action  against  his  vendor  for  breach  of  the  covenant  for  title 
while  the  mortgage  given  by  himself  is  an  existing  security; 
for  his  right  of  action  is  founded  on  a covenant  which  runs 
with  the  land ; and  when  he  reconveys  to  his  vendor,  the 
covenant  and  the  right  of  action  on  it  pass  with  the  land, 
although  it  be  a covenant  broken  as  soon  as  entered  into,  no 
actual  damage  having  been  sustained  by  the  purchaser.  But 
this  action  is  brought  upon  covenants  not  entered  into  when 
the  defendants  made  the  mortgage  to  Mr.  Crookshank,  and 
therefore  could  not  pass  to  him,  and  these  pleas  therefore 
disclose  no  answer  to  the  declaration,  for  they  admit  the 
breach,  but  shew  no  reason  why  the  plaintiff  should  not 
recover  for  it. 

The  4th  and  5th  pleas  differ  from  each  other  only  in  the 
same  manner  as  the  2nd  and  3rd ; that  is,  as  each  applying 
to  only  one  of  the  covenants  stated.  Each  of  them  sets  out 
one  of  the  covenants,  and  then,  as  an  answer  to  the  breach, 
avers  the  affirmative  of  that  which  is  contained  in  the  cove- 
nant and  denied  in  the  breach.  They  are  objected  to  because 
each  amounts  to  an  informal  plea  of  non  est  factum.  But 
the  objection,  in  my  opinion,  fails.  For  the  deed  being  set 
out  on  oyer  is  incorporated  with  the  declaration,  and  then 
non  est  factum  will  not  raise  the  question  whether  the  state- 
ment of  the  deed  appearing  on  the  face  of  the  declaration 
corresponds  with  the  deed  as  shewn  on  oyer,  or  whether 
the  plaintiff  in  declaring  has  put  an  erroneous  legal  con- 
struction on  the  deed  as  it  appears.  To  do  this,  the  defend- 
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ants,  after  oyer,  must  have  demurred.  But  I think  both 
pleas  bad,  as  informally  traversing  the  title  alleged  in  the 
breach  to  be  in  the  heirs  of  George  Houghton  and  of  John 
and  Thomas  Bell,  which  is  no  otherwise  answered  than  by 
the  defendants  pleading  performance  in  the  exact  words  of 
the  covenant. 

The  6th  plea  sets  out  an  agreement,  made  between  plain- 
tiff and  defendants  before  the  making  of  the  deed  declared 
on,  that  the  plaintiff  should  purchase  the  premises  contained 
in  that  deed,  and  pay  a part  of  the  purchase  money  down, 
and  secure  the  residue  by  mortgaging  the  same  premises  to 
defendants;  and  avers  that  after  the  making  of  the  deed 
declared  on,  the  plaintiff,  by  an  indenture  of  the  same  date, 
for  the  purpose  of  securing  the  balance  of  the  purchase 
money,  conveyed  the  same  premises  to  the  defendants  in  fee. 
This  plea  appears  to  me  to  bring  the  case  within  the  prin- 
ciple of  Huyck  v.  McDonald,  by  which  decision  of  this  court 
I consider  myself  bound.  Admitting  the  breach  to  be  true, 
which  this  plea  does  not  deny,  and  that  the  covenant  was 
broken  eo  instante  that  it  was  entered  into,  yet  no  actual 
damage  was  sustained  by  the  plaintiff  before  he  assigned  the 
land,  and  the  covenants  passed  with  it  to  the  defendants. 
This  plea  therefore  appears  to  me  to  be  good.  The  case  of 
Thornton  v.  Court  (before  the  Lords  Justices  in  Appeal  in 
Chancery,  17  Jur.  151 ; 22  L.  J.  Ch.  361 ; 3 Deg.  MacN. 
& G.  293),  sustains  this  conclusion. 

The  7 th  and  8th  pleas  are  clearly  bad.  Each  is  pleaded 
to  the  whole  declaration,  and  each  of  them  contains  only  an 
answer  to  a part.  The  one  traverses  the  allegation  of  the 
seisin  alleged  in  the  heirs  of  George  Houghton,  the  other 
that  alleged  in  John  and  Thomas  Bell.  But  if  either  plea 
were  found  for  defendants,  it  would  leave  part  of  the  breach 
unanswered,  and  each  plea  is  pleaded  to  the  whole. 

The  exceptions  to  the  declaration  do  not  appear  to  have 
been  properly  delivered,  and  were  not  argued.  The  result 
is,  that  in  my  opinion  the  defendants  are  entitled  to  judg- 
ment on  the  demurrer  to  the  6th  plea,  and  the  plaintiff  to 
judgment  on  the  other  demurrers. 
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Burns,  J. — I do  not  think  there  is  anything  in  the  objec- 
tions taken  to  the  declaration.  If  there  be  any  difference 
between  the  deed  as  set  out  upon  oyer  in  the  defendants’ 
plea  and  the  deed  stated  in  the  declaration,  that  is  matter  of 
defence  upon  the  plea  of  non  est  factum.  The  declaration 
does  not  disclose  the  nature  of  the  mortgage  executed  to 
Crookshank,  whether  it  be  in  fee  or  not,  and  merely  states 
that  it  is  an  incumbrance  upon  the  premises  which  was  to 
be  saved  from  the  operation  of  the  defendants’  covenant  for 
title.  The  breach  of  covenant  specifically  complained  of  in 
respect  of  the  title  which  the  defendants  purported  to  con- 
vey, is  that  one  Houghton  and  his  heirs  stand  seised  of  a 
portion  of  the  premises  intended  to  be  conveyed,  and  that 
Bell  stands  seised  of  another  portion,  both  being  so  before 
the  defendants  purported  to  convey  to  the  plaintiff.  This 
being  so,  if  true,  then  the  breach  of  covenant  was  committed 
at  the  moment  of  execution  of  the  deed. 

With  regard  to  the  pleas,  the  2nd  and  3rd  stand  upon  the 
same  grounds.  These  pleas  set  up  in  bar  of  the  action  that 
the  defendants,  previous  to  conveying  to  the  plaintiff,  mort- 
gaged the  premises  in  fee  to  Crookshank,  and  that  the  mort- 
gage is  still  due.  The  plaintiff  does  not  complain  that  this 
outstanding  mortgage  is  any  detriment  to  him,  but  he  com- 
plains that  other  people,  strangers,  had  a paramount  title  to 
that  of  the  defendants.  These  pleas  set  up  the  defendants’ 
acts  to  destroy  their  own  title,  and  the  effect  of  their  own 
covenant  to  the  plaintiff.  Lord  Mansfield  says,  in  Goodtitle 
v.  Bailey  (Cowp.  600): — “If  a man  has  made  a solemn  deed 
covenanting  that  another  shall  enjoy  the  premises,  and  like- 
wise for  further  assurance,  it  shall  never  lie  in  his  mouth  to 
dispute  the  title  of  the  party  to  whom  he  has  so  undertaken.” 
Numerous  cases  shew  that  the  effect  of  a conveyance  and 
covenant  is  to  estop  the  party  executing  against  denying  to 
it  the  legal  effect  he  intended  it  should  have  as  against  him- 
self at  the  time. — Doe  Boberts  v.  Boberts  (2  B.  & Al.  367.) 
In  Parker  v.  Manning  (7  T.  B.  537),  and  Taylor  v.  Need- 
ham (2  Taunt.  278),  it  was  held  that  a person  accepting 
under  a lease  could  not  say,  as  respects  his  lessor,  nil  habuit 
in  tenementis.  IIow  much  stronger  then  must  that  rule  be 
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when  applied  to  one  denying  that  he  had  the  interest  which 
his  own  covenant  says  he  had.  The  plaintiff  is  entitled  t° 
judgment  on  these  pleas. 

The  4th  and  5th  pleas  are  similar.  These  pleas  are  objec- 
tionable on  several  of  the  grounds  taken,  and  among  others — 
1st,  That  in  fact,  if  there  be  a variance  between  the  deed 
intended  to  be  relied  on  and  the  declaration,  then  they  do 
amount  to  non  est  factum ; 2nd,  Stating  the  deed  to  be  of  a 
different  import  from  that  set  out  in  the  declaration,  the 
pleas  should  have  concluded  with  a verification  ; and  3rdly, 
it  is  not  denied  in  either  plea,  what  is  asserted  in  the  declara- 
tion, and  nothing  appears  to  be  confessed  which  the  matters 
alleged  avoid,  and  they  amount  to  an  argumentative  state- 
ment that  the  deed  stated  in  the  declaration  is  of  the  import 
stated  in  these  pleas. — See  Beckett  v.  Bradley  (7  M.  & Gr. 
994). 

The  5th  plea  sets  up  as  an  estoped  to  the  plaintiff’s  action? 
that  the  plaintiff  executed  a mortgage  in  fee  to  the  defend- 
ants at  the  same  time  that  they  conveyed  to  him.  There 
must  have  been  an  instant  of  time,  however,  existing  when 
the  defendants’  covenant  was  broken.  The  question  is, 
whether  a mortgagor  can  maintain  an  action  against  his 
mortgagee,  who  conveyed  to  him  in  the  first  instance,  and 
when  the  mortgage  is  in  fee,  for  defect  in  the  title,  so  long 
as  the  mortgage  be  subsisting. 

I do  not  find  any  English  authority  which  decides  this  point 
expressly;  but  it  appears  some  of  the  courts  in  the  United 
States  have  had  the  question  before  them,  and  have  held  that 
the  mortgagor  can,  notwithstanding  the  mortgage  to  his  ven- 
dor, maintain  the  action ; and  it  is  so  held  on  the  ground 
that  the  law  of  estoppel  is  inapplicable  to  such  a case  (a). 
The  reason  of  this  decision,  I apprehend,  depends  upon 
another  distinction,  which  exists  between  the  courts  in  Eng- 
land and  those  of  the  United  States,  as  to  the  covenant  for 
seisin  running  with  the  land.  Kingdon  v.  Nottle  (4  M.  & S. 
53),  Jones  v.  King  (4  M.  & S.  188),  decide,  that  although 
the  covenant  be  broken  as  soon  as  executed,  yet  it  is  a con- 
tinuing breach,  and  the  covenant  is  rather  to  be  looked  at  as 


(a)  See  Rawle  on  Covenants  for  Title,  2nd  Ed.  454-6. 
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one  of  indemnity,  than  one  in  presenti  / whereas  the  Ameri- 
can courts  hold,  that  if  the  covenant  for  seisin  be  broken  at 
the  instant  of  its  creation,  it  is  thereby  turned  into  a mere 
right  of  action,  incapable  of  assignment,  and  consequently  of 
being  exercised  by  any  hut  the  covenantee  or  his  personal 
representatives.  In  the  case  before  us,  the  question  is, 
whether  the  covenants  for  title  contained  in  the  conveyance 
which  the  defendants  executed  to  the  plaintiff  were  trans- 
ferred again  as  covenants  running  with  the  land,  by  force  of 
the  mortgage  set  forth  in  the  plea.  I think  the  case  of 
Williams  v.  Bosanquet  (1  B.  & Bing.  238)  must  be  held  to 
decide  this  point.  A mortgagee  of  a term  for  years  was 
held  liable  to  the  original  lessor  for  rent  on  the  covenant  for 
payment,  as  one  running  with  the  land ; and  the  court  held 
the  mortgagee  so  liable,  notwithstanding  that  he  had  never 
entered.  Dallas , C.  J.,  in  giving  the  judgment  of  the  court, 
says  (page  262),  “ The  assignment  of  a Jease  for  the  whole 
term,  whether  absolute  or  subject  to  a proviso  for  re-assign- 
ment in  a certain  event,  is,  as  far  as  concerns  the  interest  to 
be  transferred,  precisely  the  same  ; and  the  assignment,  as 
in  the  present  case,  is  of  all  the  right,  title  and  interest,  of 
the  assignor  in  the  lease  assigned.  So  completely  does  the 
interest  pass  from  the  one  and  vest  in  the  other,  that  there 
is  a covenant  to  re-assign  when  the  money  shall  be  repaid. 
The  whole  interest  is  therefore  assigned,  and  the  whole  is  to 
be  re-assigned.  It  vests  then  absolutely,  till  such  re-assign- 
ment, in  the  party  who  is  to  re-assign.”  The  effect  of 
re-conveying  the  estate  to  the  defendants  by  way  of  mort- 
gage is  to  suspend  the  right  of  the  plaintiff*  to  enforce  the 
covenants,  until  he  either  pays  the  money  and  obtains  the 
statutory  certificate,  which  will  operate  as  a re-conveyance, 
or  has  a re-conveyance  from  the  mortgagees.  That  there 
may  have  been  an  instant- of  time  between  the  execution  of 
the  two  instruments  in  which  the  plaintiff  had  a right  of 
action,  can  make  no  difference.  The  covenant  being  con- 
sidered one  that  notwithstanding  its  being  broken  may  be 
transferred,  and  give  a right  of  action  to  the  assignee,  as 
being  a continuing  breach,  it  must  follow  that  there  cannot 
upon  this  exist  a right  both  in  the  assignor  and  assignee  to 
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maintain  an  action.  The  breach  being  continuing,  the 
damages  for  the  interest  in  the  land  being  entire  and  not 
divisible,  the  assignee  must  take  the  whole  interest.  I think 
the  6th  plea  is  an  answer  to  the  action,  and  that  so  long  as 
the  defendants  remain  the  assignees  of  the  legal  interest  in 
the  land,  which  carries  with  it  the  covenants  running  with 
the  land,  it  operates  as  a suspension  of  the  plaintiff’s  right  to 
enforce  the  covenants  for  title.  On  the  subject  of  suspension 
of  right,  I refer  to  Cage  v.  Acton  (1  Ld.  Raym.  515);  Mil- 
bourn  v.  Ewart  (5  T.  R.  381) ; Platt  on  Covenants,  598. 

The  7th  and  8th  pleas  are  defective  in  this  point;  namely, 
that  they  each  profess  to  answer  the  whole  count,  and  yet 
only  answer  a part  of  it.  For  this  reason,  judgment  should 
be  for  the  plaintiff. 

Judgment  for  defendant  on  demurrer 
to  the  sixth  plea,  and  for  plaintiff 
on  demurrer  to  the  others  {a). 


Charteris  et  al.,  Executors  of  Witherspoon,  v.  Miller. 

Recovery  by  executor — Receipt  by  his  attorney — Action  against  attorney  by  exe- 
cutor of  his  client — Setting  up  right  of  client's  testator. 

One  W.,  suing  in  his  individual  capacity,  obtained  a judgment  against  M., 
and  the  defendant,  his  attorney,  after  W.’s  death,  received  the  money. 
W.  was  the  administrator  of  A.,  and  this  judgment  was  for  rent  of  A.’s 
land,  which  W.,  as  administrator,  had  assumed,  and  was  in  the  habit 
of  collecting.  W.’s  executors  having  sued  defendant  for  the  money 
so  received,  persons  interested  in  A.’s  estate  notified  him  not  to  pay  ; but, 
Held,  that  having  received  the  money  as  W.’s  attorney,  he  could  not  resist 
payment  to  his  executors. 

Assumpsit  to  recover  £101  5s.  and  the  interest,  as  money 
had  and  received  by  the  defendant  for  the  use  of  George 
Witherspoon,  deceased. 

Plea j,  Hon-assumpsit. 

At  the  trial  at  Hamilton,  before  Richards , J.,  a verdict 
was  found  for  the  plaintiffs  for  £134  12s.  8d.  damages,  sub- 
ject to  the  opinion  of  the  court  upon  the  following 


(a)  This  judgment  was  given  on  the  first  day  of  the  term  ; the  Chief  Jus- 
tice having  been  absent  last  term,  during  the  argument,  gave  no  judgment. 
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CASE: 

“ It  is  agreed  between  the  parties  that  the  judgment  of 
George  Witherspoon  against  James  Mitchell,  put  in  at  the 
said  trial,  is  admitted,  and  the  execution  issued  thereon. 
The  receipt  of  the  money  by  the  defendant  under  his  retainer 
from  George  Witherspoon  subsequent  to  his  death,  is  also 
admitted : 

“ That  the  said  George  Witherspoon  was  administrator 
of  one  Dr.  Willison ; and  the  original  indebtedness  of  Dr. 
Mitchell,  the  defendant  in  the  judgment  of  Witherspoon  v. 
Mitchell,  was  for  rent  of  certain  real  estate  of  Dr.  Willison’s 
estate,  which  George  Witherspoon  assumed,  as  administrator 
as  aforesaid,  and  was  in  the  habit  of  collecting : 

“ That  parties  interested  in  Willison’s  estate  object  to  the 
defendant  paying  the  amount  to  the  plaintiffs. 

“ The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiffs,  as  executors  of  George  Witherspoon,  deceased,  are 
entitled  to  recover  of  the  defendant  in  this  cause ; and  if  the 
Court  shall  be  of  opinion  that  the  said  plaintiffs  are  so  en- 
titled to  recover,  then  the  verdict  is  to  be  entered  for  the 
plaintiffs  as  aforesaid ; but  if  the  Court  shall  be  of  a contrary 
opinion,  then  a nonsuit  is  to  be  entered  for  the  defendant.” 

Duck , for  the  plaintiff,  cited  Williams  on  Executors,  408-9; 
Wentw.  Off.  Ex.,  ch.  7,  p.  197. 

Cameron , Q.  C.,  contra. 

Kobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Notwithstanding  the  judgment  in  Witherspoon  v.  Mitchell 
was  in  a cause  of  action  appearing  on  the  record  to  be  one 
in  favour  of  Witherspoon  in  his  individual  capacity,  yet  if  the 
fact  wefre  that  the  money  when  received  would  be  assets  of  the 
estate  of  Willison,  of  which  Witherspoon  was  executor,  there 
can  be  no  doubt  that  he  might  and  ought  to  have  sued  for  it 
in  his  representative  character,  unless  the  debt  had  been 
secured  by  some  instrument  taken  by  Witherspoon  in  that 
form  that  he  could  properly  sue  for  it  in  his  own  name  and 
in  his  own  right. 

He  chose  to  sue  Mitchell  as  for  a debt  due  to  himself  in 
his  natural  capacity.  It  is  admitted  in  the  case  that  Wither- 
spoon assumed  the  rent , and  was  in  the  habit  of  collecting  it. 
We  cannot  tell,  if  he  assumed  the  rent,  that  he  may  not  have 
paid  it;  in  which  case  he  would  have  a plain  right  to  recover 
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it  of  Mitchell  for  his  own  benefit ; and  as  Mr.  Miller  received 
the  money  as  his  attorney  upon  a judgment  in  his  favour,  we 
are  of  opinion  that  we  cannot  deny  the  right  of  the  executors 
of  Witherspoon  to  recover  it  from  him,  as  Witherspoon  him- 
self might  if  he  were  living  ; ^although  it  seems  that  notice 
has  been  given  by  the  representatives  of  Willison’s  estate  to 
this  defendant  not  to  pay  the  money  over  to  Witherspoon’s 
executors. 

It  is  laid  down  in  Mr.  Story’s  treatise  on  Principal  and 
Agent,  sec.  217,  that  “ an  agent  is  not  ordinarily  permitted  to 
set  up  the  adverse  title  of  a third  person,  to  defeat  the  rights 
of  his  principal,  against  his  own  manifest  obligations  to  him ; 
or  to  dispute  the  title  of  his  principal.”  “ An  exception,  how- 
ever, is  allowed,  where  the  principal  has  obtained  the  goods 
fraudulently,  or  tortiously,  from  such  third  person.”  And  he 
adds,  “ The  same  principle  is  upheld  as  well  in  equity  as  at 
law ; and  therefore,  if  an  agent  receives  money  for  his  prin- 
cipal, he  is  bound  to  pay  it  over  to  him,  and  he  cannot  be 
converted  into  a trustee  for  a third  person,  by  a mere  notice 
of  his  claim.” — Nicholson  v.  Knowles  (5  Madd.  47).  Here 
the  defendant,  as  attorney  of  record  for  Witherspoon,  has 
received  the  proceeds  of  a judgment  obtained  by  Wither- 
spoon in  his  private  capacity ; and  in  the  absence  of  proof 
of  fraud  in  obtaining  such  judgment,  we  do  not  think  that 
the  attorney  can  resist  paying  the  money  to  Witherspoon  or 
his  executors. 

Judgment  for  plaintiffs. 


Brown  v.  Overholt. 

Appeal. 

No  appeal  lies  from  the  decision  of  the  judge  in  Practice  Court  on  an  appli- 
cation to  set  aside  an  award. 

Blevins  moved  to  have  an  appeal  allowed  from  a judg- 
ment of  McLean , J.,  in  the  Practice  Court,  discharging  a 
rule  for  setting  aside  an  award  in  a case  which  was  pending 
in  this  court. 
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Two  actions  were  pending  between  the  parties,  cross 
actions,  which,  with  all  matters  in  difference,  were  submitted 
to  arbitrators,  who  awarded  that  certain  notes  held  by 
defendant  should  be  given  up  to  plaintiff;  and  a sum  of 
money,  £300  and  upwards,  to  be  paid  by  defendant  to  plain- 
tiff ; and  general  releases  to  be  given ; and  they  awarded  that 
that  should  be  a settlement  of  the  two  actions,  and  of  all 
other  matters  in  difference.  Afterwards,  the  defendant 
moved  to  set  aside  the  award — because  it  was  not  final ; did 
not  dispose  of  the  actions;  did  not  distinguish  what  was 
awarded  on  account  of  the  actions,  and  what  for  other  causes; 
did  not  decide  the  issues,  or  state  the  amount  of  costs  of  the 
actions : that  the  award,  as  to  mutual  releases,  and  as  to 
giving  up  the  notes,  was  an  excess  of  authority : that  the 
arbitrators  delegated  their  authority  to  a professional  person  ; 
for  misconduct  and  partiality,  and  because  excessive  dam- 
ages were  awarded — asking  to  remit  the  case  to  the  same 
arbitrators,  according  to  a clause  in  the  submission. 

The  learned  judge  sitting  in  the  Practice  Court,  on  hear- 
ing the  parties,  discharged  the  rule  for  setting  aside  the 
award,  and  an  attachment  was  afterwards  issued  against 
defendant  for  not  performing  the  award,  upon  which  he  was 
committed  to  custody. 

The  defendant’s  counsel  desired  to  appeal  from  this  judg- 
ment of  the  judge  in  the  Practice  Court,  and  brought  in  the 
ordinary  bonds  (in  Chambers),  in  cases  of  appeal,  to  be 
allowed  ; but  the  learned  Chief  Justice  of  this  court,  sitting 
there,  told  him  it  did  not  appear  to  him  that  this  was  matter 
for  appeal,  wherefore  he  declined  to  allow  the  bail;  and 
as  it  was  near  term,  he  told  Mr.  Blevins  he  might,  if  he 
pleased,  mention  the  matter  to  the  court ; and  he  now  moved 
accordingly. 

Cur.  adv.  vult. 

Kobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  statute  12  Yic.  cli.  63,  secs.  38  to  46  inclusive, 
regulates  this  matter. 

By  sec.  40,  an  appeal  shall  lie  from  all  judgments  of  the 
Courts  of  Queen's  Bench  and  Common  Pleas. 

9 (to  11)  14  U.  O.  Q.  B. 
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Sec.  41,  gives  power  to  the  Courts  of  Common  Law  to 
make  rules  for  regulating  appeals,  as  to  the  process,  proceed- 
ings and  costs,  such  rules  not  to  have  the  effect  of  altering 
the  principles  or  rules  of  decision  of  the  court,  or  of  abridg- 
ing or  affecting  the  right  of  any  parties  to  such  remedy  as 
might  have  been  obtained  in  the  former  Court  of  Appeal, 
“ but  may  in  all  respects  extend  the  manner  of  obtaining  such 
remedy,  by  regulating  the  practice  of  the  court,  in  whatever 
way  may  to  them  seem  expedient  for  better  attaining  the 
ends  of  justice.” 

The  rules  made  under  this  authority  have  so  far  extended 
the  remedy  by  appeal,  that  they  admit  of  the  point  of  law 
on  which  the  judgment  of  the  court  in  any  action  has  turned 
being  stated  for  the  opinion  of  the  court  above,  when  from 
the  nature  of  the  pleadings  it  would  not  appear  upon  the 
record ; as,  for  instance,  questions  of  title  in  ejectment,  and 
any  other  legal  question  on  which  the  cause  has  turned,  in 
finally  disposing  of  it — such  questions  as,  if  spread  on  the 
record  by  pleading  or  by  bill  of  exceptions,  might  have 
formed  the  ground  of  a writ  of  error. 

Whether  a court  will  set  aside  an  award  upon  application 
under  the  statute,  is  always  matter  of  discretion.  If  the 
objections  be  alleged  misconduct  of  the  arbitrators,  or  any 
unfair  practice  in  obtaining  the  award,  the  court  to  which 
the  application  is  made  has  clearly  a discretion  to  exercise, 
which  never  has  been  subject  to  appeal.  And  when  the 
objection  taken  is  to  something  on  the  face  of  the  submission 
and  award,  shewing  excess  of  jurisdiction,  uncertainty,  want 
of  finality,  &c.,  then  the  court  may,  in  its  discretion,  decline 
to  interfere  summarily,  because  the  party  complaining  has 
another  remedy,  viz.,  by  contesting  the  validity  of  the  award 
when  sued  upon,  or  opposing  an  attachment  if  moved  for. 

Application  refused. 
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Clarkson  y.  Thomas  Lawson,  John  Lawson  and 
Joseph  Lawson. 

Bill  of  exchange. 

JLSSUMPSIT  on  a bill  of  exchange  drawn  by  one  defendant  on  the  other  two, 
and  accepted.  Fourth  plea,  that  the  bill  was  delivered  by  the  acceptors  to 
Messrs.  H.,  who,  before  it  became  due,  transferred  it  to  one  G.  as  security 
for  the  price  of  certain  flour  to  be  sold  and  delivered  by  him  to  them  : 
that  while  G.  so  held  the  bill  he  refused,  and  has  always  since  refused, 
to  deliver  said  flour,  and  in  consequence  H.  was  entitled  to  receive  back 
the  bill,  and  G.  held  it  without  consideration,  and  as  their  agent ; that 
while  he  so  held  it  the  acceptors  made  their  promissory  note  payable  to 
the  drawer,  or  order,  which  was  duly  endorsed,  and  delivered  by  the 
acceptors  to  Messrs.  H.  in  satisfaction  of  the  bill ; that  H.  afterwards, 
in  fraud  of  defendants,  directed  G.  to  deliver  the  bill  to  the  plaintiff,  and 
that  he  thereupon,  and  without  consideration  from  the  plaintiff,  and  as 
the  agent  of  H.,  delivered  said  bill  to  the  plaintiff,  who  received  it  with- 
out consideration,  and  after  it  was  due. 

The  fifth  plea  was,  that  the  bill  was  endorsed  to  G.  as  the  price  and  value 
of,  and  in  part  payment  for  the  flour  ; that  after  G.  ’s  refusal  to  deliver  he 
held  without  consideration,  and  while  it  was  so  in  his  hands  defendants 
paid  it,  as  alleged  in  the  last  plea  ; that  the  acceptors  were  then  entitled 
to  receive  it  from  G.,  and  that  he  thereafter  held  as  agent  for  them,  and 
that  it  was  overdue  when  it  came  into  the  plaintiff ’s  hands. 

It  appeared  that  G.  had  agreed  in  September  to  sell  the  flour  to  Messrs.  H. 
deliverable  in  November,  and  took  three  notes,  at  thirty,  sixty,  and 
ninety  days,  each  for  one-third  of  the  price  ; when  the  first  came  due  H. 
being  unable  to  pay  sent  G.  this  bill,  that  he  might  receive  and  credit 
the  proceeds  on  the  note,  and  afterwards  paid  him  a sum  in  money,  which 
with  the  bill  would  more  than  satisfy  the  note.  The  bill  was  protested, 
and  the  second  and  third  notes  dishonoured,  and  G.  retained  the  flour. 
His  clerk  had,  however,  without  his  knowledge  or  express  authority, 
accepted  in  writing  a delivery  order  drawn  by  Messrs.  H.  upon  him.  On 
this  order  the  plaintiff  had  advanced  money  to  Messrs.  H.  When  the 
plaintiff  presented  this  order  to  G.  and  claimed  as  assignee,  G.  at  first 
refused  to  recognize  it,  alleging  that  the  clerk  had  no  authority  to  give 
it ; but  they  afterwards  compromised  the  matter,  and  on  receiving  his 
flour  acceptance  G.  transferred  to  the  plaintiff  this  bill,  with  another 
note  which  he  had  received  from  H.  in  the  saifie  manner  for  this  flour. 
This  arrangement  was  made  entirely  between  the  plaintiff  and  G.  with- 
out reference  to  Messrs.  H.  After  the  arrangement,  but  before  he  had 
actually  received  the  bill,  the  plaintiff  heard  that  it  had  been  paid  by 
defendants  to  H.  The  defendants  had  given  their  note  as  alleged  in  the 
plea,  and  paid  it ; but  they  did  so  without  taking  up  the  bill,  or  ascer- 
taining that  it  was  still  held  by  Messrs.  H. ; they  were  satisfied  by  the 
statement  of  one  of  the  Messrs.  H.,  to  whom  they  paid,  that  it  was  in 
G.’s  hands,  and  that  he  would  send  for  and  take  it  up — which  he  never 
did. 

Held, — That  the  plaintiff  must  recover.  That  the  defendants  had  acted 
negligently  in  paying  as  they  did,  and  that  neither  of  the  pleas  were 
proved ; for,  as  to  the  4th,  G.  did  not  receive  the  bill  as  security,  but 
rather  in  part  payment  for  the  flour,  nor  did  he  deliver  the  bill  to  the 
plaintiff  by  Messrs.  H.  ’s  directions  ; and  as  to  both  pleas,  he  could  not 
be  said  to  hold  the  bill  after  refusal  to  deliver  the  flour,  as  the  agent  of 
Messrs.  H.,  and  without  consideration,  because  they  had  not  treated  the 
contract  for  the  sale  of  the  flour,  as  rescinded,  but  had  assumed  to  hold 
him  liable  upon  it  by  making  over  his  flour  acceptance  ; and — as  he  was 
a bona  fide  holder  for  value — it  was  of  no  consequence  whether  the  plain- 
tiff taking  from  him  knew  that  the  bill  had  been  paid  by  Messrs.  H.  or 
not. 

The  plaintiff  sued  on  a bill  of  exchange,  drawn  by  the 
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defendant  Thomas  Lawson  on  the  14th  of  December,  1854, 
on  the  other  two  defendants,  payable  to  his  own  order,  four 
days  after  date,  for  £507  10s.  Od. 

The  defendants  pleaded  five  pleas,  but  rested  their  defence 
at  the  trial  exclusively  on  the  4th  and  5th  pleas. 

The  4th  plea  set  up  as  a defence,  that  the  day  the  bill  was 
made,  and  after  it  was  accepted  and  endorsed,  it  was  delivered 
by  the  defendants  John  and  Joseph  Lawson  to  Messrs.  Helli- 
well  & Sons,  who  became  the  holders,  who  on  the  16th  of 
December,  and  before  it  was  due,  transferred  it  to  one 
William  Gamble,  as  security  for  payment  by  them  of  the 
price  of  a quantity  of  flour  to  be  sold  and  delivered  by  him 
to  them  ; that  while  the  said  Gamble  so  held  the  bill  as  such 
security,  and  after  it  became  payable,  he  refused  to  deliver 
the  flour  in  security  for  which  he  had  received  the  bill,  and 
always  thereafter  hath  refused,  and  still  refuses  to  deliver 
the  flour,  or,  any  part  of  it,  to  Messrs.  Helliwell  & Sons ; that 
in  consequence  of  such  refusal  the  said  Messrs.  Helliwell  were 
entitled  to  receive  back  the  said  bill,  and  that  Gamble  held 
it  therefore  without  consideration,  and  as  their  agent ; that 
while  he  so  held  the  bill — namely,  on  the  5th  of  January, 
1855 — the  defendants  Joseph  and  John  Lawson  made  their 
promissory  note  to  the  defendant  Thomas  Lawson,  or  order, 
for  £615  10s.  payable  in  one  month : that  Thomas  Lawson 
endorsed  the  note,*and  Joseph  and  John  Lawson  delivered 
it  to  Helliwell  & Sons,  in  satisfaction,  amongst  other  things, 
of  the  bill  now  sued  on ; that  Messrs.  Helliwell  & Sons  after- 
wards, in  fraud  of  the  defendants,  directed  Gamble  to  deliver 
the  bill  to  the  plaintiff,  and  that  Gamble,  in  obedience  to  their 
directions,  and  for  no  consideration  whatever  moving  to  him 
from  the  plaintiff,  and  as  the  agent  of  Messrs.  Helliwell  & 
Sons,  delivered  the  bill  to  the  plaintiff,  who  received  the  same 
without  having  given  any  consideration  to  Gamble  for  it, 
and  received  it  from  him  as  from  Messrs.  Helliwell  & Sons ; 
and  that  the  bill  was  past  due  when  the  plaintiff  so  received  it. 

In  the  fifth  plea  the  defendants  stated  the  delivery  of  the 
bill  by  the  defendants  Joseph  and  John  Lawson  to  Messrs. 
Helliwell  & Sons  as  in  the  last  plea,  and  that  Messrs.  Helli- 
well & Sons,  on  the  16th  of  December,  before  the  bill  was 
due,  endorsed  it  to  William  Gamble  as  the  price  and  value, 
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ana  in  part  consideration  (instead  of  in  security)  for  1000 
barrels  of  flour  before  then  contracted  to  be  sold  by  Gamble 
to  Messrs.  Helliwell  & Sons,  and  for  no  other  consideration ; 
that  while  the  bill  was  so  in  Gamble’s  hands,  it  fell  due,  and 
afterwards,  to  wit,  on  the  17th  January,  1855,  he  absolutely 
refused  to  deliver  the  flour,  or  any  part  of  it ; that  after  such 
refusal  he  held  the  bill  without  consideration  or  value ; and 
while  it  was  so  in  his  hands,  to  wit,  on  the  5th  of  January, 
1855,  the  defendants  made  and  delivered  their  promissory 
note  to  Messrs.  Helliwell  & Sons,  as  set  out  in  the  last  plea,  in 
satisfaction  of  the  bill ; that  the  defendants  Joseph  and  John 
Lawson  were  then  entitled  to  receive  the  bill  of  exchange  from 
Gamble,  and  that  he  thereafter  held  the  same  as  the  agent  of, 
and  for  the  use  of,  the  said  Joseph  and  John  Lawson,  and 
without  consideration  or  value  moving  from  him ; and  that 
the  bill  was  over  due  when  it  came  into  the  plaintiff’s  hands. 

The  plaintiff  replied  to  these  pleas  de  injuria. 

At  the  trial,  at  Toronto,  before  Robinson , C.  J.,  the  de- 
fendant opened  the  case  to  the  jury,  the  affirmative  of  the 
issues  being  all  upon  him,  and  he  called  Mr.  Gamble  as  a 
witness,  whose  testimony  was  to  this  effect: — In  September, 
1854,  he  covenanted  to  sell  to  Helliwell  & Sons  1000  barrels 
of  flour  at  38s.,  to  be  delivered  sometime  in  November.  He 
spoke  only  from  memory,  and  could  not  remember  the  exact 
dates.  He  gave  the  usual  sale  note  to  the  vendees  for  the 
flour,  and  took  their  notes  at  thirty,  sixty  and  ninety  days 
for  the  price.  When  the  first  note  became  due,  it  was  not 
paid : it  was  for  one-third  of  the  price  of  the  flour,  and  the 
Messrs.  Helliwell  & Sons  sent  him  the  bill  now  sued  on,  the 
proceeds  of  which  were  to  be  received  by  him  and  credited  on 
account  of  the  first  note.  He  retained  the  note  till  he  saw 
whether  the  bill  would  be  paid,  and  received  soon  afterwards 
from  the  Messrs.  Helliwell  & Sons  £270  in  cash,  which, 
added  to  the  bill,  more  than  equalled  the  amount  of  the  note. 
The  bill  being  sent  by  him  to  the  acceptors,  was  returned 
protested ; the  second  and  third  notes  falling  due  were  also 
unpaid,  and  witness  in  consequence  delivered  none  of  the 
flour,  and  stood  accountable  to  Messrs.  Helliwell  & Sons  for 
£270  cash  received,  and  held  the  notes  subject  to  their  order. 
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Mr.  Gamble  held  also  this  bill  of  exchange  till  late  in  De- 
cember, or  early  in  January,  when  he  transferred  it  to  the 
plaintiff  Clarkson, under  the  following  circumstances: — The 
witness  sometime  in  December  heard  that  the  Messrs.  Helli- 
well were  in  doubtful  circumstances  and  much  pressed,  and 
that  they  held  a delivery  order  from  himself  for  the  flour 
contracted  for,  which  he  believed  to  be  impossible,  as  he 
never  gave  such  an  order  till  the  flour  was  paid  for,  and  he 
eould  only  account  for  it  by  supposing  that  they  were  advanc- 
ing some  delivery  order  or  warehouse  receipt  of  his  which  had 
come  into  their  hands  in  their  former  transactions  with  him. 
Nevertheless,  one  Pridham  came  to  him  with  a delivery  order 
which  had  been  drawn  by  the  Messrs.  Helliwell  & Sons  upon 
him  for  the  1000  barrels  of  flour,  and  had  been  accepted  in 
writing  by  his  clerk,  who  said  he  thought  it  all  right,  as  they 
had  produced  to  him  the  sale  note.  He  told  Mr.  Pridham 
that  he  had  not  been  paid  for  the  flour : that  his  clerk  had  no 
authority  from  him  to  accept  the  order ; and  that  he  could  not 
recognize  it,  though  if  anyone  had  made  an  advance  on  account 
of  it,  he  should  not  allow  him  to  suffer.  Pridham  finding  tliis> 
objection  made,  seemed  to  have  returned  Mr.  Gamble’s  flour 
acceptance  to  the  Messrs.  Helliwell,  for  soon  afterwards 
the  plaintiff,  Clarkson,  called  with  the  acceptance,  and 
claimed  the  flour  as  their  assignee.  Mr.  Gamble  objected  to 
recognize  it,  saying  that  his  clerk  ought  not  to  have  given  the 
acceptance  without  referring  to  him,  and  after  some  discus- 
sion, Mr.  Gamble  agreed  that  rather  than  embark  in  a law- 
suit, of  which  the  issue  might  be  doubtful,  and  as  the  plaintiff' 
had  lent  the  Messrs.  Helliwell  & Sons  £1,700  upon  his  con- 
fidence in  this  flour  acceptance,  if  the  plaintiff  would  deliver 
up  his  acceptance  to  him  he  would  transfer  to  him  the  bill  of 
exchange,  and  a note  which  he  held  of  Messrs.  Taylor  & 
Stevenson,  and  which  he  had  received  from  Messrs.  Helliwell 
in  the  same  manner  as  he  had  the  bill  in  question,  and 
upon  account  of  the  same  contract  for  flour.  The  matter 
was  so  arranged,  and  the  witness  received  from  the  plaintiff 
the  flour  acceptance,  and  transferred  to  him  this  bill  and  the 
note.  He  swore  that  he  had  no  instructions  from  the  Messrs.. 
Helliwell  & Sons  to  deliver  the  bill  and  note  to  the  plaintiff. 
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and  made  the  arrangement  to  relieve  himself  from  any  embar- 
rassment in  consequence  of  the  acceptance  having  got  abroad, 
and  that  he  might  be  at  liberty  without  litigation  to  dispose 
of  his  flour.  He  made  no  reference  to  the  Messrs.  Helliwel! 
upon  the  subject,  but  chose  to  ratify  what  his  clerk  had 
done,  and  to  treat  the  plaintiff  as  the  holder  of  his  accept- 
ance, and  to  buy  it  in,  rather  than  stand  a lawsuit. 

The  plaintiff,  Clarkson,  was  also  called  by  the  defendant, 
and  he  swore  that  he  received  the  bill  early  in  January ; and 
that  after  he  made  the  arrangement  with  Gamble,  but  before 
he  had  actually  received  the  bill,  he  spoke  to  one  of  the 
defendants  about  it,  and  was  told  that  it  had  been  paid  to 
Messrs.  Helliwell. 

He  had  first  been  asked  by  Messrs.  Helliwell  to  advance 
them  £1,700  on  the  security  of  Mr.  Gamble’s  flour  accept- 
ance, which  he  consented  to  do,  giving  Messrs.  Helliwell  his 
note  for  the  money  at  three  months,  which  they  procured 
to  be  discounted,  and  gave  him  the  flour  acceptance  in 
return.  Messrs.  Helliwell  were  then  in  difficulty,  but  had 
not  failed.  He  had  not  then  had  any  conversation  with  the 
defendants  about  the  bill,  and  was  not  aware  of  any  pretence 
of  its  having  been  paid  to  Messrs.  Helliwell,  and  he  relied 
on  the  acceptance  of  Mr.  Gamble  as  his  security  for  the 
money  he  had  advanced.  The  bill  was  delivered  to  the 
plaintiff  by  Gamble,  between  the  12th  and  16th  of  January; 
he  had  before  that  heard  of  its  having  been  paid  by  the 
Lawsons  to  Messrs.  Helliwell,  but  not  until  he  had  made 
the  advance,  and  had  concluded  his  arrangement  with 
Gamble  respecting  the  bill. 

The  managing  partner  of  Messrs.  Helliwell  being  in 
the  state  of  Hew  York,  was  examined  upon  commission, 
and  confirmed  in  all  material  respects  the  statements  of 
Mr.  Gamble  and  Mr.  Clarkson. 

He  swore  that  when  one  of  the  defendants  came  to  him, 
and  gave  the  promissory  note  for  the  amount  of  the  bill,  he 
told  him  the  bill  was  then  in  Mr.  Gamble’s  possession,  and 
that  he  would  get  it  up  and  send  it  to  him,  but  that  he 
did  never  in  fact  apply  for  it,  and  did  not  know  whether  it 
was  not  then  out  of  Mr.  Gamble’s  hands;  that  the  defendants 
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afterwards  paid  the  note  given  for  the  bill,  and  therefore,  if 
they  failed  in  this  action,  they  would  have  to  pay  the  money 
a second  time. 

This  evidence  fully  confirmed  the  account  given  of  the 
transaction  by  the  other  witnesses.  The  defendant’s  counsel, 
in  examining  Mr.  Gamble  his  own  witness  in  chief,  avoided 
any  inquiry  into  the  transaction  between  him  and  the  plain- 
tiff which  led  to  the  transfer  of  this  bill,  leaving  it  to  be 
inferred  that  Mr.  Gamble  having  received  the  bill  from  the 
Messrs.  Hclliwell  on  account  of  the  flour  to  be  delivered, 
and  having  never  delivered  the  flour  to  him,  had  given  no 
consideration  for  the  bill,  and  was  a holder  without  value 
when  he  transferred  it  to  the  plaintiff. 

In  cross-examination,  the  plaintiff’s  counsel  elicited  what 
has  been  stated.  It  was  objected  by  the  defendant’s  counsel 
that  no  evidence  could  be  given  of  the  flour  acceptance 
without  producing  it.  The  plaintiff’s  counsel  said  he  could 
not  produce  it,  for  he  had  it  not,  and  had  never  seen  it,  since 
it  was  filed  in  court  at  a former  assize,  on  the  trial  of  an 
action  brought  by  this  plaintiff  against  Taylor  and  Stephen- 
son, upon  their  note  transferred  to  him  by  Mr.  Gamble.  The 
learned  Chief  Justice  considered,  that  as  the  plaintiff  was  not 
relying  upon  anything  particular  in  the  language  of  the 
acceptance,  and  as  it  was  in  the  course  of  a cross-examination 
that  it  was  spoken  of,  and  the  question  had  no  reference  to 
the  contents  of  the  instrument,  he  could  ask,  as  a question  of 
fact,  upon  what  consideration  the  witness  had  parted  with 
the  note  to  the  plaintiff1.  The  objection,  however,  became 
immaterial,  for  in  the  course  of  the  trial  a gentleman  in  court 
who  had  the  acceptance  in  his  possession,  produced  it,  and 
the  defendant’s  counsel  offered  it  to  the  plaintiff’s  counsel 
to  be  read  if  he  desired  it,  which  the  latter  declined : any 
objection  therefore  that  could  be  raised  Was  then  removed 
as  to  all  substantial  purposes  ; but  the  plaintiff ’s  counsel 
contended  that  the  evidence  of  the  consideration  had  been 
improperly  received  upon  cross-examination,  without  pro- 
duction of  the  instrument. 

The  learned  Chief  Justice  told  the  jury  that  if  they  gave 
full  credit  to  Mr.  Gamble’s  account  of  the  transaction,  which 
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was  in  no  respect  impeached,  he  thought  neither  of  the  pleas 
was  supported : that  Mr.  Gamble  had  certainly  not  received 
the  bill  as  a gratuitous  holder,  but  on  account  of  his  contract 
to  deliver  the  flour,  and  whether  in  security  for  the  price  or 
as  payment,  it  would  not  signify  ; and  that,  although  he  did 
not  deliver  flour  to  the  Messrs.  Helliwell  on  account  of  that 
contract,  yet  he  did  the  same  thing  in  effect,  for  he  took  up 
his  flour  acceptance  by  transferring  this  bill,  with  a further 
consideration,  namely,  the  note  of  Messrs.  Taylor  and 
Stephenson  : that  if  Gamble  was  a bona  fide  holder  for  value, 
without  notice  of  payment  of  the  bill  when  he  took  it,  it  was 
of  no  moment  that  the  plaintiff  had  notice  of  the  previous 
payment  when  he  took  the  note  from  Gamble : that,  as  the 
plaintiff  took  the  bill  when  it  was  past  due,  he  could  not  have 
recovered  upon  it,  especially  having  notice  of  its  having  been 
paid  by  the  Lawsons,  if  there  had  not  been  ap  intermediate 
bona  fide  holder  for  value,  namely,  Mr.  Gamble.  He  noticed 
also  the  imprudence  of  the  defendants  paying  the  bill  to 
Messrs.  Helliwell  by  first  giving  a note  for  the  amount  and 
then  paying  the  note,  without  getting  up  the  bill  on  either 
occasion,  or  at  least  ascertaining  that  it  was  still  in  the  pos- 
session of  the  Messrs.  Helliwell,  and  under  their  control. 

The  jury  gave  their  verdict  for  the  plaintiff,  for  £535  7s.  9d. 

McMichael  obtained  a rule  nisi  for  a new  trial  on  the  law 
and  evidence,  and  for  misdirection,  and  for  the  admission 
of  improper  evidence.  He  cited  The  Queen’s  case,  2 B.  & 
B.  289. 

Hagarty , Q.  C.,  and  Helliwell  shewed  cause,  citing  Mac- 
donnell  v.  Evans,  1 1 C.  B.  930;  Haigh  v.  Brooks,  10  A.  & E. 
309 ; Connell  v.  Cheney,  1 U.  C.  B.  307. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  seems  no  reason  to  doubt  that  this  bill  has  been  paid 
by  the  defendants,  and  that  if  we  must  hold  the  plaintiffs 
nevertheless  entitled  to  recover,  the  defendants  will  have  in 
consequence  to  pay  the  money  a second  time.  As  the  amount 
is  large  that  would  be  much  to  be  regretted,  but  the  defend- 
ants have  brought  themselves  into  the  difficulty  by  a degree 
of  imprudence  very  unusual  among  men  of  business.  When 
they  placed  their  accepted  negotiable  bill  in  the  hands  of 
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the  Messrs.  Helliwell,  they  ought  to  have  considered  that  they 
had  not  merely  made  themselves  liable  to  them  as  in  the 
case  of  a contract  not  transferable,  but  that  they  were  bound 
to  pay  any  person  who  might  in  the  course  of  business 
become  bona  fide  holder  of  the  bill ; that  the  bill  was  more 
likely  to  be  negotiated  than  not,  either  for  purpose  of  dis- 
count or  otherwise ; and  that,  if  the  Messrs.  Helliwell  should 
pay  it  away  in  the  ordinary  manner,  they  would  no  more  be 
safe  in  paying  the  monej  to  them  afterwards,  than  they 
would  be  in  paying  it  to  any  stranger  who  never  had  any 
interest  in  the  bill.  It  was  very  heedless  in  the  defendants, 
or  any  of  them,  when  they  found  they  could  not  conveniently 
pay  the  bill  at  maturity,  to  give  their  promissory  note,  nego- 
tiable in  its  terms,  for  the  same  amount,  without  asking  to 
have  back  the  bill,  if  the  note  was  to  be  taken  as  a substitute 
for  it,  or  at  least  without  ascertaining  whether  the  Messrs. 
Helliwell  still  held  the  bill,  for  otherwise  they  ran  the  risk  of 
having  the  two  securities  dealt  with  as  if  they  were  indepen- 
dent of  each  other,  and  represented  different  sums  of  money. 

When  they  afterwards  went  to  Messrs.  Helliwell  to  pay 
their  note,  it  was  above  all  imprudent  not  to  take  care, 
before  parting  with  their  money,  that  they  were  going  to  get 
up  the  bill. 

They  were  told,  it  seems,  by  Mr.  Thomas  Helliwell,  that 
the  bill  was  in  Mr.  Gamble’s  hands,  but  that  he  would  send 
for  it  and  get  it  up. 

The  defendants,  being  satisfied  with  this  statement,  did  not 
withhold  their  money  till  they  saw  their  bill,  and  Mr.  Helli- 
well, as  he  admits,  never  went  or  sent  to  Mr.  Gamble,  and 
never  applied  for  the  bill,  which  he  probably  would  have  done 
if  he  had  felt  that  he  could  reasonably  claim  to  have  it  back. 

Under  these  circumstances  the  defendants,  imprudently  as 
they  have  acted,  are  still  very  excusable  in  endeavouring  to 
save  themselves  from  loss  by  setting  up  any  defence  which 
the  truth  of  the  case  will  admit. 

We  must  look  at  the  defences  which  they  have  pleaded, 
and  see  whether  they  have  established  them  by  evidence. 

In  the  fourth  plea  the  defendants  state,  that  the  Messrs. 
Helliwell  gave  the  bill  to  Mr.  Gamble  as  security  for  the 
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price  of  the  flour  he  had  contracted  for.  That  allegation  is 
not  altogether  consistent  with  the  evidence,  for  the  Messrs. 
Helliwell  having  given  these  notes  for  the  price  of  the  flour, 
and  being  unable  otherwise  to  pay  the  first  when  due, 
it  is  sworn  that  this  bill,  together  with  a sum  of  £270  in 
cash,  was  handed  over  in  payment  of  the  note,  and  the  note 
would  have  been  given  up  at  once  if  the  bill  had  been  paid 
when  presented.  In  truth,  by  the  evidence,  it  appears  that 
the  property  in  the  bill  was  transferred  to  Mr.  Gamble,  who 
might  have  done  with  it  as  he  pleased ; it  was  not  merely 
deposited  with  him. 

Now  the  plea  states  that  Mr.  Gamble,  having  received  the 
bill  only  as  security , and  having  refused  to  deliver  the  flour, 
he  held  it  thereafter  as  agent  only  for  the  Messrs.  Helliwell, 
and  without  consideration.  That  is  not  strictly  in  accordance 
with  the  evidence,  when  we  see  how  the  Messrs.  Helliwell 
acted  in  regard  to  the  delivery  order ; for  in  the  first  place 
it  was  rather  as  payment  in  part  than  as  security  that  they 
had  given  him  the  bill ; and  in  the  next  place,  they  did  not 
act  as  if  their  flour  contract  with  him  was  rescinded,  but  on 
the  contrary  they  made  over  his  clerk’s  acceptance  which 
they  held  of  their  order  upon  him,  and  raised  money  upon 
it,  and  they  could  not  at  the  same  time  do  that  and  claim 
that  their  right  to  the  bill  had  reverted  to  them. 

The  plea  next  avers  that  the  Messrs.  Helliwell,  in  fraud  of 
the  defendants,  directed  Gamble  to  deliver  the  hill  to  the 
plaintiff  Clarkson,  and  that  Gamble  did  so  in  obedience  to 
their  direction.  Now  this  is  altogether  disproved  by  the 
evidence.  Mr.  Gamble,  and  Mr.  Clarkson,  and  Mr.  Thomas 
Helliwell  all  represent  the  matter  quite  differently,  and  that 
Helliwell  was  in  no  manner  privy  to  the  transaction  between 
Gamble  and  the  plaintiff,  which  led  to  the  bill  being  trans- 
ferred to  the  plaintiff.  Thomas  Helliwell  swears  distinctly 
that  he  gave  no  direction  of  the  kind,  and  had  nothing  what- 
ever to  do  with  the  arrangement.  The  averment  with  which 
the  plea  concludes,  that  Gamble  received  no  consideration 
from  the  plaintiff  for  the  bill,  is  also,  we  think,  in  opposition 
to  the  evidence,  as  we  shall  presently  explain. 

It  was  impossible  to  hold  at  the  trial  that  the  fourth  plea 
was  proved. 
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Then  as  to  the  fifth  plea,  that  states  that  Messrs.  Helliwell 
had  transferred  the  bill  to  Mr.  Gamble  in  part  payment  on 
account  of  the  flour,  and  not  merely  as  security,  and  is  so 
far  more  consistent  with  the  facts — that  Gamble  refused  to 
deliver  the  flour,  which  is  only  so  far  true  that  he  would  not 
deliver  it  till  it  was  paid  for,  or  at  least  so  long  as  the  pay- 
ments were  not  made  which  had  been  stipulated  for — and 
that  Gamble  afterwards  held  the  bill  without  consideration 
or  value,  which  averment  is  not  strictly  true,  though  it  would 
have  been  true  if  the  contract  between  them  and  the  Messrs. 
Helliwell  had  fallen  through  in  consequence  of  the  delay 
in  paying  the  price  of  the  flour,  and  if  the  Messrs.  Helli- 
well had  treated  it  as  rescinded,  and  had  held  him  no  longer 
liable. 

This  plea  then  proceeds  to  state  that  the  defendants  gave 
their  note  to  Messrs.  Helliwell  in  satisfaction  of  the  bill 
which  John  and  Joseph  Lawson  had  accepted,  and  that  they 
were  thereby  entitled  to  recover  the  bill  from  Mr.  Gamble, 
and  that  Mr.  Gamble  thereafter  held  the  bill  for  their  use, 
and  without  consideration  or  value  given  by  him  for  the  bill. 

This  plea,  as  well  as  the  last,  turns  upon  the  main  ques- 
tion in  the  cause,  whether  Gamble  can  be  said,  upon  the  facts 
that  were  proved,  to  have  been  a holder  of  the  bill  without 
value. 

The  Court  of  Common  Pleas  have  held  that  he  could  not 
be  so  regarded  in  an  action  which  had  been  tried  at  the  pre- 
vious assizes,  growing  out  of  the  same  transaction,  and 
brought  by  this  plaintiff  against  Taylor  & Stephenson  upon 
the  promissory  note  transferred  by  the  Messrs.  Helliwell  to 
Gamble  towards  payment  of  the  price  of  flour,  in  the  same 
manner  as  they  transferred  the  bill  now  sued  on ; and  we  do 
not  see  how  any  doubt  can  be  seriously  entertained  on  the 
subject. 

It  is  out  of  the  question  to  contend  that  Gamble  was 
not  a holder  for  value  of  the  bill  at  the  time  he  took  it,  and 
the  only  question  can  be  whether,  by  reason  of  what  trans- 
pired, he  did  not  afterwards  so  far  change  his  position  as 
to  disentitle  himself  to  be  regarded  as  a holder  for  value. 
That  would  have  been  the  case,  we  do  not  doubt,  if  we  could 
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hold  the  contract  for  flour,  as  between  him  and  the  Messrs. 
He! li well,  to  have  been  rescinded  before  he  transferred  the 
bill ; but  the  difficulty  here  is,  that  the  Messrs.  Helliwell, 
having  obtained  from  the  clerk  of  Mr.  Gamble  an  accept- 
ance of  an  order  which  they  drew  upon  him  for  the  flour, 
had  something  with  which  they  could  go,  and  did  go,  into  the 
market,  and  upon  which  they  assumed  to  hold  him  liable, 
leaving  him  to  take  his  remedy  against  them  upon  their  notes. 

It  is  not  necessary  to  determine  whether  this  flour  accept- 
ance of  Mr.  Gamble,  given  by  his  clerk  in  his  name,  was 
legally  binding  upon  him,  or  whether  it  was  such  an  instru- 
ment as  could  be  legally  transferred,  so  as  to  make  Mr. 
Gamble  liable  directly  to  the  holder.  It  is  sufficient,  as  to 
the  last  point,  to  know  that  such  documents  are  in  practice 
usually  transferred  among  men  engaged  in  this  description 
of  trade;  that  the  right  of  the  assignee  is  constantly  re- 
cognized; and  that  any  merchant  or  miller  resisting  the 
claim  by  an  assignee,  upon  the  ground  that  they  are  not 
negotiable  instruments,  would  be  taking  a most  unusual 
course,  and  one  which  would  take  the  commercial  world  by 
surprise,  and  would  create  great  confusion. 

So  on  the  other  point,  as  to  whether  Mr.  Gamble  might 
not  have  successfully  resisted  being  bound  by  his  clerk’s 
acceptance,  it  was  for  him  to  judge  of  what  he  would  do 
in  that  respect.  He  had  surely  a discretion  to  recognize 
and  adopt  it  if  he  pleased.  Whether  he  could  have  escaped 
liability  if  he  had  tried  the  question,  we  are  not  in  a situation 
to  pronounce.  That  would  have  depended,  possibly,  upon 
what  might  have  been  proved  in  regard  to  the  nature  of  the 
clerk’s  employment,  and  to  what  extent  he  was  entitled  in 
other  cases  to  represent  his  employer.  Mr.  Gamble,  at  all 
events,  took  a just  as  well  as  a prudent  part,  in  agreeing  so 
far  to  adopt  the  act  of  his  clerk,  as  not  to  allow  any  one  to 
lose  money  which  he  advanced  upon  his  faith  in  it,  however 
he  might  have  thought  it  right  and  reasonable  to  act  towards 
the  Messrs.  Helliwell,  if  they  had  retained  in  their  own  hands 
this  acceptance  for  an  order  for  flour,  which  they  never  paid 
for.  When  he  concluded  to  compromise  with  the  plaintiff,  as 
the  holder  of  that  acceptance  for  value,  which  it  is  not  dis- 
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puted  he  was,  by  giving  him  what  he  was  willing  to  accept 
for  it,  he  did  what  we  think  he  had  a right  to  do,  and  what 
was  perhaps  his  only  safe  course,  for  otherwise  he  must  have 
taken  his  chance  of  any  remedy  that  could  be  had  against 
him  upon  his  acceptance ; and  if  no  legal  remedy  could  have 
been  obtained  against  him  by  reason  of  the  instrument  not 
being  such  as  could,  in  the  eye  of  the  law  merely,  be  trans- 
ferred, he  was  not  the  less  entitled,  we  think,  to  do  what  he 
did,  in  order  to  compromise  a just  claim  of  this  nature,  with- 
out subjecting  himself  to  the  chance  of  a lawsuit. 

Now  if  this  be  so,  he  may  properly  be  held  to  have  given 
value  for  the  bill,  which  he  was  transferring  to  the  plaintiff, 
when  he  thus  recognized  as  binding  upon  him  his  acceptance 
of  an  order  for  the  flour  for  which  he  had  received  that  bill 
in  payment,  and  submitted  to  buy  it  in  by  giving  for  it  that 
bill  and  another  consideration  in  addition.  It  was  the  same 
in  effect  as  if  he  had  delivered  part  of  the  flour  itself  to  the 
plaintiff  as  assignee  of  the  acceptance,  or  rather  to  the 
Messrs.  Helliwell,  and  had  bought  it  back  from  the  plaintiff 
to  whom  they  had  sold  it,  and  had  given  to  the  plaintiff 
this  bill  on  account  of  it. 

It  cannot  be  said  that  the  Messrs.  Helliwell  got  no  con- 
sideration for  the  bill,  for  they  did  in  fact  receive  an  accepted 
order  for  the  flour,  which  they  assigned,  and  received  from 
the  plaintiff  £1,750  upon  it.  And  if  Mr.  Gamble  is  to  be 
looked  upon  as  being  in  consequence  a holder  of  the  bill  for 
value,  and  without  notice  of  any  fraud  or  illegality,  he  was 
entitled  to  sue  upon  it,  and  enforce  payment ; and  having 
that  right  he  could  transfer  it  to  the  plaintiff,  whether  the 
plaintiff  at  the  time  of  taking  the  bill  knew  that  the  Messrs. 
Helliwell  had  been  improperly  paid  the  bill  by  the  defend- 
ants, or  did  not  know  it. 

The  principle  on  which  this  consequence  follows  from  there 
being  an  intermediate  bona  fide  holder  for  value  is  a very 
reasonable  one,  for  it  can  make  no  difference  to  the  defend- 
ants whether  they  pay  the  bill  to  Mr.  Gamble  or  to  the 
plaintiff ; and  it  would  materially  lessen  the  value  of  the  bill 
to  the  intermediate  holder  in  such  a case,  if  he  could  not 
negotiate  the  bill,  either  on  account  of  its  being  overdue,  or 


m’dONALD  y.  PRENTISS. 


79 


on  account  of  his  endorsee  having  notice  of  a defence  which 
would  be  no  defence  as  against  such  intermediate  holder. 

As  to  the  objection  that  was  taken  at  the  trial  to  the  non- 
production, when  it  was  first  called  for,  of  the  delivery  note, 
we  do  not  think,  after  what  took  place  upon  the  trial,  that 
that  furnishes  any  ground  for  setting  aside  the  verdict-. 

Rule  discharged. 


McDonald  v.  Prentiss. 

Purchase  from  patentee  before  patent  issued — Long  possession — Estoppel — 
Presumption  of  grant. 

A. , being  the  nominee  of  the  Crown,  transferred  his  certificate  to  B. , in 
1796,  who  soon  after,  by  writing  not  under  seal,  contracted  to  sell  to  C. 
It  was  not  shewn  whether  C.  had  made  the  payments  specified  by  his 
agreement,  but  he  went  into  possession,  and  he  and  his  descendants  had 
held  uninterruptedly  for  more  than  fifty  years.  The  defendant  claimed 
under  them.  In  1837  a patent  first  issued  to  A.,  whose  heir  brought 
ejectment. 

It  was  left  to  the  jury  to  presume  a grant  made  by  A.  before  the  patent,  but 
they  found  for  the  plaintiff,  and  the  court  refused  to  set  aside  the  verdict. 

Ejectment,  for  the  west  half  of  Lot  No.  12,  in  the  5th 
concession  of  Lancaster. 

At  the  trial  at  Cornwall,  before  Macaulay , C.  J.,  it  ap- 
peared that  a patent  issued  for  this  Lot  12,  on  the  28th  of 
June,  1837,  to  Donald  McDonald,  describing  him  as  for- 
merly of  North  Britain,  but  now  of  the  township  of  Corn- 
wall, in  the  eastern  district  of  Upper  Canada ; and  the 
plaintiff  proved  that  he  was  the  eldest  son  and  heir  of  the 
patentee,  who  died  in  the  township  of  Roxburgh,  five  or  six 
years  before  the  trial. 

On  the  defence  there  was  produced  a certificate  from  the 
Clerk  of  the  Peace  of  the  Eastern  District,  the  late  Mr. 
Farrand,  dated  1st  February,  1796,  stating  that  he  had  re- 
ceived into  his  office  on  that  day  from  Alexander  McLeod  a 
land-board  certificate  of  the  25th  of  June,  179J,  for  Lot  18, 
in  the  15th  concession  of  Lancaster,  located  to  the  said  Alex- 
ander McLeod ; and  also  a certificate,  dated  23rd  of  Novem- 
ber, 1787,  of  Deputy-Surveyor-General  Collins,  for  Lot  No. 
12,  in  the  5th  concession  of  Lancaster,  200  acres,  located  to 
Donald  McDonald,  with  a writing  at  the  foot  of  the  certi- 
ficate, dated  18tli  of  January,  1796,  purporting  to  be  a sale 
and  transfer  of  the  last  mentioned  lot,  by  the  said  Donald 
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McDonald  to  the  said  Alexander  McLeod,  for  the  considera- 
tion of  £25  therein  acknowledged  to  have  been  paid. 

Defendant  also  produced  an  instrument  in  writing,  not 
sealed,  bearing  date  22nd  of  January,  1798,  purporting  to  be 
a sale  by  AlexanderMcLeod  to  Donald  McDonell,  of  Glenoir, 
in  the  county  of  Glengarry,  and  township  of  Charlottenburg 
(not  the  patentee),  of  Lot  12,  in  the  5th  concession  of  Lan- 
caster. The  vendee  by  this  writing  agreed  to  pay  for  the  lot 
£50 — viz.:  £10  on  the  1st  of  May  following,  and  £10  in  each 
of  the  four  following  years,  on  a day  named — at  least  that 
was  evidently  the  meaning  of  the  instrument,  though  it  was 
most  inaccurately  expressed  ; and  it  was  stipulated  that 
McLeod  should  receive  for  himself  three-fourths  of  whatever 
hay  might  be  collected  on  the  aforesaid  premises  (not  said 
for  what  term  of  time),  and  to  leave  the  said  premises  under 
such  fences  as  might  be  deemed  sufficient.  On  this  agree- 
ment was  endorsed  a receipt  for  £10. 

The  Donald  McDonell  mentioned  in  the  instrument  lived 
on  the  lot,  having  succeeded  Alexander  McLeod  in  the 
possession  of  it;  and  it  appeared  from  the  evidence  that  this 
Donald  McDonell  died  upon  the  lot,  leaving  Hugh  McDonell, 
his  eldest  son  and  heir,  who  succeeded  him  in  the  possession, 
and  on  his  death,  his  son  and  heir,  Alexander  McDonell, 
went  into  possession.  He  seems  to  have  removed  to  Lower 
Canada,  leaving  the  defendant,  who  was  his  father-in-law,  in 
possession  of  the  lot.  So  that  it  appeared  that  the  Donald 
McDonell  who  purchased  from  McLeod,  the  assignee  of  the 
original  nominee  of  the  crown,  and  his  family,  had  been  in 
possession  of  this  land  from  the  time  of  his  purchase  in  1798, 
or  soon  after. 

It  was  proved  by  a witness,  Archibald  McDonell,  who  was 
also  a son  of  Hugh  McDonell,  and  a brother  of  the  Alexan- 
der McDonell  under  whom  the  defendant  appeared  to  hold, 
that  his  father,  Hugh  McDonell,  the  son  and  heir  of  Donald 
McDonell,  vendee  of  McLeod  (not  the  patentee),  went  to 
Donald  McDonald,  the  patentee,  who  sold  his  right  to 
McLeod,  before  the  patent  was  issued,  and  endeavoured  to 
obtain  a deed  from  him,  but  it  seemed  he  failed ; and  after- 
wards Archibald  McDonell,  the  witness,  who  had  obtained 


M DONALD  V.  PKENTISS. 


81 


possession  of  the  east  half  of  the  lot  from  his  father,  Hugh 
McDonell,  also  applied  to  the  same  Donald  McDonell  for  a 
confirmation  of  his  title,  but  did  not  receive  it,  as  the  latter 
refused  to  give  it  unless  he  was  paid  ^660.  After  his  death, 
which  occurred  six  or  seven  years  ago,  the  same  Archibald 
DcDonell  applied  to  his  heir,  the  present  plaintiff,  and  upon 
terms  made  with  him  succeeded  in  getting  a conveyance  from 
him. 

The  defandant  in  the  present  action  endeavoured  to  main- 
tain his  possession  of  the  icest  half  upon  the  evidence, 
without  the  aid  of  any  confirmation  of  title  from  the  patentee 
or  his  heir. 

The  learned  Chief  Justice  of  the  Common  Pleas  (Macaulay 
C.  J.,)  before  whom  the  cause  was  tried,  stated  to  the  jury 
that  what  the  plaintiff  relied  upon  was  that  the  patent  having 
issued  to  the  original  nominee  of  the  Crown,  the  plaintiff’s 
father,  in  1887,  about  eighteen  years  only  before  this 
action  was  brought,  and  it  not  being  shewn  that  up  to  that 
time  the  estate  was  not  in  the  crown,  there  could  be  no 
title  made  out  under  the  Statute  of  Limitations  by  shewing 
twenty  years’  possession ; but  that  it  was  contended  that  in 
support  of  so  long  a possession  as  fifty  years  a grant  from  the 
patentee  might  be  persumed  to  have  been  made  before  the 
patent — such  a grant  as  would  operate  against  himself  and 
his  heir  by  estopphel ; and  being  inclined  to  countenance  the 
defence  as  much  as  possible  in  a case  in  which  justice  seemed 
to  be  so  clearly  on  the  side  of  the  defence,  he  left  it  to  the 
jury  to  find  upon  the  evidence  of  possession  and  the  other 
facts  proved,  whether  the  patentee  did  make  a grant  to 
McLeod,  or  the  other  Donald  McDonell,  McLeod’s  assignee, 
and  the  father  of  Hugh  McDonell.  He  left  it  to  them  to 
find  whether  the  plaintiff’s  father  was  certainly  the  locatee 
of  the  lot,  and  the  person  intended  by  the  patent  to  be  the 
grantee.  This  charge  was  objected  to  by  plaintiff’s  counsel. 

The  jury  found  in  favor  of  the  plaintiff,  the  heir  of  the 
grantee  of  the  Crown. 

Brough  obtained  a rule  nisi  for  a new  trial,  the  verdict 
being  contrary  to  law  and  evidence  and  the  judge’s  charge. 

McDonald , Q.  C shewed  cause,  citing  Connell  v.  Cheney, 
11  xiv.  u.  c.  Q.  B. 
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1 U.  C.  E.  807  ; Doe  McGill  v.  Shea,  2 U.  C.  E.  488  ; Doe 
Charles  v.  Cotton,  8 U.  C.  E.  818. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  case  may  be  shortly  stated  thus Donald  McDonell 
“from  North  Britain,”  was  the  original  nominee  of  the 
Crown,  and  received  a land-board  certificate  of  this  lot.  In 
January,  1796,  he  sold  the  lot  to  Alexander  McLeod,  as  the 
certificate  of  the  Clerk  of  the  Peace  shews — that  is,  he  trans- 
ferred his  certificate  to  him;  and  in  January,  1798,  McLeod 
sold  or  contracted  to  sell  the  lot,  by  a writing  not  under  seal, 
to  Donald  McDonell  of  Glenoir,  who  was  to  make  certain 
annual  payments. 

Whether  these  have  been  made  or  not  does  not  appear  ; 
but  the  vendee  went  into  possession,  and  he  and  his  descend- 
ants, and  the  defendant  holding  under  them,  have  held  unin- 
terrupted possession  ever  since  ; that  is,  for  more  than  fifty 
yeaj*s. 

Then  we  see  that  in  1887  a patent  first  issued  from  the 
Crown  for  the  land,  granting  it  to  the  original  nominee, 
Donald  McDonell,  who  was  then  still  living;  and  his  son  and 
heir  has  brought  this  action  against  the  defendant  in  posses- 
sion under  the  title  derived  from  McLeod,  and  has  obtaiued 
a verdict  in  his  favor. 

So  it  is  the  heir  of  the  person  who  assigned  to  McLeod 
(though  not  by  deed)  bringing  ejectment  against  the  person 
holding  under  the  heir  of  McLeod’s  assignee. 

If  the  assignment  to  McLeod  had  been  such  at  the  time  as 
could  convey  a legal  estate,  there  would  be  no  question  that 
the  plaintiff  would  have  no  right  to  recover;  but  when  McLeod 
took  the  writing,  such  as  it  wss,  from  Donald  McDonald  the 
owner,  his  grantor  had  no  legal  estate  to  convey,  for  the  title 
was  then  in  the  Crown  ; and,  moreover,  if  he  had  held  the 
legal  title,  it  would  not  have  passed  by  that  writing  not  under 
seal. 

The  possession  of  fifty  years  held  by  defendant  ane  those 
under  whomhe  claims,  or  any  possession  above  twenty  years, 
would  bar  the  plaintiff’s  title  if  the  patent  had  issued  more 
than  twenty  years  ago ; but  there  can  be  no  bar,  and  the  legal 
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title  under  the  patent  cannot  be  held  to  be  extinguished  under 
the  Statute  of  Limitations,  without  allowing  the  statute  to  run 
while  the  estate  was  yet  in  the  Crown.  This  we  have  always 
held  to  be  inadmissible. 

The  learned  Chief  Justice  struggled  to  support  the  defen- 
dants long  possession,  as  it  was  natural  and  proper  that  he 
should  ; and  he  left  it  to  the  jury  to  presume  a grant  made 
by  the  patentee  before  his  own  legal  title  accrued,  and  such  a 
grant  as  would  support  an  estoppel  working  in  interest  after 
the  completion  of  the  patent.  But  the  jury  declined  to  find 
such  a grant,  and  have  found  for  the  plaintiff,  which  we 
apprehend  is  according  to  the  legal  right,  however  hard  it 
may  seem 

We  see  nothing  to  found  an  estoppel  upon — no  deed  made 
at  any  time;  and  we  do  not  see  what  it  was  that  McLeod  did 
hold — a mere  writing  not  under  seal,  and  not  such  in  its 
terms  as  would  support  an  estoppel.  The  only  question,  as  it 
seems  to  us,  is  whether  a grant  from  the  Crown  ought  to  have 
been  presumed  in  support  of  the  long  possession — that  is,  a 
grant  prior  to  the  one  which  we  see  : we  cannot  say  that  we 
think  it  should,  and  we  still  continue  to  entertain  the  opinions 
which  were  expressed  on  that  point  in  the  case  in  this  court, 
of  Doe  dem.  Finn  v.  Fitzgerald  (1  U.  C.  B.  70). 

If,  however,  it  could  have  been  presumed,  the  jury  did  not 
presume  it,  and  we  cannot  insist  on  their  doing  so.  It  is, 
besides,  rather  a strong  circumstance  that  the  brother  of  the 
defendant’s  landlord — that  is  the  other  son  of  Hugh 
McDonell — has  so  far  acquiesced  in  the  plaintiff’s  title, 
that  he  has  compromised  with  him,  and  paid  him  for  the  half 
of  the  lot  which  he  was  occupying. 

If  that  was  just  in  his  case,  there  is  nothing  to  shew  that 
the  plaintiff’s  title  to  the  other  part  of  the  lots  did  not  stand 
on  as  good  a ground.  It  may  be  that  McLeod  had  not  made 
the  payments  which  he  was  to  have  made  for  the  land  to  the 
plaintiff’s  father  ; or  it  may  be  that  the  other  son  of  Hugh 
McDonnel  submitted  to  pay  a sum  of  money  merely  to  save 
the  trouble  and  expense  of  an  uncertain  law  suit.  However 
that  may  be,  the  verdict  that  has  been  rendered  seems  to  us  in 
accordance  with  the  law  of  the  case,  and  certainly  cannot 
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be  ascribed  to  any  misdirection,  for  the  learned  Chief  Justice 
was  desirous  of  giving  to  the  defendant  the  full  benefit  of  all 
that  could  be  urged  in  his  favor. 

We  see  no  ground  on  which  we  can  set  aside  the  verdict ; 
for  the  cases  cited  by  Mr.  Brough  of  England  dem.  Syburn  v. 
Slade  (4  T.  B.  682),  and  Doe  dem.Bowerman  v.  Syburn  (7  T. 
B.  2),  cannot  be  applied  under  the  circumstances  of  this  case. 
There  it  was  quite  clear  that  no  beneficial  interest  could  have 
been  remaining  in  the  party  after  a certain  time  ; and  the 
question  was  whether  he  should  be  presumed  to  have  made 
a conveyance  which  it  was  plainly  incumbent  on  him  to  have 
many  years  before,  and  the  making  of  which  was  a mere 
matter  of  form.  Here  we  know  not  what  may  have  intervened : 
the  consideration  money  may  never  have  been  paid  by  Mc- 
Leod ; and  we  cannot,  as  a court  of  law,  say  that  the  heir 
of  the  patentee  was  bound  to  confirm  a disposition  attempted 
to  be  made  by  his  ancestor  by  a writing  not  under  seal,  and 
that  he  must  therefore  be  presumed  to  have  done  so. 

Buie  discharged. 


McWhirter  v.  Bongard. 

Division  Court — Prohibition. 

Held,  (affirming  Bongard  v.  McWhirter,  12  U.  C.  R.  143,)  that  under  16 
Vic.  ch.  177,  sec.  9,  a suitor  in  the  Division  Court,  who  desires  to  remove 
the  cause  to  another  division,  must  apply  to  the  judge  who  ordinarily 
would  have  cognizance  of  the  cause,  and  not  to  the  judge  of  the  division 
to  which  he  desires  to  transfer  it ; but, 

Held,  that  in  this  case  the  question  was  not  open  for  decision,  the  only  issue 
taken  being  as  to  which  of  the  two  divisions  was  most  convenient  to  try 
in,  and  upon  that  point  the  decision  of  the  judge  who  had  granted  the 
order  was  decisive. 

The  plaintiff  in  this  case  had  applied  for  a writ  of  pro- 
hibition, but  the  point  involved  being  considered  by  the  court 
to  be  one  of  some  doubt,  the  writ  was  refused  and.  he  was 
ordered  to  declare  in  prohibition,  which  he  now  did  accord- 
ingly.— See  Bongard  v.  McWhirter,  12  U.  C.  B.  148. 

The  declaration  alleged  a writ  of  prohibition  to  John 
Bongard  to  cease  further  to  prosecute  his  suit  against  David 
McWhirter  in  the  8th  Division  Court  of  the  county  of  Prince 
Edward. 
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Plea — averring,  that  before  defendant  brought  said  suit — 
vix : on  the  1st  of  March,  1854 — he  resided  within  the  limits 
of  the  8th  Division  Court  of  the  county  of  Prince  Edward  : 
and  that  the  plaintiff  resided  within  the  ninth  Division  Court 
of  the  united  counties  of  Frontenac,  Lennox  and  Adding- 
ton, and  so  resided  when  the  judge’s  order  was  obtained ; 
that  said  8th  and  9th  divisions  are  adjoining  divisions:  that 
it  was  more  convenient  for  plaintiff,  defendant,  and  their 
witnesses,  to  attend  at  the  8th  than  at  the  9th  Division 
Court ; that  defendant  obtained  from  David  Lockwood  Fair- 
field,  Esq.,  judge  of  the  County  Court  of  Prince  Edward,  a 
special  order  to  try  the  suit  in  the  8th  Division  Court. 

Replication — That  it  was  not  more  convenient  to  go  to  the 
8th  division. 

At  the  trial,  at  Piet  on,  at  the  spring  assizes  of  1855,  Mr. 
Justice  Burns  held  that  the  issue  was  improperly  taken  on  a 
matter  in  which  the  law  gave  the  judge  discretion,  and  en- 
tered a verdict  for  the  defendant,  reserving  “ leave  to  the 
plaintiff  to  move  the  court  to  enter  a verdict  and  judgment 
for  the  plaintiff,  if  upon  the  facts  disclosed  upon  the  plea 
and  upon  his  notes,  the  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  judgment,  without  reference  to  the 
immaterielity  of  the  issue  raised : in  fact,  to  decide  as  if 
upon  demurrer. 

It  was  contended  on  the  part  of  the  plaintiff,  that  the  judge 
of  the  County  Court  of  the  county  of  Prince  Edward  was 
not  authorized  by  law  to  grant  the  order,  which  should  have 
been  granted  by  the  judge  of  the  County  Court  of  the  united 
counties  of  Frontenac,  Lennox  and  Addington. 

Patterson  for  the  plaintiff.  Fitzgerald,  contra. 

Robinson,  C.  J.,  delivered  the  judgement  of  the  court. 

Upon  the  question  which  gave  rise  to  this  proceeding,  we 
retain  the  opinion  expressed  in  Bongard  v.  McWhirter  (P2 
U.  C.  R.  148.)  We  think,  as  the  law  than  stood,  it  was  to 
the  judge  who  ordinarily  would  have  cognizance  of  the  cause, 
that  application  was  to  be  made  by  the  suiter  who  desired  to 
remove  the  cause  to  another  division,  and  not  to  the  judge  of 
the  Division  Court,  to  which  it  was  the  desire  of  the  suiter 
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to  have  the  cause  transferred.  The  69th  rule  of  the  judges 
of  the  Divison  Courts  promulgated  in  1854,  so  far  as  it 
could  be  allowed  to  effect  this  question  upon  the  construction 
of  the  statute,  is  only  prospective,  and  can  only  as  to  past 
acts  be  material,  as  being  an  indication  of  the  footing  on 
which  the  judges  of  the  Divison  Courts  thought  it  best  that 
the  matter  should  rest. 

But  really  the  question  the  proper  construction  of  the 
statute  16  Yic.  is  not  open  to  us,  for  the  reason  which  struck 
Mr.  Justice  Burns  at  Nisi  Prius,  when  the  issue  upon  this 
record  was  brought  before  him  to  be  tried.  No  point  was 
raised  in  this  prohibition  suit  upon  the  legality  of  the  pro- 
ceedingsfor  effectingthe  the  removal  of  the  cause  from  the  8th 
to  the  9th  divison,  but  merely  upon  the  question  of  fact, 
which  of  the  two  divison  was  the  one  most  convenient  for 
the  cause  to  be  tried  in.  We  agree  with  the  learned  judge  that 
the  decision  of  the  judge  who  made  the  order  settled  that 
point,  if  he  was  the  proper  perspn  to  apply  to,  which  is  not 
made  a question  upon  this  record.  The  jury  were  asked  to 
determine  the  question  of  convenience,  after  an  order  had 
been  made  by  the  judge  of  the  Divison  Court,  determining 
that  the  8th  divison  was  the  most  convenient  court. 

It  is  not  denied  in  the  record  that  the  judge  who  made  the 
order  was  the  proper  person  to  apply  to,  and  that  point  not 
being  denied,  then  his  discretion  could  not  be  overruled  by  a 
jury. 

We  think,  therefore,  the  rule  for  setting  aside  the  verdict 
for  the  defendant  should  be  discharged,  for  we  cannot  deal 
with  the  case,  even  by  consent,  without  regard  to  the  nature 
of  the  only  issue  raised,  and  the  verdict  upon  that  issue  can- 
not be  held  by  us  to  be  contrary  to  evidence. 

Rule  discharged. 
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Cotton  y.  The  Hamilton  and  Toronto  Railway  Company. 

Hamilton  and  Toronto  Railway — Award  for  lands  taken — Nonpayment  of 
sum  awarded — Ejectment  by  owner. 

The  defendants  required  certain  lands  of  the  plaintiff,  on  the  River  Credit, 
for  their  railway,  and  an  arbitration  was  agreed  on  to  determine  the  value 
of  the  land,  and  any  damages  which  the  plaintiff  might  sustain  by  inter- 
ference with  his  privileges  in  the  river.  He  had  purchased  from  the  Go- 
vernment about  iooo  acres,  extending  above  and  below  where  the  railway 
was  to  pass,  but  had  not  yet  obtained  the  patent,  and  he  claimed  tp  be 
entitled  to  certain  privileges  as  the  proprietor  of  the  bed  of  the  river  and 
the  land  on  either  side.  It  was  not  known  to  the  defendants  what  was 
the  nature  and  extent  of  these  privileges,  but  they  went  to  arbitration, 
assuming  that  the  plaintiff  had  and  could  convey  them.  On  the  17th. of 
April,  1854,  the  arbitrators  made  their  award,  and  determined  the  value 
of  the  land,  or  compensation  for  all  damages  and  interference  with  such 
privileges,  at  £3675,  to  be  paid  by  the  company  to  the  plaintiff  on  his 
executing  to  them  a good  and  valid  conveyance  of  said  land;  and 
further  that  the  company  might  take  immediate  possession,  and  carry  on 
their  works.  On  the  22nd  the  plaintiff  drew  on  defendants'  solicitor  for 
this  sum  in  favor  of  the  Bank  of  Upper  Canada  ; he  accepted  the  order, 
agreeing  to  pay  when  the  plaintiff  had  fulfilled  his  part  of  the  award ; and, 
on  this  acceptance  the  bank  advanced  the  money  to  the  plaintiff.  In  July 
following  a patent  issued  to  the  plaintiff  for  the  whole  tract  purchased  by 
him,  including  this,  but  it  expressly  reserved  all  navigable  waters,  and 
gave  no  rights  or  privileges  to  him  in  respect  of  the  river.  The  de- 
fendants went  on  with  their  works,  no  objection  being  made  by  the  plaintiff 
until  March,  1855,  when  he  gave  them  notice  that  unless  the  sum 
awarded  was  paid  without  delay,  he  would  resume  possession.  On  the 
16th  April  following  he  tendered  a conveyance  of  the  land,  subject  to 
the  reservations  contained  in  the  patent,  which  they  rejected  as  not  being 
in  compliance  with  the  award,  inasmuch  as  the  sum  given  was  almost 
entirely  for  rights  and  privileges  claimed  by  the  plaintiff  in  the  river,  which 
it  appeared  he  did  not  possess.  He  thereupon  brought  this  action  of 
ejectment  to  recover  possession  of  the  land.  In  May  an  act  of  Parliament 
was  passed  authorizing  defendants  to  make  a fixed  bridge  over  any  river 
across  which  their  railway  might  be  carried.  After  action  brought 
the  defendants  paid  into  court  the  sum  awarded,  with  interest,  but  the 
plaintiff  still  proceeded  with  the  suit  : 

Held,  that  the  defendants  were  lawfully  in  possession  after  the  award,  and 
that  upon  the  facts  proved  the  plaintiff  had  no  right  to  dispossess  them. 

This  was  an  action  brought  on  the  25th  of  April,  1855, 
for  12  acres ™on  the  River  Credit  (described). 

A special  case  was  stated  for  the  opinion  of  the  court,  of 
which  the  following  are  the  material  facts  : — 

On  the  81st  of  December  1858  the  parties  submitted  to 
arbitration  the  value  of  certain  land  of  the  plaintiff's,  which 
the  defendants  required  for  their  railway,  and  also  what 
damages  the  plaintiff  might  sustain  by  any  interference  on 
the  part  of  the  defendants  with  certain  rights  and  privileges 
claimed  by  him  in  the  River  Credit.  And  in  the  articles 
of  submission  it  was  stated  that  both  parties  agreed  and 
understood  that  the  reference  to  arbitration  should  not 
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imply,  or  be  construed  into,  any  consent  on  the  part  of  the 
plaintiff  to  any  interference  with  his  said  lands  or  privileges 
by  the  said  company,  and  further  that  the  submission  might 
be  made  a rule  of  this  court. 

At  the  time  of  making  this  submission  the  plaintiff  had 
purchased  from  the  Government  certain  lands  bordering  on 
the  River  Credit,  through  which  the  defendants  had  laid 
down  their  railway  line,  but  he  had  not  yet  obtained  his 
patent. 

He  claimed  to  be  entitled  to  certain  privileges  as  the  pro- 
prietor of  the  bed,  of  the  River  Credit,  and  of  the  land  on 
. each  side  forming  its  banks,  and  to  be  indemnified  against 
any  injury  that  he  might  be  exposed  to  in  regard  to  such 
private  rights  by  the  interruption  of  navigation  up  and 
down  the  river,  which  might  be  occasioned  by  such  bridge 
and  other  works  as  the  company  might  construct,  and  for  any 
other  injury  which  might  be  done  to  him  as  a private  propri- 
etor, by  interfering  with  the  bed  of  the  river,  or  the  waters, 
or  the  immediate  border  of  the  stream.  The  plaintiff  owned 
a considerable  tract  of  land  both  above  and  below  the  point 
at  which  the  line  of  railway,  as  laid  down,  was  intended  to  be 
carried  across  the  river. 

At  the  time  of  the  submission  it  was  not  known  to  the  de- 
fendants what  right  the  plaintiff  had  to  the  bed  of  the  River 
Credit,  or  any  privileges  connected  with  the  stream.  They 
went  to  arbitration,  it  appeared,  on  the  assumption  that  he 
had  such  rights,  and  could  convey  them. 

On  the  17th  of  April,  1854,  the  arbitrators  made  their 
award,  in  which  they  recited  that  the  defendants  found  it 
necessary  to  carry  their  railway  through  certain  lands  of  the 
plaintiff  adjacent  to  the  River  Credit,  and  also  to  cross  there 
the  said  river  by  a permanent  fixed  bridge , and  further  re- 
quired certain  portions  of  the  land  of  the  plaintiff  adjacent  to 
the  line  of  the  road  where  it  so  crossed,  for  the  purposes  of  the 
road,  all  which  line  of  road  and  portions  of  lands  were  therein 
stated  to  be  delineated  in  a plan  specially  referred  to,  and  the 
land  was  moreover  described  in  the  award  by  metes  and 
bounds,  which  description  was  of  parts  of  several  lots,  and 
carried  the  lines  across  the  River  Credit.  Two  tracts  were 
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described,  the  one  enclosing  12  acres  and-^-,  the  same  tract 
for  which  this  action  was  brought,  and  the  other  being  a small 
tract  remote  from  the  river,  through  which  the  track  of  the 
railway  passed,  being^-  of  an  acre,  part  of  lot  18,  in  the 
2nd  range  south  of  Dundas  Street.  This  latter  piece  of 
land  was  not  included  in  this  action. 

The  arbitrators  awarded  and  determined  “the  value  of  the 
land  so  required  by  the  Company,  and  the  sum  to  be  paid  as 
compensation  for  all  damages  by  or  through  the  means  of  the 
said  Company,  their  road  and  works,  which  the  said  James 
Cotton  (the  plaintiff)  maysustain  by  reason  of  the  severance  of 
his  lands  crossing  the  said  river  bysuchpermanent  fixed  bridge 
as  aforesaid, and  interrupting  the  navigation  thereof, or  other- 
wise howsoever,  and  by  reason  of  the  interference  of  the  Com- 
pany with  his  said  rights  and  privileges  of  what  nature 
soever  in  the  said  river  Credit,  at  the  sum  of  £8675,  to  be 
paid  by  the  Company  to  the  said  J.  C.  upon  his  executing  to 
said  Company  a good  and  valid  conveyance  of  the  said  land 
to  them,  their  successors  and  assigns  forever.”  And  they 
further  awarded  and  directed , “ that  the  said  Company  shall 
and  may  take  immediate  possession  of  the  said  required 
parcels  of  land,  and  carry  forward  their  works  thereon 
And  that  the  Company  shall  grant  and  convey  to  the  said 
J.  C.,  his  heirs  and  assigns,  out  of  the  said^lands  and  pre- 
mises so  to  be  conveyed  by  him  to  the  said  Company,  a right 
of  way  across  and  over  the  said  premises  under  the  proposed 
permanent  fixed  bridge,  along  the  foot  of  the  west  bank  of 
the  river,  not  exceeding  fifteen  feet  in  width,  so  as  to  afford 
means  of  communication  between  the  premises  of  the  said 
J.  C.,  lying  north  and  south  of  the  said  proposed  bridge. 

On  the  22nd  of  April  1854,  the  plaintiff  drew  on  the 
solicitor  of  the  defendants  in  favour  of  the  Rank  of  Upper 
Canada  for  the  whole  sum  awarded,  writing  his  draft  at  the 
foot  of  the  award,  which  order  the  solicitor  accepted  the 
same  day  in  writing  across  the  face  of  the  order,  expressing 
that,  on  behalf  of  the  Company,  he  agreed  to  pay  that  order 
as  soon  as  the  plaintiff  should  fulfil  his  part  of  the  award. 

On  this  conditional  acceptance  the  bank  advanced  the 
money  to  the  plaintiff,  retaining  the  acceptance  as  a security. 

12  xiv.  u.  c.  Q.  B. 
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On  the  11th  of  July  i854,  a Crown  patent  issued  to  the 
plaintiff  for  the  lands  which  he  had  purchased  from  the 
government,  namely  1002J  acres,  and  for  which  he  paid 
<£4200  11s.  8 d.  The  twelve  acres  and  upwards  described 
in  the  award  formed  a portion  of  this  tract,  and  in  the 
patent  there  was  an  express  reservation  to  the  Crown  “of  all 
navigable  waters,  and  free  access  to  their  shores  for  all  vessels, 
boats  and  persons.  And  reserving  “ the  free  use,  passage 
and  enjoyment,  of,  in,  over  and  upon,  all  navigable  waters 
flowing  through  or  upon  any  part  of  the  lands  hereby 
granted .” 

After  the  making  of  the  award,  and  up  to  the  time  of 
issuing  this  patent,  matters  remained  as  they  were,  the 
Company  not  being  expected  to  pay  the  money  till  the 
plaintiff  was  in  a condition  to  make  a title,  and  the  bank 
being  content  to  advance  the  money  in  the  mean  time, 
relying  on  the-  credit  of  Mr.  Cotton  as  well  as  upon  the 
conditional  acceptance.  And  it  was  admitted  in  the  case 
that  during  this  interval,  and  until  the  16th  of  April  1855, 
when  the  plaintiff  tendered  a deed  to  the  defendants,  which 
they  rejected,  the  plaintiff  never  objected  to  the  terms  of 
the  acceptance  which  the  defendants’  solicitor  had  given, 
nor  to  the  construction  by  the  defendants  of  the  railway,  and 
other  erections,  upon  the  land  which  they  had  proposed  to 
acquire. 

On  the  16th  of  April  1855,  the  plaintiff  tendered  to  the 
defendants  a deed  conveying  to  them,  in  consideration  of  the 
sum  awarded,  the  12  acres  and  ^ as  described  in  the  award, 
and  in  the  patent,  “subject  however  to,  and  excepting  the  re- 
servations, conditions  and  exceptions  contained  in  the  original 
grant  from  the  Crown  to  the  said  J.  C.  dated  11th  July,  1854.” 
This  exception  was  made,  as  assumed  by  the  court,  because  the 
plaintiff  saw  by  his  patent  that  he  had  not  power  to  grant  what 
was  therein  reserved*  and  the  delay  which  took  place  in  paying 
the  money,  or  ^rather  in  the  plaintiff  making  the  deed  which 
was  to  entitle  him  to  call  upon  defendants  to  pay  it  to  the 
bank,  seemed  to  have  arisen  from  the  objection  made  by  the 
defendants  to  pay  the  £8,675  merely  for  the  title  to  the  12 
acres  of  land,  when  it  was,  as  they  contended,  awarded 
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almost  entirely  as  compensation  for  rights  and  privileges 
claimed  by  the  plaintiff  in  the  river  Credit,  which  rights  and 
privileges  it  appeared  the  plaintiff  did  not  possess  under  his 
patent,  and  could  not  therefore  transfer  to  the  defendants. 

The  defendants  insisted  that  the  plaintiff  tendering  them 
a deed  of  the  12  acres  of  land  merely,  subject  to  all  the 
reservations  contained  in  the  patent,  could  not  entitle  him  to 
the  sum  awarded,  either  according  to  the  terms  of  the  award, 
or  consistently  with  the  acceptance  which  he  had  himself 
received,  and  taken  to  the  bank  and  made  use  of. 

The  bank  which  had  advanced  the  money  to  the  plaintiff 
shewed  forbearance  for  a time,  hoping  probably,  that  the 
matter  would  be  accommodated  between  the  parties,  but  in 
September  1825,  they  took  a conlession  of  judgment  from 
the  plaintiff  for  the  sum  advanced  to  him. 

In  March  1855  the  plaintiff’s  solicitor  wrote  to  the  solici- 
tor of  the  defendants,  that  unless  the  sum  awarded  was 
paid  to  him  without  delay,  he  would  take  steps  to  enforce  or 
repudiate  the  award,  byretaking  possession  of  the  lands,  as 
he  should  be  advised;  and  on  the  21st  of  March  1855,  before 
the  deed  was  tendered,  the  plaintiff’s  solicitor  wrote  to  the 
president  of  the  Railway  Company,  pointing  out  that  the 
award  made  it  one  condition  of  paying  the  money,  that  the 
defendants  should  obtain  from  the  plaintiff  a title  to  a portion 
of  lot  18  in  the  2nd  range,  and  also  to  the  bed  of  the  river 
Credit ; that  the  portion  of  lot  13  was  not  part  of  the  land 
in  respect  of  which  an  award  was  to  be  made,  and  that  this 
was  so  understood : that  no  part  of  the  sum  awarded  was 
given  on  account  of  it,  and  that  it  should  not  therefore  have 
been  required  to  be  conveyed : that  the  plaintiff  was  about  to 
tender  a conveyance  of  the  other  land,  subject  to  and 
excepting  all  the  reservations  contained  in  the  grant  from 
the  Crown,  under  which  grant,  among  othet  things,  navigable 
rivers  were  reserved ; that  on  tender  of  such  conveyance 
payment  would  be  required,  and  if  not  made  the  plaintiff 
intended  to  resume  possession  of  the  land  mentioned  in  the 
award,  and  to  remove  therefrom  the  works  of  the  Company. 

On  the  19th  of  May  1855,  an  act  of  Parliament  was 
passed,  making  it  lawful  for  the  defendants  to  construct  a 
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fixed  and  permanent  bridge  across  any  river  over  which  their 
railway  may  be  carried,  with  a proviso,  that  if  the  erection 
of  any  permanent  bridge,  instead  of  a swing  bridge,  should 
invade  any  private  rights,  the  Company  should  indemnify  all 
parties  that  may  be  so  injured ; and  that  in  case  of  disagree- 
ment as  to  the  amount  of  damages,  the  same  should  be  decided 
in  the  same  manner  as  other  claims  for  compensation  against 
the  Company ; and  provided  also  that  any  such  claim  must 
be  made,  and  proceedings  for  the  recovery  thereof  commenced 
within  six  months  from  the  passing  of  that  act. 

It  was  admitted  between  the  parties  that  before  this 
action  was  brought  the  defendants  had  not  paid  or  tendered 
the  amount  of  the  award  for  which  the  draft  had  been  con- 
ditionally accepted,  and  had  not  paid  or  tendered  to  any  one 
the  sum  awarded  before  the  4th  of  October  1855,  when  the 
defendants  paid  into  this  court  £4149,  being  the  amount 
awarded,  and  interest  thereon  to  the  4th  of  April  1856, 
which  payment  they  made  under  the  statute  16  Yic.  ch.  99, 
and  the  other  statutes  relating  to  the  Great  Western  Railway 
Company. 

It  was  admitted,  also,  that  the  Credit  is  a navigable  river, 
and  is  obstructed  by  a bridge  erected  for  carrying  the  com- 
mon public  highway  across  the  river  at  its  mouth  ; and  that 
there  was  no  proof  that  the  plaintiff  owned  any  part  of  the 
lot  18  mentioned  in  the  award,  except  that  his  name  was. 
written  on  the  lot  on  the  plan  : that  he  did  not  claim  to  own 
it ; and  that  in  fact  in  part  of  the  sum  awarded  was  allowed 
on  account  of  it ; that  the  plaintiff  claimed  that  he  had  a 
right  to  convey  the  bed  of  the  river  Credit,  and  claimed  for 
a swing  bridge  to  allow  vessels  to  pass  up  beyond  the  railway 
to  his  land  beyond. 

On  these  facts,  with  some  other  particular  admissions 
which  do  not  affect  this  decision  of  the  case,  it  was  left  to 
the  court  to  determine  whether  the  plaintiff  was  entitled  to 
regain  possession  of  all  or  any  of  the  land  mentioned  in  the 
summons  in  the  action,  and  if  so,  a verdict  was  to  be  entered 
for  the  plaintiff;  otherwise  the  court  might  direct  a nonsuitor 
verdict  for  defendants,  on  whose  part  it  was  contended 
no  action  would  lie,  for  that  the  plaintiff ’s  remedy  was  upon  the 
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award  only,  and  that  the  payment  of  the  amount  into  court 
pursuant  to  the  statute  had  vested  the  title  to  the  land 
conclusively  in  the  Company. 

Vankoughnet,Q.  C.,  and  Leith  for  the  plaintiff. 

Connor,  Q.  C.,  and  Galt  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

If  there  had  been  no  statute  on  this  subject  passed  later 
than  the  first  statute  4 Wm.  IY.  ch.  29,  we  think  it  could 
not  be  said  that  in  this  case  the  plaintiff  was  entitled,  upon 
the  facts  admitted,  to  resume  possession  of  his  land  on 
account  of  the  sum  awarded  not  being  paid  within  three 
months,  according  to  the  4th  section  of  that  act,  because  the 
reasonable  construction  to  give  to  that  clause  is,  that  the 
Company  shall  not  delay  to  pay  the  money  awarded  beyond 
three  months  from  the  time  when  it  ought  to  be  paid.  Now, 
without  determining  that  the  arbitrators  can,  in  such  a case, 
give  a day  prospectively  for  paying  the  money,  merely  by 
way  of  giving  credit,  it  was  clearly  in  their  power  to  award, 
as  they  did,  that  the  money  should  be  paid  as  soon  as  the 
plaintiff  should  make  to  the  Company  a good  and  valid 
conveyance  of  the  land,  and  not  before.  It  is  admitted  that 
the  land,  as  described  in  the  submission  and  award,  included 
the  land  covered  by  the  river  Credit,  which  the  plaintiff 
claimed  a right  to  convey,  but  in  which,  or  in  or  over  the 
waters  or  banks  of  the  river,  it  became  clear,  after  the 
award  was  made,  that  the  plaintiff  could  claim  no  exclusive 
right  or  privilege,  and  therefore  could  convey  none.  There 
was,  therefore,  no  such  fault  in  not  paying  the  money  as 
could  entitle  the  plaintiff  to  resume  possession  under  the  4th 
clause  of  4"Wm.  IY.  ch.  29,  if  that  proviso  were  to  govern. 

The  tendering  such  a deed  as  was  tendered  in  April  1855 
did  not,  we  think,  entitle  the  plaintiff  to  the  .£3,675,  which 
sum  would  not  even  now  be  payable,  according  to  the  tenor 
of  the  award,  if  the  defendants  were  able  to  insist  upon  the 
objection,  which  they  did  insist  upon  at  that  time,  when  they 
had  no  such  legislative  authority  as  was  afterwards  given  to 
them  to  carry  their  railway  across  tlienavigable  river  Credit. 
They  then  naturally  desired  to  see  that  they  would  in  some 


94 


QUUEN’s  BENCH,  HILARY  TERM,  19  YIC. 


way  be  put  in  possession  of  such  authority,  without  which 
they  could  not  proceed,  and  as  the  plaintiff  had  claimed  that 
he  was  in  a position  to  exercise  exclusive  rights  and  privi- 
leges over  the  river,  and  had  been  awarded  a very  large 
sum,  principally  in  consideration  of  his  relinquishing  those 
rights  and  transferring  them  to  the  defendants,  it  was  not 
unreasonable  that  before  they  paid  the  money  they  should 
desire  to  see  their  way  clear  in  this  respect.  In  the 
meantime  the  defendants  were  in  possession  of  the  land 
claimed  in  this  action  of  ejectment,  and  legally  so ; for, 
notwithstanding  the  words  inserted  in  the  submission,  that 
the  agreement  to  refer  should  not  imply  a consent  on  the 
part  of  the  plaintiff  to  any  interference  with  his  lands  by 
the  Company,  yet  the  arbitrators  did  make  it  a part  of  their 
award  that  the  defendants  might  take  immediate  possession 
of  the  land,  and  carry  forward  their  works  upon  it.  If  they 
could  not  legally  give  this  direction,  or  had  not  done  it,  still 
there  is  the  act  of  parliament,  which  evidently  intends  that 
the  Company  may,  in  such  cases,  take  possession  after  the 
agreement  to  refer,  for  it  provides  that  on  failure  to  pay  the 
money  possession  may  be  resumed;  and  there  is  besides,  the 
fact  in  this  case,  that  the  plaintiff  acquiesced  in  the  award, 
and  drew  for  the  money,  and  had  all  the  advantage  of  his 
draft  which  he  could  expect  under  the  circumstances,  by 
obtaining  the  advance  from  the  bank.  He  acquiesced  also 
in  the  possession  taken  by  the  defendants,  and  without 
making  any  objection  saw  them  carrying  on  works  which  it 
is  not  disputed  occasioned  an  expenditure  of  many  thousand 
pounds. 

If  we  consider  the  later  statute  16  Yic.  ch.  99,  secs.  4,  5, 
6 and  7,  we  must,  we  think,  arrive  at  the  same  result : namely, 
that  the  defendants,  when  the  deed  was  tendered,  were 
legally  in  possession  of  the  land,  and  had  been  so  for  many 
months  with  the  plaintiff’s  knowledge  and  acquiescence. 
Under  such  circumstances  it  is  impossible,  in  our  opinion, 
that  we  can  hold  the  plaintiff  entitled  to  recover  possession 
of  the  land  after  the  railway  has  at  a great  expense  been 
constructed  upon  it.  The  defendants  went  to  arbitration 
with  the  plaintiff,  as  the  law  allowed,  and  having  done  so 


COTTON  V.  THU  HAMILTON  AND  TORONTO  R.  W.  CO. 


95 


they  went  into  possession,  whether  before  or  after  the  award 
was  made  is  not  shewn.  They  might,  we  think,  have  taken 
possession  legally  afterthe  submission  and  before  the  award 
but  if  they  did  take  possession  on  the  instant,  and  if  that 
were  irregular  still  that  possession  was  abundantly  sanctioned 
afterwards,  and  could  not  be  capriciously  put  an  end  to  after 
alarge  expenditure  had  taken  place  in  consequence.  Under  the 
5th, 6th,  and  7th  clauses  ofthel6Vic.  ch.  99,  the  casewould 
be  free  from  doubt  if  the  possession  were  not  taken  till  after 
the  award,  or  being  taken  before,  was  acquiesced  in  after- 
wards. The  payment  of  the  money  into  court  shews  that 
the  plaintiff  is  in  no  difficulty  as  regards  his  having  the  value 
of  his  land,  and  many  times  more  than  its  value;  and  that  if 
it  be  too  late  for  him  now  to  move  against  the  award  upon 
any  such  objections  as  have  been  made,  on  account  of  its 
exacting  a deed  of  —of  an  acre  of  land  which  he  does  not 
own,  that  he  can  suffer  no  prejudice  from  that. 

The  case  of  Doe  dem.  Armistead  v.  North  Staffordshire 
Railway  Company  (16  Q.  B.  526),  and  of  Doe  dem.  Hudson 
v.  Leeds  and  Bradford  Railway  Company  (16  Q.  B.  796), are 
satisfactory  authorities  in  favor  of  the  defendants;  and  it  would 
seem  to  imply  a great  reflection  upon  the  legislation  and 
jurisprudence  of  the  country,' if  we  found  it  necessary  to 
decide  otherwise.  Consider  what  are  the  facts  of  the  case  : 
The  plaintiff  purchased  not  long  ago  1000  acres  of  land  and 
upwards  at  the  River  Credit  for  about  ,£4500.  The  Railway 
Company  requires  about  12  acres  of  the  1000,  and  go  to 
arbitration  with  the  plaintiff  in  order  to  determine  what  it 
would  be  just  to  pay  the  plaintiff  for  the  12  acres,  and  for 
relinquishing  in  their  favor  the  control  of  the  river,  which 
the  plaintiff  represented  himself,  and  probably  believed  him- 
self, to  be  entitled  to  under  his  purchase  from  the  Govern- 
ment. For  the  two  claims  he  is  awarded  £3675,  a sum 
nearly  sufficient  to  pay  for  the  1000  acres  he  had  purchased. 
This  award,  if  on  any  ground  he  was  dissatisfied  with  it,  it 
was  competent  to  him  to  move  against  within  the  proper 
time,  but  he  perfectly  acquiesced,  and  drew  for  the  amount, 
and  obtained  the  money  upon  the  defendants’  conditional 
acceptance. 
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That  sum  he  was  therefore  willing  to  take,  even  while  he 
assumed  to  be  able  to  confer  upon  the  defendants  a privilege 
of  far  greater  value  than  the  twelve  acres  of  land.  Now  that 
it  has  turned  out  tha»t  he  had  not  those  rights  and  privileges, 
and  is  therefore  compelled  to  limit  his  conveyance  to  the 
twelve  acres  of  land  alone,  he  desires  to  reject  the  £3675 
as  an  insufficient  recompence  for  the  land  alone,  and  to  expel 
the  company  from  the  occupation.  What  benefit  he  could 
expect  from  such  a proceeding,  if  it  were  open  to  him,  it  is 
not  easy  to  understand,  but  certainly,  as  was  remarked  by  the 
court  in  one  of  the  cases  we  have  referred  to,  it  would  be 
exceedingly  oppressive  if  he  could  succeed. 

It  is  quite  true,  as  was  urged  by  Mr.  Vankoughnet,  that 
the  question  in  this  action  of  ejectment  is  whether  the  plain- 
tiff was  entitled  to  the  possession  of  this  land  at  the  time 
that  he  brought  this  action,  and  that  this  question  cannot 
he  affected  by  anything  that  has  been  done  since,  such  as  the 
paying  the  money  into  court,  but  we  think  it  impossible  for 
us  to  deny  that  the  defendants  were  lawfully  in  possession 
after  the  award  made,  if  they  did  not  take  possession  before ; 
and  that  being  so,  there  is  nothing,  in  our  opinion,  in  the 
facts  proved  that  can  have  conferred  upon  the  plaintiff  the 
right  to  dispossess  them,  for  both  reason  and  justice,  as  well 
as  the  provisions  of  the  statutes,  or  in  favor  of  their  retain- 
ing the  possession  for  the  public  purpose  for  which  they 
took  it  under  the  authority  of  the  law. 

If  there  should  be  any  difficulty  in  the  plaintiff  obtaining 
the  sum  awarded,  which  we  cannot  anticipate,  he  has  his 
remedy. 

The  case  of  Rankin  v.  The  Great  Western  Railway  Co. 
(4  C.  P.  463)  is  strongly  against  the  plaintiff’s  action ; and  the 
case  cited,  of  Gravatt  v.  Attwood  (19  L.  J.  Q.  B.  474),  has  a 
strong  bearing  against  the  right  of  the  plaintiff  to  endeavour 
by  this  ejectment  indirectly  to  set  aside  an  award  which  he 
made  no  attempt  within  the  proper  time  to  set  aside,  but  on 
the  contrary  submitted  to  it,  and  took  a large  benefit  under  it. 

We  think  the  verdict  must  be  entered  for  the  defendants. 

Judgment  for  defendant. 
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Dewson  y.  St.  Clair. 

Ejectment — Amendment — Demand  of  possession. 

The  record  in  ejectment  may  be  amended  at  the  trial  by  adding  the  plea. 
Defendant  held  under  a lease  for  a term  of  five  years,  containing  a covenant 
by  the  lessor  to  grant  him  a renewal  for  five  years  at  a rent  named,  if  he 
should  request  it.  The  first  term  having  expired,  and  no  request  made 
for  a renewal. 

Held,  that  the  lessor  might  maintain  ejectment  without  any  demand  of  pos- 
session. 

Ejectment,  for  45^-  perches,  part  .of  the  north  half  of 
No.  1,  in  the  6th  concession  ofWest  Gwillimbury  (particularly 
described  by  metes  and  bounds).  This  writ  issued  on  the 
18th  of  August,  1855,  with  a notice  of  claim  for  substantial 
damages.  The  defendant  appeared  by  attorney,  for  the  whole 
property  claimed.  In  making  up  the  record,  however,  no 
plea  was  entered,  and  after  the  jury  was  sworn  the  record 
was  amended  by  adding  the  plea  prescribed  by  14  & 15  Yic. 
ch.  114,  sec.  6,  by  order  of  Gwynne , Q.  C.,  before  whom 
the  cause  was  tried,  at  Barrie,  in  September  last.  The 
plaintiff  claimed  as  devisee  under  the  will  of  Jeremiah 
William  Dewson,  whereby  he  gave,  devised  and  bequeathed 
to  her,  “ during  her  lifetime,  in  trust  for  the  maintenance  of 
herself  and  the  younger  children,”  the  house  and  premises 
in  question;  and  besides  proving  this  will,  the  plaintiff  put  in 
and  proved  a lease,  dated  the  23rd  of  April,  1850,  made 
between  Jeremiah  W.  Dewson,  of  the  one  part,  and  the  de- 
fendant of  the  other  part,  whereby  J.  W.  Dewson  demised 
the  premises  in  question  to  the  defendant,  for  five  years  from 
the  1st  of  May,  1850,  at  £20  per  annum,  payable  half  yearly, 
with  a covenant  (among  others)  on  the  part  of  the  lessor,  his 
heirs,  &c.,  that  if  the  lessee  (defendant)  at  the  expiration  of 
the  term  thereby  granted,  should  have  paid  the  rent  reserved, 
and  have  performed  the  covenants  on  his  part  to  be  performed, 
and  if  it  should  be  the  request  of  the  lessee,  then  the  lessor 
covenanted  with  the  lessee  to  grant  unto  him  a renewal  of  the 
said  lease  for  other  five  years,  to  commence  from  the  termi- 
nation of  the  term  thereby  demised,  at  the  rent  of  £27  10s. 
Od.  per  annum.  The  plaintiff’s  counsel  claimed  a verdict, 
on  the  ground  that  the  first  term  of  five  years  having  elapsed, 
the  plaintiff  had  a right  to  recover  the  possession,  the  de- 
13  xiv.  u.  c.  Q.  B. 
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fendant’s  remedy  being  in  equity  for  specific  performance, 
or  for  an  injunction  to  restrain  an  action  *at  law.  The  de- 
fendant’s counsel  moved  for  a non-suit  on  the  evidence,  and 
Mr.  Gwynne,  being  of  opinion  that  at  all  events  a demand 
of  possession  was  necessary,  nonsuited  the  plaintiff,  with 
leave  reserved  to  set  it  aside  and  enter  a yerdict  for  plaintiff, 
with  nominal  damages,  if  the  court  should  be  ol  opinion  that 
the  action  was  sustainable  on  the  evidence.  The  defendant 
offered  no  evidence  of  a request  for  a new  lease. 

In  Michaelmas  term,  Cosens  moved  to  enter  a verdict  for 
the  plaintiff,  pursuant  to  leave  reserved.  He  cited  Adams  on 
Ejectment,  141-2,  129 : Hoe  dem.  Knight  v.  Quigley,  2 
Camp.  505;  Hoe  Richardson  v.  Hafoe,  4 U.  C.  R.  484  ; Hoe 
Hollingeworth  v.  Stennett,  2 Esp.  717 ; Hoe  Roby  v.  Maisey, 
8 B.  & C.  707  ; Thompson  v.  Guyon,  5 Sim.  55  ; Hoe  Mait- 
land v.  Hillabough,  5 U.  C.  R.  214. 

Demjpsey  andj Blevins  shewed  cause,  citing  Platt  on  Leases, 

I.  707,  788  ; Statham  v.  Liverpool  Hock  Company,  8 Y.  & 

J.  567. 

Hraper,  J.,  delivered  the  judgment  of  the  court. 

Looking  at  the  words  of  the  6th  section  of  14  & 15 
Yic.  ch.  114,  it  is  plain  that  on  the  entry  of  appearance 
the  cause  is  at  once  considered  at  issue,  and  the  record  for 
trial  is  the  first  place  in  which  the  formal  plea  given  by 
statute  appears.  We  think,  therefore,  no  objection  can  be 
now  prop erly  urged  to  the  adding  the  plea  at  the  trial.  It 
was  amending  a mere  matter  of  form,  causing  no  possible 
prejudice  to  the  defendant. 

The  whole  question  as  to  whether  the  plaintiff  ’s  rule  should 
be  made  absolute,  turns  on  the  necessity  for  a demand  of  pos- 
sesion. 

The  second  term  of  five  years  was  not  actually  created. 
No  new  lease  was  requested  or  made.  It  all  rested  in  cove- 
nant, to  lease  on  the  defendant’s  request.  Is  that  a defence 
in  ejectment,  brought  after  the  first  term  has  expired?  We 
think  not,  for  it  is  only  an  equitable  interest  or  right,  but  the 
legal  estate  is  in  the  lessor.  If  the  tenant  had  proved  a re- 
quest it  might  probably  have  made  this  difference,  that  his 
possession  would  be  referrable  to  the  agreement  and  he  could 
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not  be  ejected  without  a demand  of  possession.  But  here, 
for  all  that  appears,  he  has  made  no  request,  and  the  opinion 
is  his  whether  he  will  take  a new  lease  or  no.  It  seems  to 
us,  therefore,  that  he  is  in  the  position  of  a tenant  whose 
term  has  expired,  and  who  is  not  entitled  to  a demand  of 
possession. 

Buie  absolute. 


Ketchum  v.  Mighton  et  al. 

Statute  of  Limitations — Want  of  possession. 

The  right  to  land  is  not  barred  by  forty  years  want  or  possession,  unless 
some  other  person  has  also  been  in  possession  for  that  time. 

In  this  case,  where  the  plaintiff  had  been  out  of  possession  more  than  forty 
years,  and  had  asserted  no  rig-ht,  but  declared  that  he  owned  no  land  in 
the  township,  and  the  deed  under  which  he  claimed  had  a suspicious 
appearance,  the  jury  having  found  in  his  favor,  a new  trial  was  granted. 

Ejectment  for  lot  24,  in  the  third  concession  of  Pickering. 
The  writ  issued  on  the  fourth  of  February,  1854.  The 
defendant,  Mighton,  appeared  by  one  attorney  and  defended 
for  the  whole  of  the  premises.  The  other  two  defendants 
appeared  by  another  attorney,  and  also  defended  for  the 
whole  of  the  premises. 

The  case  was  tried  at  Whitby,  in  November  last,  before 
Draper,  J.  The  plaintiff  produced  an  exemplification  of  a 
patent  from  the  crown,  dated  8th  of  July,  1799,  granting  the 
lot  of  question  to  “John  Caldwell,  H.  E.”  in  fee.  2nd.  A 
deed,  bearing  date  the  1st  of  December,  1798,  made  between 
John  Caldwell,  of  the  township,  of  Ernestown,  Midland  Dis- 
trict, wheel-maker,”  and  himself,  whereby  the  said  John 
Caldwell,  in  consideration  of  £10,  bargained,  sold,  remised, 
released,  aliened,  and  confirmed  to  him  (plaintiff)  the  lot  in 
question,  habendum  in  fee,  with  a covenant  of  warranty.  To 
sustain  this  deed,  and  to  establish  the  identity  of  the  John 
Cadwell  by  whom  it  purported  to  be  made,  the  plaintiff  gave 
proof  of  the  hand-writing  of  the  subscribing  witnesses,  and 
that  they  lived  ne^r  John  Caldwell,  who  lived  and  died  in 
Ernestown:  that  he  was  married  to  Julianna,  daughter  of  one 
Jacob  Miller  ; and  a copy  of  a petition  of  John  Caldwell,  a 
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loyalist,  was  put  in,  in  which  he,  in  November,  1797,  peti- 
tioned for  a grant  to  his  wife  Julianna,  and  to  his  child 
Jacob,  born  before  1789,  and  stated  that  he  had  drawn  but 
one  hundred  acres,  and  prayed  for  his  additional  land  as  a 
s ettler,  to  which  petition  was  appended  an  affidavit  of  Jacob 
Miller,  father  to  the  petitioner’s  wife,  and  upon  which  peti- 
tion an  order  in  council  was  made,  granting  to  himself  two 
hundred  acres  to  close  all  claims,  and  for  his  wife  four  hun- 
dred acres,  as  the  daughter  of  a subaltern.  A son  of  this 
Caldwell  proved  that  they  were  aware,  in  the  family,  that 
his  father  had  drawn  a lot  in  Pickering,  but  they  never  looked 
after  it,  as  they  expected  it  was  sold  to  the  plaintiff.  For 
the  defendant,  it  was  contended  that  the  plaintiff’s  title 
commenced,  and  his  right  accrued,  more  than  forty  years 
b efore  this  action  was  instituted,  and  that  consequently  his 
right  and  title  were  extinguished.  Witnesses  were  also  called 
to  prove  that  in  1810,  the  plaintiff  having  sold  another  lot  in 
Pickering,  near  the  lot  in  question,  had  repeatedly  asserted 
that  he  owned  no  land  in  Canada  except  the  lot  he  had  then 
sold  and  two  hundred  acres  in  the  township  of  Haldimand; 
and  also,  that  parties  had  commenced  about  1882  or  88,  to 
clear  on  this  lot  an  acre  or  so ; that  since  1886  and  1837  the 
lot  had  been  a good  deal  cleared  off.  The  objection  as  to  the 
forty  years’  possession  was  overruled  pro  forma,  leave  being 
reserved  to  move  to  enter  a non-suit  if  it  should  be  found 
entitled  to  prevail.  The  jury  were  strongly  urged  to  reject 
the  deed  on  which  the  plaintiff  relied,  because  on  the  face  of 
it,  as  was  contended,  it  bore  marks  of  fabrication  and  fraud. 
They  however  gave  a verdict  for  the  plaintiff. 

In  Michaelmas  Term,  Bell  obtained  a rule  Nisi  for  a new 
trial  because  the  verdict  was  contrary  to  law  and  evidence  ; 
or  for  a non-suit  on  the  point  reserved.  He  cited  Doe  Corbyn 
v.  Bramston,  3 A.  & E.  63  ; Scott  v.  Nixon,  3 Dru.  & Warr, 
388 ; Smith  v.  Llyod,  9 Ex,  562. 

Vankoughnet.  Q.  C.,  shewed  cause,  citing  Doe  Maclem  v. 
Turnbull,  5 U.  C.  B.  129;  Keyse  v.  Powell,  2'E.  & B.  132  ; 
Cannon  v.  Remington,  12  C.  B.  1 ; Remington  v.  Cannon, 
lb.  18. 
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Draper,  J.,  delivered  the  judgment  of  the  court. 

The  case  of  Smith  v.  Lloyd  (9  Ex.  562)  settles  conclu- 
sively that  the  statute  in  England  similar  to  ours  of  4 W. 
IV.  ch.  1,  does  not  apply  to  cases  of  want  of  actual  posses- 
sion by  the  plaintiff,  but  to  cases  where  he  has  been  out  &nd 
another  in  possession  of  the  prescribed  time : that  there 
must  be  both  absence  of  possession  by  the  person  who  has 
the  right,  and  actual  possession  by  another,  whether  adverse 
or  not,  to  be  protected,  to  bring  the  case  within  the  statute. 
I must  admit  I had  a contrary  impression  as  to  the  discon- 
tinuance, but  the  judgment  of  the  court  gives  no  counten- 
ance to  any  such  distinction.  So  far.  as  the  point  reserved 
therefore  is  concerned,  the  plaintiff  is  entitled  to  judgment, 
for  all  that  was  in  question  was  the  effect  of  the  plaintiff 
not  having  actual  possession  for  more  than  forty  years  after 
his  title. 

The  question  as  to  the  authenticity  of  tht,  plaintiff’s  title 
as  to  all  matters  of  fact  was  submitted  to  the  jury,  and  no 
other  objection  was  raised  to  it.  The  appearance  of  the 
deed  was  commented  on  as  leading  to  the  conclusion  that  it 
was  a fabrication,  and  not  a genuine  instrument,  and  the 
same  line  of  argument  has  been  followed  in  supporting  this 
rule.  The  deed  certainly  has  a very  suspicious  appearance, 
and  the  non-assertion  of  the  plaintiff’s  right,  if  it  were  valid, 
for  so  long  a course  of  years,  and  his  own  declarations  as  to 
not  owning  property,  make  it,  we  think,  a very  proper  case 
for  a new  trial.  The  point  whetner  the  plaintiff  by  this 
deed,  assuming  it  to  be  genuine,  entitles  himself  to  recover 
as  against  the  present  defendants,  was  not  urged  either  at 
the  trial  or  since. 
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G.W.R  W.Co. — Limitation  of  actions-Statement  of  cause  of  action-Pleading. 

The  declaration  alleged  that  the  plaintiff  was  possessed  of  a certain  farm, 
which  was,  and  of  right  should  continue  to  be,  drained  by  means  of  a stream 
running  through  it  and  another  lot  of  land  to  the  eastward,  &c.,  yet  de- 
fendants constructed  their  railway  across  the  land  of  the  plaintiff,  and 
across  said  stream  at  a point  to  the  east  of  plaintiff’s  land,  in  so  careless, 
negligent,  improper  and  unskilful  a manner,  as  to  obstruct  said  stream, 
and  prevent  the  water  from  flowing  as  it  used  and  ought  to  do,  and  did  not 
restore  it  to  its  former  state,  or  in  a sufficient  manner  not  to  impair  its 
usefulness,  though  a sufficient  time  for  so  doing  had  elapsed  before  the 
time  next  mentioned;  and  afterwards,  to  wit,  on,  &c.,  the  stream  being 
increased  by  rains,  and  the  passage  being  so  obstructed,  overflowed  the 
plaintiff’s  land  and  injured  his  crops. 

Plea — As  to  so  much  of  the  causes  of  action,  and  all  damages  in  respect 
thereof,  as  accrued  more  than  six  months  before  the  commencement  of  the 
trial,  that  the  plaintiffs  should  not  maintain  their  action,  because  the 
defendants  say  that  they  committed  the  grievances  in  the  declaration 
mentioned  in  the  construction  of  their  railway,  and  that  the  said  griev- 
ances in  the  introductory  part  of  the  plea  mentioned,  did  not  accrue  with- 
in six  months  next  before  the  commencement  of  this  suit. 

Held,  on  demurrer,  a bad  plea — the  issue  tendered  being  in  fact  whether 
those  causes  of  action  which  accrued  more  than  six  months  before  the 
commencement  of  the  suit  did  not  accrue  within  six  months  next  before 
such  commencement. 

Held,  also,  that  the  declaration  was  sufficient ; that  it  sufficiently  shewed 
the  nature  of  the  grievances  complained  of,  and  that  they  were  committed 
wrongfully. 

Per  Burns,  J. — the  obligations  imposed  by  the  gth  section  of  4 Wm.  IV. 
ch.  29,  extend  to  that  part  of  the  railway  west  of  London. 

The  declaration  alleged  that  the  plaintiff  was  lawfully 
possessed  of  a farm  in  the  Township  of  Rochester,  in  the 
county  of  Essex,  known  as  the  easterly  half  of  lot  No.  5, 
fronting  on  lake  St.  Clair,  and  between  Belle  river  and  the 
river  Ruscom;  and  that  there  had  always  been  a stream  or 
water-course  passingthrough  the  plaintiff’s  land,  and  through 
another  parcel  of  land  eastward  thereof,  not  the  plaintiff’s, 
and  that  the  stream  ran  northward  into  lake  St.Clair;  that 
the  plaintiff’s  land  was,  and  of  right  should  continue  to  be 
drained  by  means  of  this  stream  or  water-course,  of  all  stag- 
nant waters,  and  preserved  from  being  overflowed,  or  in  any- 
wise injured  by  water  remaining  thereon ; and  the  plaintiff 
was  never  hindered  or  prevented,  at  any  fit  or  proper  season 
of  the  year,  from  cultivating  his  land  and  sowing  his  grain 
and  seeds  therein;  nor  until  the  committing  of  the  grievances 
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by  the  defendants,  had  any  of  the  plaintiff’s  crops  ever  been 
damaged,  injured,  or  spoiled  by  water  overflowing  or  remain- 
ing thereon,  but  on  the  contrary,  all  the  wateF  that  fell  on 
his  land,  and  all  the  water  which  flowed  thereto,  drained  and 
passed  into  said  stream  or  water-course,  and  flowed  into  and 
along  the  same  northward  into  Lake  St.  Clair ; and  the  said 
water  should  of  right  continue  so  to  do,  and  only  for  the 
cause  stated  would  so  continue  to  do  ; yet, the  defendants, 
contriving  to  injure  the  plaintiff,  and  to  render  his  land 
unsuitable  for  the  purpose  of  cultivation  and  husbandry,  to 
wit,  on  the  1st  of  May,  1853,  and  on  divers  other  .days  be- 
tween that  day  and  the  commencement  of  this  suit,  made, 
constructed,  and  erected  their  railway,  upon  and  across  the 
land  of  the  plaintiff,  and  across  the  said  stream  or  water- 
couse,  at  a place  eastward  of  the  land  of  the  plaintiff,  in  so 
careless,  negligent,  and  improper  and  unskilful  a manner,  as 
to  obstruct  the  said  stream  or  water-course,  and  to  impede  and 
prevent  the  water  from  flowing  and  passing  in  and  along  the 
same,  as  it  always  used  of  right  to  do,  and  but  for  the 
obstruction  would  continue  to  do,  nor  did  the  defendants 
restore  the  stream  or  water-course  so  intersected  or  crossed, 
nor  have  they  yet  restored  the  same  to  its  former  state,  or  in 
a sufficient  manner  not  to  impair  its  usefulness,  though  a 
sufficient  and  reasonable  time  for  so  doing  had  elapsed  long 
before  the  time  next  mentioned ; and  the  declaration  then 
averred  that  afterwards,  on  the  1st  of  May,  1855,  and  on 
divers  other  days  and  times  between  that  day  and  the  com- 
mencement of  this  suit,  the  water  in  the  said  stream  became 
much  increased  by  heavy  rains,  and  the  passage  thereof  being 
so  obstructed,  was  thereby  changed  and  averted  from  its 
usual  and  natural  channel,  and  flowing  over  the  banks  of  the 
stream  overflowed  and  covered  the  plaintiff’s  land,  and  kept 
and  continued  the  same  so  overflowed  for  a long  space  of 
time,  to  wit,  from  the  time  last  'mentioned  until  the  com- 
mencement of  this  suit,  whereby  the  land  became  saturated, 
&c.,  stating  damage  to  various  crops. 

Third  plea. — As  to  so  much  of  the  causes  of  action  in  the 
declaration  mentioned,  and  all  damages  in  respect  thereto,  as 
accrued  more  than  six  calendar  months  before  the  commence- 
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ment  of  this  suit,  that  the  plaintiff  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against  the  defendants  in  re- 
spect thereof,  because  the  defendants  say  that  they  committed 
the  said  supposed  grievances  in  the  said  declaration  men- 
tioned in  and  about,  and  for  the  purpose  of  constructing 
their  railway  and  works,  after  the  passing  of  the  several 
acts  of  parliament  mentioned  and  referred  to  in  the  next 
preceeding  plea,  and  in  pursuance  and  in  execution  of  the 
authority  in  that  behalf  by  the  said  acts  of  parliament,  gran- 
ted to  the  defendants,  andnot  otherwise,  nor  before  the  pas- 
sing of  the  said  acts  of  parliament,  or  either  of  them. 
And  the  defendants  further  say,  that  the  said  supposed 
causes  of  action  and  damages  in  the  introductory  part  of 
this  plea  mentioned  did  not,  nor  did  any  or  either  of  them, 
or  any  part  thereof,  accrue  to  the  plaintiff  at  any  time 
within  six  calendar  months  next  before  the  commencement 
of  this  suit : verification  : wherefore  they  pray  judgment,  &c. 

Demurrer — The  material  objection  taken  was,  that  the 
issue  which  the  plea  in  fact  tenders,  is  whether  those  causes 
of  action  which  accrued  more  than  six  calendar  months  before 
the  commencement  of  this  suit  did  or  did  not  accrue  within 
six  calendar  months  next  before  the  commencement  of  this 
suit ; and  it  being  a self-evident  proposition  that  what  hap- 
pened more  than  six  months  before  the  action,  could  not  have 
happened  within  the  last  six  months  before  the  action,  the 
issue  tendered  is  nonsensicial,  and  such  as  the  plaintiff  could 
not  join  in. 

The  defendants  joined  in  demurrer,  and  excepted  to  the 
declaration,  that  the  defendants  are  not  charged  with  having 
committed  any  trespass  with  force  and  arms,  or  otherwise  ; 
also,  that  it  does  not  allege  specifically  or  otherwise  that  what 
defendants  did  was  done  wrongfully  or  unlawfully  ; that  no 
duty,  or  obligation  of  law  or  otherwise,  is  shewn,  whereby 
defendants  were  bound  to  prevent  the  consequences  alleged, 
or  any  of  them,  or  to  do  any  act  or  thing  the  ommision 
whereof  has  vested  any  right  of  action  in  the  plaintiff,  and 
no  breach  of  any  such  duty  or  obligation  is  shewn  or  alleged. 

O'Connor , for  the  demurrer,  cited  Brown  v.  Mallett 
5 C.  B.  599,  615;  1 Scott  N.  B.  156;  Dodd  v.  Holme,  1 
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A.  & E.  498  ; Lawrence  v.  The  Great  Northern  E.  W. 
Co.,  16  Q.  B.  648  ; Sommerville  v.  The  Great  Western  R. 
W.  C.,  11  U.  C.  E.  804. 

Becher,  contra,  cited — Chitty  on  Pleading,  I.  152,  397-8, 
401-3  ; Burnett  v.  Lynch,  5 B.  & C.  807 ; Eegina  v.  North 
Midland  E.  W.  Co.,  2 E.  W.  Cas.  1 ; Dondon  and  North 
Western  E.  W.  Co.  v.  Bradley,  6 E.  W.  Cas.  556. 

Robinson,  C.  J. — I think  the  objection  taken  to  the  plea 
a reasonable  one  on  special  demurrer,  though  we  might  pos- 
sibly understand  by  it,  if  objected  to  only  on  general  demurrer, 
that  the  issue  meant  to  be  tendered  was,  that  the  acts  com- 
plained of  were  committed  under  the  statute. 

If  is  only  a question  of  costs,  for  the  limitation  is  pleaded 
in  other  pleas  which  are  not  open  to  this  exception.  The 
defendants’  counsel  said,  as  I understood  him,  that  he  took 
the  pleas  from  a form  in  Chitty’s  Pleading  ; but  I have  not 
been  able  to  find  such  a form  in  either  of  the  Mr.  Chitty’s 
Precedents,  and  it  certainly  does  not  seem  to  be  a sensible 
and  proper  plea. 

In  my  opinion,  therefore,  judgment  must  be  given  for  the 
plaintiff  on  the  demurrer  so  far  as  the  plea  is  concerned,  and 
this  makes  it  necessary  that  we  should  determine  on  the 
sufficiency  of  the  declaration. 

Several  exceptions  have  been  taken  to  it,  but  we  do  not 
find  that  any  of  them  are  such  as  should  be  allowed  to  prevail. 

The  plaintiff  does  not  sue  in  trespass,  but  in  case,  for  con- 
sequential injuries  arising  from  acts  which  he  is  not  entitled 
to  treat  as  trespasses  in  themselves,  and  which  therefore  he 
has  properly  not  declared  for  as  acts  done  with  force  and 
arms.  He  might  have  so  framed  his  declaration  as  to  make 
it  more  clearly  free  from  the  other  objection  taken,  that  it 
does  not  state  and  does  not  sufficiently  shew  the  grievances 
complained  of  to  have  been  committed  wrongfully  and  unlaw- 
fully ; but  we  think  it  is  in  this  respect  sufficient  upon  general 
demurrer,  and  that  the  case  cited  by  Mr.  O’Connor,  of  Brown 
et  al.  v.  Mallett  (5  C.  B.  599),  supports  it.  It  was  there 
determined  that  where  the  facts  stated  shew  a legal  liability, 
the  allegation  of  its  being  the  duty  of  the  defendant  to  avoid 
inflicting  the  injury  complained  of  is  superfluous. 

14  xrv.  u.o.q.b. 
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The  grievance  complained  of  in  this  declaration  is,  that 
the  defendants  constructed  their  railway  over  and  upon  the 
plaintiff’s  land  in  so  careless,  negligent,  unskilful,  and  im- 
proper a manner,  that  they  have  obstructed  a stream  running 
through  the  plaintiff’s  land,  and  by  means  of  which  it  used 
to' be  drained  of  ail  superfluous  water;  and  that  they  omitted 
to  do  that  which  we  must  notice  judicially  it  was,  under  a 
public  act  of  parliament,  their  duty  to  do  within  a reasonable 
time — namely,  to  restore  the  stream  to  its  former  state,  “ so 
as  not  to  impair  its  usefulness and  that  in  consequence  of 
the  omission  the  plaintiff’s  land  has  been  flooded,  by  reason 
of  the  superfluous  water  not  being  able  to  find  its  'T.  ay  into 
Lake  St.  Clair  down  this  stream,  as  it  used  before  to  do,  and 
his  crops  have  been  destroyed. 

The  cause  of  action  is  of  the  same  nature  as  that  in  the 
case  of  La  rence  v.  The  Great  Northern  Railway  Co.  (16 
Q.  B.  648),  and  I think  the  nature  of  the  grievance  is 
sufficiently  stated  in  substance.  It  is  such  a cause  of  action 
as  would  not  have  been  included  in  any  submission  to  arbi- 
tration th  it  might  have  been  made  under  the  statute.  It 
arises  from  an  omission  to  do  what  was  necessary  for  making 
the  stream  as  useful  as  formerly  for  carrying  off  the  wTater 
from  the  land  through  which  it  passes,  and  no  arbitrators 
could  have  assumed  that  the  powers  of  the  act  would  not 
have  been  carried  into  effect  judiciously,  and  in  suchamaner 
as  not  to  occasion  unnecessary  injury.  They  would  therefore 
not  have  allowed  for  a possible  injury  of  this  kind,  which 
could  not  indeed  be  estimated,  since  its  occurence  depends 
upon  the  contingency  of  extraordinary  floods,  and  upon  the 
use  that  the  plaintiff  may  be  making  of  his  land  at  the  time 
of  such  flood  happening. 

I am  of  opinion  that  the  plaintiff  should  have  judgment  on 
demurrer  in  this  and  tiae  other  five  cases. 

Burns,  J.  - It  appears  to  me  that  thi  s declaration  is  sufficient . 
It  charges  the  defendants  with  wrongfully  intending  to  injure 
the  plaintiff  in  the  use  and  enjoyment  of  his  land  ; and  that 
whilst  the  plaintiff  was  possessed  of  his  land,  having  a right 
to  have  it  drained  into  the  stream  mentioned,  the  defendants 
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constructed  their  railway  in  so  unskiful  and  improper  a man- 
ner across  the  stream  in  question,  that  they  obs  tructed  the  flow 
of  water,  and  caused  it  to  flow  back  upon  the  plaintff’s  land, 
and  that  the  defendants  did  not  and  have  not  restored  it  to 
its  former  state,  or  to  a state  so  as  not  to  impair  its  useful- 
ness, though  a reasonable  time  has  elapsed  for  that  purpose. 
The  21st  section  of  4 Wm.  IY.  ch.  29  declares  the  act  to  be  a 
public  act,  to  be  noticed  by  the  judges.  We  see  by  the  9th 
section  (provided  the  act  be  applicable  to  that  part  of  the 
Great  Western  Railway  west  of  London)  that  whenever  the 
Company  has  occasion  to  cross  a stream  or  water-course  in 
the  construction  of  the  railway,  they  are  bound  to  restore  it 
to  its  former  state,  or  to  a state  not  to  impair  its  usefulness. 
There  was  no  occasion  for  the  plaintiff  to  state  an  obligation, 
for  this  obligation  we  see  the  legislature  has  imposed.  The 
very  fact  that  a stream  or  water-course  was  crossed  had 
caused  the  duty  to  attach,  and  all  that  the  plaintiff  had  to  do 
was  to  shew  a breach  of  that  duty  operating  to  his  injury. — 
This,  I think,  sufficiently  appears  upon  the  declaration,  and 
the  allegations  do  not  render  it  doubtful  whether  it  be  in  case 
or  trespass,  or  doubtful  what  obligation  is  cast  upon  the  defen- 
dants, the  breach  of  which  is  complained  of.  It  was  inci- 
dentally mentioned  that  it  was  questionably  whether  the  obli- 
gations mentioned  in  the  9th  section  extended  to  that  part  to 
the  road  west  of  London.  I think  it  right  to  express  my 
opinion,  though  perhaps  it  may  not  be  necessary  to  the 
decision  of  this  demurrer,  as  the  defendants  did  not  seem  to 
wish  to  press  it  much.  The  act  8 Yic.  ch.  86  revived  the 
former  act,  with  the  exception  of  the  16th,  17th  & 26th 
sections,  and  so  much  of  the  23rd  section,  or  of  any  other 
part  thereof,  as  limits  the  duration  of  the  act,  or  is  inconsistent 
with  or  repugnant  to  the  last  act.  The  third  section  gives 
the  Company  power  to  extend  the  road  from  London  to  the 
Detroit  River,  and  to  any  part  on  the  Niagara  River,  and  the 
same  privileges  contained  in  the  revived  act  are  conferred  on 
the  Company.  The  8th  section  of  the  act  incorporating  the 
Galt  and  Guelph  Road,  16  Yic.  ch.  62  ; the  8th  section  of 
that  act  incorporating  the  London  and  Port  Sarnia  Road, 
16  Yic.  ch.  101 ; the  9th  section  of  the  act  incorporating 


108 


queen’s  bench,  hilaby  tebm,  19  VIC. 


the  London  and  Port  Stanley  Road,  16  Yic.  ch.  188,  the  8th 
section  of  the  act  incorporating  the  Hamilton  and  Toronto 
Road,  16  Yic.  ch.  44,  all  declare  that  the  provisions  of  the 
4 Wm.  IY.  ch.  29,  shall  he  incorporated  with  these  respective 
charters.  It  would  be  a strange  anomaly  if  the  defendants 
could  take  the  privileges  conferred  as  applicable  to  the  exten- 
ded parts  of  the  one  line  from  London  to  the  Detroit  River, 
without  being  compelled  to  assume  the  liabilities  and  obliga- 
tions imposed  under  the  9th  section,  when  we  see  the  legisla- 
ture expressly  imposing  these  obligations  upon  other  lines, 
which  in  truth  are  but  extensions  of  the  Great  Western 
Railway,  as  seems  very  apparent  by  the  language  of  the 
legislature  in  the  different  acts  cited.  We  must,  as  it  appears 
tome,  hold  that  the  legislature  intended  by  necessary  implica- 
tion that  the  obligations  should  existwith  the  privileges  confer- 
red, in  order  to  make  the  various  provisions  of  all  the  various 
actsconneetedwith  thesame  subj  ect  consistentwitheachother . 

With  regard  to  the  plea)  if  it  had  expressed  itself  to  be 
pleaded  to  part  of  the  demand  made,  which  it  might  have 
done,  as  a plea  of  the  Statute  of  Limitationss  imply  to  part  may, 
it  would  then,  I think,  have  been  good. — See  Webb  v.  Martin 
(1  Lev.  48),  Gray  v.  Pindar  (2  B.  & P.  427).  The  vice  in 
this  plea,  however,  consists  in  offering  a matter  for  the  plain- 
tiff to  take  issue  upon,  which  he  cannot  do.  It  avers  that  all 
the  causes  of  action  beyond  six  months  were  caused  by  the 
works  of  the  defendants,  and  that  none  of  such  grievances 
were  committed  six  months  next  before  the  commencement  all 
the  action.  This  is  a self-evident  proposition,  and  to  ask  the 
plaintiff  to  join  issue  on  it  is  asking  an  absurdity.  There 
is  no  use  in  asking  the  plaintiff  to  admit  the  trtith  of  it,  for 
no  question  of  law  could  be  propounded  which  could  have  the 
effect  of  destroying  the  plaintiff’s  cause  of  action.  His  cause 
of  action  must  arise  within  six  months  next  before  he  com- 
mences his  action,  or  else  the  action  is  not  sustainable  ; and 
by  his  declaration  he  does  shew  a cause  of  action  arising 
within  six  montns. 

McLean,  J.,  concurred.  ( a ) 

Judgment  for  plaintiff  on  demurrer. 


(a)  See  Mr.  J ustice  McLean’s  judgment  upon  the  rule  in  these  cases.post  p.  1 14 
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Moxson  y.  The  Great  Western  Railway  Company  (and 

FIVE  OTHER  CASES). 

G.  W.  R.  W. — Obstruction  of  water-course — Evidence — When  cause  of  action 

accrues. 

The  Great  Western  Railway  Company  constructed  their  road  across  a stream 
which  drained  the  plaintiff’s  land,  at  a point  to  the  eastward  of  his  land. 
The  breadth  of  this  stream  at  high  water  was  about  forty  feet,  and  the 
railway  was  carried  across  it  by  a bridge  having  a culvert  of  only  seven 
feet  wide.  The  witnesses  said  it  would  require  a culvert  of  twenty  feet 
in  width  to  allow  a free  passage  when  the  stream  was  full,  and  they 
were  not  contradicted.  About  two  years  after  the  completion  of  the 
railway,  very  heavy  rains  having  fallen,  the  plaintiff’s  land  was  over- 
flowed, and  his  crops  injured,  for  which  he  sued  the  company  in  a 
special  action  on  the  case,  and  recovered  a verdict  with  £5  damages. 
Held,  that  such  verdict  was  warranted  by  the  evidence,  and  that  the  action 
was  brought  in  time,  the  cause  of  action  having  first  accrued  when  the 
injury  was  sustained,  and  not  by  the  construction  of  the  railway. 

The  declaration  in  this  case  will  be  found  at  length  in  the 
report  of  the  demurrer  to  the  third  plea,  ante  page  102. 

Chevalier  v.  The  Great  Western  Railway  Company. 

The  nature  of  the  claim  made  by  the  plaintiff  was  pre- 
cisely similar  to  the  last,  and  in  respect  of  the  same  stream 
and  culvert,  but  was  brought  for  overflowing  part  of  the 
westerley  half  of  the  west  half  of  lot  No.  5,  in  the  township 
of  Rochester,  fronting  on  Lake  St.  Clair,  and  between  Belle 
River  and  the  River  Ruscom. 

Racette  v.  The  Great  Western  Railway  Company. 

The  nature  of  this  action  was  the  same  as  the  former,  but 
brought  in  respect  of  the  westerly  half  of  lot  No.  4, fronting 
on  lake  St.  Clair,  in  the  township  of  Rochester. 

Pascal  Renaud  v.  The  Great  Western  Railway  Company. 

The  nature  of  this  action  was  also  the  same  as  the  first, 
but  brought  in  respect  of  the  westerly  one-third  part  of  lot 
No.  3,  fronting  on  Lake  St.  Clair,  in  the  township  of 
Rochester.  The  only  difference  between  this  and  the  former 
action  was,  that  this  plaintiff’s  land  was  drained  by  means 
of  a stream  which  falls  into  the  other  stream  before  reach- 
ing the  culvert  in  question,  and  the  construction  of  the 
culvert  backed  the  water  up  the  second  stream,  and  over- 
flowed the  plaintiff’s  land. 


110 


QUEEN’S  BENCH,  HILARY  TERM,  19  VIC. 


Martial  Renaud  v.  The  Great  Western  Railway 
Company. 

This  action  was  of  the  same  nature,  and  brought  in  respect 
of  the  easterly  one-third  part  of  lot  No.  8,  fronting  on  Lake 
St.  Clair,  in  the  township  of  Rochester.  The  difference 
between  this  and  the  last  case  was,  that  in  this  the  plaintiff 
alleged  he  had  a drain  which  discharged  the  waters  into  the 
same  stream  before  spoken  of,  by  means  of  which  his  land 
was  drained,  and  the  construction  of  the  culvert  caused  back 
water  in  the  stream,  and  so  backed  up  the  drain,  and  pre- 
vented it  carrying  off  the  water  from  his  land. 

Augustin  Renaud  v.  The  Great  Western  Railway 
Company. 

This  action  was  similar  to  the  last,  being  in  respect  of  the 
central  one-third  part  of  lot  No.  8,  before  spoken  of,  and 
drained  like  the  last  parcel  of  land. 

i 

Besides  the  third  plea  demurred  to,  the  defendants  pleaded 
in  each  case — 1st,  The  general  issue  by  “statute 2nd,  After 
stating  the  different  acts  incorporating  the  company,  that  the 
causes  of  action  stated  did  not  accrue  at  any  time  within 
six  calendar  months  before  the  commencement  of  the  suit ; 
4th,  That  the  defendants  committed  the  supposed  grievances 
after  the  passing  of  the  acts  of  Parliament  mentioned,  and  in 
the  execution  of  the  authority  given  to  defendants,  and  more 
than  six  months  before  the  commencement  of  the  suit. 

The  plaintiff  in  each  case  took  issue  on  the  1st  and  2nd 
pleas,  and  to  the  4th  replied  that  the  grievances  complained 
of  were  committed  within  six  months. 

At  the  trial,  at  Sandwich,  before  Burns,  J.,  the  facts 
proved  were  as  follow : — 

The  Great  Western  Railway  was  completed  in  1853,  and 
the  stream  mentioned  was  crossed  by  a bridge,  the  culvert  or 
passage  for  the  wTater  being  about  seven  feet  wide.  The  breadth 
of  the  stream  itself  at  high  water  was  proved  to  be  about  40 
feet  wide  above  the  culvert.  The  witnesses  proved  that  it 
would  require  a culvert  of  the  width  of  20  feet  to  allow  the 
water  in  the  stream,  when  full  or  at  freshets,- to  escape  freely. 
There  was  another  culvert  in  the  embankment  of  the  railway 
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track,  distant  from  the  one  through  which  the  stream  of 
water  flowed  about  80  feet,  but  that,  it  was  proved,  was  of 
no  use  until  the  water  reached  a much  greater  height  than  it 
did  on  this  ocasion.  In  the  month  of  June,  it  was  stated, 
there  was  more  water  than  had  been  known  for  years  in  that 
section  of  the  country,  and  owing  to  the  heavy  rains  tho 
whole  country  thereabouts  was  flooded.  The  country  itself 
is  very  flat,  and  not  much  above  the  level  of  Lake  St.  Clair. 
It  was  proved  that  the  plaintiff’s  land  was  covered  with  water 
in  parts  where  it  had  not  been  known  to  have  been  so  in  pre- 
vious years,  and  in  some  places  the  water  was  two  feet  deep, 
and  remained  on  the  ground  sufficiently  long  to  destroy 
the  grass  and  various  crops  which  the  plaintiff  had  sown. 
This  effect  of  the  water  was  attributed  by  the  witnesses  to  the 
want  of  sufficient  width  of  the  culvert  to  allow  the  water  to 
escape  sufficiently  fast.  In  fact,  they  considered  that  the 
embankment  on  each  side  projecting  so  far,  and  leaving  only 
so  small  a space  as  7 feet,  operated  in  the  nature  of  a dam 
for  the  time  being,  and  kept  the  water  back. 

The  defendants  raised  the  following  objections  to  the 
plaintiff’s  recovery  : 1st — That  the  injury  proved  resulted 
from  the  construction  of  the  railway,  and  the  plaintiff’s  only 
remedy  was  under  the  arbitration  clauses  of  the  charter. 
2nd — That  there  was  a variance  between  the  declaration  and 
the  evidence  ; that  the  declaration  did  not  charge  the  defend- 
ants with  narrowing  the  channel  of  the  stream,  and  thereby 
obstructing  the  flow  of  the  water,  but  the  evidence  was  of 
that  nature,  and  therefore  of  a different  cause  of  action  from 
that  complained  of.  3rd — That  under  the  4th  plea,  and  the 
replication  thereto,  the  issue  was  raised,  whether  the  original 
construction  of  the  defendants’ works  caused  the  injuiry  ; and 
that,  as  it  was  proved  the  culvert  in  question  had  been  con- 
structed upwards  of  two  years  before  the  commencement  of 
the  suit,  the  plaintiff  must  fail. 

The  learned  judge  reserved  leave  to  the  defendants  to 
move  to  enter  a nonsuit  on  any  of  the  objections,  if  they 
could  be  sustained,  and  he  directed  the  jury  to  consider 
whether  the  jury  of  which  the  plaintiff  complained  or  any 
part  of  it,  was  in  truth  fairly  attributable  to  the  want  of  suf- 
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ficient  room  to  allow  the  accumulated  waters  to  escape.  In 
considering  the  question  they  were  told  regard  must  be  had 
to  the  extroardinary  season  which  it  had  been  proved  to  have 
been,  whether  the  plaintiff’s  land  would  have  been  flooded 
provided  the  railway  had  never  been  constructed  ; and  that 
unless  some  injury  had  been  sustained  by  reason  of  the  defen- 
dants’ work,  the  plaintiff  could  not  recover. 

The  jury  found  a verdict  for  the  plaintiff  with  T5  damages. 
Becher,  during  Michaelmas  Term,  obtained  a rule  Nisi  to 
enter  a non-suit  pursuant  to  the  leave  reserved,  or  to  arrest 
the  judgement. 

O'Connor  and  Dempsey,  during  last  term,  shewed  cause, 
citing  Lawrence  v.  The  Great  Western  E.  W.  Co.,  16  Q.  B. 
648  ; Mitchell  v.  Crassweller,  18  C.  B.  287. 

Becher,  contra,  cited  Allen  v.  Hayward,  15  L.  J.  (Q.  B.)  99  ; 
Ward  v.  Great  Western  E.  W.  Co.,  18  U.  C.  E.  815  ; Fenti- 
man  v.  Smith,  4 East  107  ; Cowlam  v.  Slack,  15  East  108  ; 
Morris  v.  Edgington,  3 Taunt.  24  ; Bright  v.'  Walker,  1 Cr. 
M.  & E.  211. 

Eobinson,  C.  L, — The  application  to  arrest  judgment 
was  unnecessary,  if  not  irregular,  since  the  demurrer 
brought  the  whole  declaration  before  the  court,  so  far  as 
regarded  any  supposed  defect  that  could  afford  ground  for 
arresting  the  judgment. 

With  regard  to  the  ground  on  which  a nonsuit  has  been 
asked  for,  the  evidence  appears  to  me  to  have  proved  very 
clearly  that  the  plaintiff  in  each  case  has  sustained  such  an 
injury  as  he  has  complained  of, . and  that  the  injury  arises 
from  the  stream  having  been  obstructed  by  the  railway, 
which  obstruction  may  have  been  unavoidable  to  some  extent 
while  the  work  was  being  constructed,  but  need  not  have 
been  suffered  to  continue  so  long  as  it  had  continued  when 
the  injury  occured.  It  was  proved  that  the  stream  over 
which  defendants  have  carried  their  railway  is  essential 
to  the  draining  of  the  farms  of  these  plaintiffs ; that  the 
width  of  the  stream  at  the  point  where  the  culvert  is  in  its 
natural  state  is  about  forty  feet,  and  that  the  passage 
which  the  defendants  have  allowed  for  the  water  is  but  seven 
feet  wide. 
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Several  witnesses  swore,  that  in  order  to  carry  off  the 
water  during  floods,  such  as  are  likely  to  occur,  it  ought  to 
be  at  least  twenty  feet  wide,  and  these  witnesses  were  not 
contradicted.  To  leave  a stream,  which,  while  unobstructd, 
was  forty  feet  wide,  narrowed  down  to  seven  feet  by  the  culvert 
that  has  been  placed  there  is  certainly  not  “restoring  it  to  its 
former  state,  or  a sufficient  manner  not  toimpairits  usefulness 
unless  the  defendants  could  shew  that  the  culvert  was  yet  suffi- 
ciently wide  to  prevent  any  damage  occurring  from  floods,  that 
would  not  have  occurred  if  the  stream  had  not  been  inter- 
fered with.  The  evidence  for  the  plaintiff  was  strong  in  his 
favour  as  to  the  truth  of  the  alleged  grievance,  and  as  to  its 
being  capable  of  being  prevented  by  making  a wider  culvert. 

The  damages  given  are  not  complained  of,  and  seem  to 
be  reasonable  in  each  case. 

As  regards  the  limitation  of  time  for  bringing  the  action, 
we  think  that  the  plaintiff  was  properly  entitled  to  succeed 
both  on  the  second  and  fourth  pleas,  for  that  the  cause  of 
action  first  arose  when  the  damage  was  suffered,  there  being 
no  complete  cause  of  action  till  the  damage  was  sustained. 
The  defendants  were  guilty  of  no  illegal  act  that  could  have 
been  complained  of  as  a trespass,  and  till  it  proved  to  be 
injurious  there  was  no  right  to  sue.  The  cases  of  Gillon  v. 
Boddington  (1  C.  & P.  541),  Wordsworth  v.  Harley  (1  B.  & 
Ad.  891),  and  Wilkes  v.  The  Hungerford  Market  Company 
(2  Bing.  N.  C.  281),  shew  this  to  be  the  principle  which 
must  govern  as  to  time. 

I had  some  doubt  at  first,  whether  by  reason  of  the  pecu- 
liar form  in  which  the  issue  is  taken  in  the  fourth  plea  the 
defendants  might  not  be  entitled  to  succeed  on  that  plea  ; 
but  on  consideration  of  the  plea,  I think  the  verdict  could 
properly  be  rendered  for  the  plaintiff  on  that  issue  as  well  as 
on  that  raised  upon  the  second  plea. 

Undoubtedly  the  plea  would  have  been  more  clearly  free 
from  exception  by  the  alteration  of  a few  words,  and  by 
leaving  out  the  statement  respecting  the  time  of  constructing 
the  work.  The  defendants  were  not  bound,  however,  to 
prove  their  whole  plea,  but  so  much  only  as  would  be  a 
bar  to  the  action  ; and  though  it  may  be  true,  as  they  allege, 
15  xiv.  u.  c.  Q.  B. 
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that  the  railway  was  constructed  more  than  six  months  before 
the  action  brought,  yet  the  defendants  had  also  to  support 
the  other  statement  in  the  plea,  that  the  grievances  com- 
plained of  were  not  committed  within  six  calendar  months. 
We  think  that  the  evidence  in  that  respect  supported  the 
statement  in  the  replication,  that  the  grievances  complained 
of  in  the  declaration  did  not  accrue  more  than  six  months 
before  the  action,  for  in  fact  the  grievance  complained  of 
was  not  the  construction  of  the  railroad,  but  the  omission 
to  restore  the  stream  to  its  former  state,  or  at  least  so  far 
as  not  to  impair  its  usefulness)  and  the  damages  occasioned 
to  the  plaintiff  by  that  omission. 

In  these  cases,  as  in  all  others  of  the  kind,  it  was  for  the 
jury  to  consider  whether  the  culvert  was  or  was  not  sufficient 
to  carry  off  the  water  in  time  of  flood,  such  as  might  he 
expected.  Il  it  were  so,  and  if  the  damage  arose  from 
something  not  likely  to  occur,  and  against  which  the  de- 
fendants had  made  reasonable  provision,  then  the  case 
would  bear  a very  different  aspect.  . 

I do  not  think  that  the  verdict  in  any  of  these  six  cases 
can  be  complained  of  as  improper. 

McLean,  J. — The  plaintiff  complains  of  something  done 
by  the  defendants  in  the  construction  of  their  railway,  so 
negligently  that  in  May  1855  it  obstructed  the  usual  flow  of 
water  in  a stream  by  which  his  land  had  always  previously 
been  drained,  and  the  water  in  consequence  flowed  backward 
out  of  its  ordinary  channel,  and  overflowed  his  land,  by 
reason  whereof  his  farm  was  lessened  in  value,  and  various 
crops  growing  thereon  were  destroyed ; and  the  defendants 
contended  that  their  works  having  been  constructed  more 
than  six  months  before  the  injury  was  caused  to  the  plaintiff, 
they  are  not  liable  to  an  action  for  such  injury.  They 
claimed  this  exemption  under  16  Yic.  ch.  99,  sec.  10,  which 
provides  that  all  suits  “for  indemnity  for  any  damage  or 
injury  sustained  by  any  person  or  persous  by  reason  of  the 
said  railway,  shall  be  instituted  within  six  calendar  months 
next  after  the  time  of  such  supposed  damage  sustained,  or  if 
there  shall  be  continuation  of  damage,  then  within  six  calendar 
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months  next  after  the  doing  or  committing  such  damage  shall 
cease,  and  not  afterwards ; and  the  defendants  may  plead  the 
general  issue,  and  give  this  act  and  the  special  matter  in 
evidence  at  any  trial  to  be  had  thereupon,  and  may  prove 
that  the  same  was  done  in  pursuance  of  and  by  authority  of 
this  act,  and  the  several  acts  relatiug  to  the  said  company.” 
Now  this  section  expressly  declares  that  a suit  shall  be  insti- 
tuted within  six  months  after  the  time  of  a supposed  damage 
sustained,  not  in  the  construction  of  the  railway,  but  by  reason 
of  the  railway , and  it  authorizes  the  defendants  to  give  the  spe- 
cial matter  in  evidence  under  the  generalissue,  and  to  prove 
that  the  injury  was  done  in  pursuance  of  and  under  the  author- 
ity of  that  act.  There  is  an  issue  taken  whether  the  injury  com- 
plained of  was  occasioned  by  the  railway  within  six  months 
from  the  time  of  the  action  commenced,  so  that,  admitting  that 
such  actions  as  this  were  intended  by  the  act  to  be  limited  to 
six  months,  that  was  necessarily  a question  for  the  jury,  and 
could  not  have  been  withdrawn  from  them  by  reason  of  any 
objection  that  the  injury  must  be  considered  to  have  arisen 
from  the  construction  of  the  railway,  and  could  therefore  only 
be  commenced  within  six  months  from  its  completion.  The 
statute  also  provides,  that  in  giving  the  special  matter  in 
evidence  the  defendants  may  prove  that  the  damage  was  done 
in  pursuance  of  and  under  the  authority  of  that  act  and  the 
several  acts  relating  to  the  company.  Now,  it  could  scarcely 
be  contended  that  the  act  gave  the  defendants  any  authority 
to  obstruct  a stream  or  water-course,  for  the  9th  section  of  4 
,Wm.  IY.  ch.  29  particularly  requires  that  the  corporation,  in 
laying  their  single  or  double  railway  across  any  stream  of 
water  or  water-course , shall  restore  the  stream  or  water- 
course so  intersected  to  its  former  state,  or  in  a sufficient 
manner  not  to  impair  its  usefulness.  A stream  which 
formerly  served  as  a sufficient  water-course  to  drain  the 
adjoining  lands  cannot  be  said  to  be  restored  to  its  former 
state,  or  in  a sufficient  manner  not  to  impair  its  usefulness,  if 
the  waters  are  obstructed  in  their  usual  flow  by  a too  narrow 
culvert  erected  by  the  defendants,  and  this  is  one  of  the 
matters  complained  of  by  the  plaintiff.  He  alleges  the 
makingof  the  railway  across  his  land,  and  across  a stream  on 
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adjoining  lands ; this  the  company  had  authority  to  do,  and 
he  does  not  claim  any  damages  on  that  account ; but  he  com- 
plains that  they  did  this  in  a careless,  negligent,  and  unskil- 
ful manner,  wrongful^  intending  to  injure  and  aggrieve  him 
in  the  use  and  enjoyment  of  his  property,  so  that  the  stream 
was  obstructed  and  his  lands  overflowed  in  consequence.  If 
the  stream  had  been  restored  to  its  former  state,  in  a suffi- 
cient manner  not  to,  impair  its  usefulness,  or  if  there  really 
was  no  such  stream  as  the  plaintiff  complains  of  being  ob- 
structed, the  defendants  could  shew  these  facts  under  their 
plea  of  general  issue  by  statute,  but  no  attempt  was  made  to 
rebut  the  evidence  of  the  plaintiff’s  witnesses,  and  the  whole 
case  rests  upon  the  objections  taken  at  the  trial,  and  the 
sufficiency  of  the  declaration  on  motion  in  arrest  of  judgment. 

It  appears  to  me  that  the  declaration  discloses  a sufficient 
cause  of  action,  and  that  the  evidence  entitles  the  plaintiff  to 
recover.  The  objections  urged  on  the  trial  cannot  prevail  so 
as  to  entitle  the  plaintiff  to  a nonsuit.  The  rule  should 
therefore  be  discharged. 

Burns,  4. — With  respect  to  the  first  objection  raised  at 
NisiPrius,  and  now  again  renewed — viz.,  that  the  injury  com- 
plained of  was  the  subject  matter  of  arbitration,  and  not  of  an 
action — the  different  clauses  bearing  upon  the  point  are  4 W. 
IY.  ch.  29,  sec.  8 ; 9 Yic.  ch.  81  sec.  26;  and  16  Yic.  ch.  99, 
sec.  5.  Upon  examination  of  these  clauses,  and  comparing 
them  with  the  nature  of  the  plaintiff’s  claim,  it  is  clear  tome 
that  in  this  case  the  plaintiff  was  not  comp  elled  to  resort  to 
ask  compensation  by  means  of  an  arbitration.  The  charge, 
in  the  declaration  is,  that  the  defendants,  though  they  con- 
structed the  railway  across  the  plaintiff’s  land, yet  constructed 
it  across  the  stream  which  drained  the  plaintiff’s  land  in 
so  unskilful  a manner  as  to  obstruct  the  stream  and  im- 
pede the  course  of  the  water,  and  have  not  restored  the 
stream  so  as  not  to  impair  its  usefulness.  The  evidence 
proved  that  the  injury  which  the  plaintiff  sustained  was  caused 
by  the  improper  construction  of  a culvert  upon  the  land  of  a 
person  situated  to  the  eastward  of  the  plaintiff.  The  case  of 
Lawrence  v.  The  Great  Northern  Railway  Co.  (16  Q.B.  648) 
establishes  that  what  is  contemplated  by  the  legislature,  in 


MOISON  ET  AL.  V.  THE  GREAT  WESTERN  RAILWAY  CO.  117 

obliging  the  owners  or  occupiers  to  arbitrate,  is,  that  it  applies 
to  known  or  contingent  damage  by  reason  of  the  construction 
of  the  railway,  which  was  apparent,  and  capable  of  being 
ascertained  and  estimated  at  the  time  when  compensation  was 
awarded,  and  did  not  embrace  all  contingent  and  possible 
damages  which  might  arise  after  the  construction  ofthe  works 
at  other  places,  which  could  neither  be  foreseen  nor  even 
guessed  at  by  the  arbitrator.  Independent  of  this,  we  see, 
upon  looking  at  the  3rd  section  of  4 Wm.  IY.  ch.  29,  that 
the  provision  for  arbitration  applies  in  this  w ay,  that  it  is  for 
so  much  of  the  land  and  privileges  as  the  company  may 
require  from  the  owner  or  occupier  of  the  land  upon  which 
they  may  determine  to  construct  the  road,  or  for  damages 
which  he,  she,  or  they  may  be  entitled  to  receive,  in  conse- 
quence of  the  intended  road  being  made  and  constructed  in 
and  upon  his,  her,  or  their  respective  lands.  The  allegation 
in  this  declaration  of  the  injury  complained  of  is,  and  so  is  the 
proof,  that  the  . damage  sustained  is  not  by  reason  of  any 
damage  simply  by  constructing  the  road  over  the  plaintiff’s 
land,  but  it  is  for  something  the  Company  has  doneat  another 
place,  with  which  the  plaintiff  at  the  time  had  no  concern. 
It  is  true  the  plaintiff  speaks  of  the  road  having  been  taken 
over  his  land,  but  the  gist  of  the  complaint  is  the  want  of  a 
proper  culvert  over  the  stream,  of  which  it  was,  perhaps,  not 
possible  to  say  at  the  time  of  the  construction,  whether  it 
would  or  not  cause  any  injury.  The  only  way  it  can  be  urged 
by  the  defendant  that  the  plaintiff  is  compellable  to  arbitrate 
is,  that  it  was  a privilege  to  his  land  to  be  drained  into  the 
stream  spoken  of,  and  which  the  construction  of  the  railway 
through  and  on  his  land  interferes  with.  The  answer  to  that 
however  is,  that  the  company  does  not  require  the  privilege 
in  order  to  construct  the  railway,  fortheplaintiff’s  privilege 
of  draining  his  land  in  the  mannermentionedwas  not  appur- 
tenant to  the  land  upon  which  the  culvert  was  constructed, 
and  therefore  was  not  required  by  the  company.  As  to  the 
second  objection,  it  appears  to  me  the  proof  sufficiently  sus- 
tains the  allegations  in  the  declaration,  although  the  declara- 
tion might  have  been  framed  better  to  express  the  cause  of 
action.  The  complaint  is,  that  the  defendants  impeded  the 
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stream,  and  prevented  the  water  from  flowing  as  it  used  to 
do,  and  did  not  restore  the  stream  to  its  former  state,  or  in  a 
sufficient  m'anner  not  to  impair  its  usefulness.  The  proof 
was, that  they  did  impede  the  flow  of  the  water  byconstructing 
a culvert  not  sufficiently  large  to  carry  off  the  quantity  of 
water  thrown  into  the  stream  by  the  heavy  rains.  In  truth, 
there  is  no  variance.  With  regard  to  the  third  objection,  the 
plaintiff,  I think,  took  the  right  issue  on  the  fourth  plea ; for 
though  the  plea  says  the  defendant  constructed  the  works  of 
the  railway  more  than  six  months  before  the  commencement 
of  the  suit,  yet  it  also  says  that  the  grievances  were  committed 
more  than  six  months  before  the  suit  brought.  The  latter  it 
is  which  the  plaintiff  denies.  The  grievance  he  complains  of 
is  overflowing  his  land,  not  the  construction  of  the  works, 
though  he  does  say  the  defendants  unskilfully  [and  improperly 
construct ed  the  culvert . N o matter  how  unskilfully  the  ;works 
were  constructed,  if  they  answered  the  purposes  of  the 
defendants’  railway,  no  one  could  complain  of  that ; but  it  is 
when  those  unskilful  works  occasion  injury  to  others  in  places 
where,  perhaps,  it  was  supposed  they  could  not  exert  or  have 
an  influence,  that  a cause  of  action  arises  to  such  persons. 
The  plaintiff  complains  that  his  land  was  ovprflowed  by  means 
of  he  defendants’  works,  and  as  proved  that  most  certainly 
did  happen  within  six  months  next  before  the  bringing  of  the 
action.  With  respect  to  the  motion  in  arrest  of  judgment, 
that  is  a matter  for  consideration  in  disposing  of  the 
demurrer. 


Rule  discharged. 
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The  Chief  Superintendent  of  Schools  for  Upper  Cana- 
da, Appellant,  in  the  matter  between  Thomas  Gill, 
Plaintiff,  and  Henry  Jackson,  Donald  McIsaac  and 
Andrew  DennetI,  Defendants. 

Alterations  of  school  section — How  made — Neceessity  of  upholding  acts  of 
trustees  de  facto — Effect  of  local  superintendent' s decision. 

In  1853,  on  application  of  the  resident  inhabitants  of  Oneida,  the  Munici- 
pality passed  a resolution  to  divide  the  School  Section  No.  7 in  that 
township,  by  taking  away  a part  to  constitute  a,  new  section  (but  no  by-law 
was  passed  until  1855,  when  one  was  adopted  confirming  this  resolution.) 
A meeting  was  called  for  the  16th  of  January  1854,  to  elect  three  new 
trustees  for  Section  7.  In  the  meantime,  on  the  10th  of  January,  the  or- 
dinary annual  meeting  was  held,  and  a dispute  arose  as  to  whether  trus- 
tees should  not  then  be  selected  for  the  ensuing  year  ; some  thought  not, 
and  left  the  meeting,  while  others  remained  and  proceeded  with  the 
election.  The  Local  Superintendent  being  appealed  to,  declared  the 
election  illegal,  considering  that  No.  7 had  become  a new  section,  and 
appointed  a new  one  to  take  place  at  the  meeting  called  for  the  16th, 
when  the  defendants  were  appointed  the  three  trustees.  for  No.  7 as  a 
new  section.  In  January,  1855,  the  dispute  was  renewed;  the  defen- 
dants appointed  a new  trustee  in  the  usual  way,  but  another  meeting  was 
held,  at  which  a new  trustee  was  elected  to  succeed  the  retiring  one  of 
those  first  chosen  in  1854,  so  that  there  were  two  sets  of  trustees  claiming 
the  office.  The  first  elected  trustees  in  1854,  abstained  from  acting  for 
that  year,  and  defendants  imposed  a rate,  which  the  plaintiff  resisted : — 
Held  (affirming  Chief  Superintendent  of  Schools  v.  McRae,  12  U.  C.  R. 
545),  that  the  alteration  did  not  constitute  No.  7 a new  section,  but  that 
the  rate  was  legal,  being  imposed  by  the  Trustees  de  facto , who  had  not 
been  removed. 

Qucere,  whether  such  alteration  could  be  made  by  resolution  only. 

Qucere,  also,  whether  the  decision  of  the  local  superintendent  can  be  thus 
incidentally  reviewed  in  an  action  to  recover  back  the  rate. 

See  these  and  other  points  discussed  in  the  judgment  of  the  court  below. 

Appeal  from  the  Division  Court  of  the  county  of  Haldi- 
mand. 

In  1858  application  was  made  to  the  Municipal  Council  of 
Oneida  by  the  resident  inhabitants  of  school  section  No.  7 of 
that  township  for  a division  of  the  section  as  then  constituted, 
and  the  formation  of  two  sections  therefrom  in  the  place  of 
one.  Upon  this  the  council,  in  November  of  the  same  year, 
passed  a resolution  as  follows:  “That  the  school  section 

No.  7 be  divided,  and  the  line  be  struck  as  follows  : between 
lots  Nos.  50  and  51  in  the  1st  concession,  between  lots 
Nos.  21  and  22  in  the  2nd  concession,  and  between  lots 
Nos.  21  and  20  in  the  3rd  concession;  said  school  section 
to  be  No.'ll.”  No  other  description  was  given,  and  no 
by-law  dividing  the  section  passed  until  the  month  of  April 
1855,  when  one  was  adopted  confirming  the  resolution,  and 
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dividing  the  section  as  above  expressed,  adding  the  following: 
“The  eastern  part  to  remain  No.  7,  the  western  part  to  be 
called  No.  11.”  After  the  resolution,  and  previous  to  the 
by-law,  on  the  24th  day  of  December,  1358,  the  clerk  inti- 
mated by  written  notice  to  Mr.  Peter  Elder,  though  upon 
what  authority  did  not  clearly  appear,  that  the  council  had 
appointed  him,  in  conformity  with  the  18th  section  of  the 
Common  School  Act,  to  appoint  a time  and  place  for  holding  a 
public  meeting  for  the  election  of  the  three  trustees  in  school 
section  No.  7,  the  notice  describing  the  section  as  “bounded 
and]known  as  follows:  between  lots  50  and  51  in  the  1st 
concession,  between  21  and  22  in  the  2nd  concession,  and  21 
and  20  in  the  3rd  concession.”  Pursuant  to  these  instruc- 
tions Mr.  Elder,  on  the  5th  of  January,  1854,  gave  notice  of 
a meeting  to  be  held  for  the  purpose  specified,  at  the  section 
schoolhouse,  on  the  16th  day  of  the  said  month;  in  which 
notice  the  description  above  stated  was  varied  by  naming  a 
stating  point  at  lot  No.  40  in  the  1st  concession,  and  adding 
south  halves  of  lots  Nos.  26,  27,  28,  29,  and  30  in  the  4th 
concession;  lots  not  named  in  the  resolution,  nor  the  clerk’s 
notice  following  it.  At  the  same  time  the  trustees  of  the 
section  for  the  preceding  year,  of  whom  Mr.  Elder  was  one, 
had  given  a previous  notice  of  a meeting  to  be  held  at  the 
same  pJace  on  the  second  Wednesday  of  the  same  month  of 
January  (the  day  fixed  by  statute  for  the  annual  school  meet- 
ing), for  the  purpose,  as  expressed,  “of  receiving  and  deciding 
upon  the  report  of  the  trustees,  and  to  decide  upon  the  man- 
ner the  school  property  is  to  be  disposed  of  belonging  to  such 
section,”  meaning  section  No.  7 as  existing  before  any  action 
was  taken  by  the  council  for  altering  it.  A meeting  of  the 
inhabitants  of  No.  7,  as  existing  in  the  preceding  year,  was  con- 
vened on  the  1 0th , the  second W edne sdayof  J anuary^in  accord- 
ance with  the  first  notice  given,  at  which  meeting  the  trustees’ 
report  for  that  year  was  received,  and  a resolution  adopted 
as  to  the  disposal  of  the  school  property  mentioned  in  the 
notice.  This  being  done,  the  chairman  discontinued  further 
proceedings,  considering,  as  did  part  of  the  people  assembled 
there,  that  the  proper  buisness  of  the  meeting  had  been 
accomplished,  while  others  claimed  that  the  occasion  was  the 
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lawful  one  for  electing  trustees  for  the  ensuing  year  for  the 
then  No.  7 as  altered,  as  then  understood  by  all  parties. 
They  who  dissented  from  this  opinion  having  for  the  most 
part  left  the  meeting,  the  persons  remaining  appointed 
another  chairman  and  secretary  in  place  of  the  first  chair- 
man and  secretary,  both  of  whom  had  retired,  and  elected 
two  new  trustees,  one  to  supply  the  place  of  the  retiring  trus- 
tee of  the  year,  and  the  other  in  place  of  one  who  by  means 
of  the  alteration  had  become  a resident  of  the  other  section 
11.  A disagreement  thus  existing  as  to  the  regularity  of 
the  proceedings  and  the  election  then  had,  it  was  settled 
between  the  parties  contending  (though  the  plaintiff  did  not 
appear  to  have  been  present  or  assenting),  that  the  local 
superintendent  of  the  township  should  be  referred  to,  to  settle 
the  matter  in  difference;  and  it  being  submitted  to  him  he 
on  the  same  day  declared  the  election  to  be  illegal,  and 
appointed  a new  election  to  be  held  of  other  trustees  at  the 
time  and  place  named  in  the  notice  of  Mr.  Elder,  given,  as 
stated,  on  the  « 6th  of  January.  On  the  l'6th  of  January 
the  second  meeting  wras  held,  and  the  present  defendants 
were  then  chosen  as  three  new  trustees,  to  serve  in  the  same 
section  No.  7, as  anew  section;  and  in  January,  1855,  on 
the  day  of  the  annual  meeting,  appointed  one  new  trustee  in 
the  usual  way;  a meeting  on  the  same  day  having  also  been 
held,  and  one  new  trustee  also  chosen  to  succeed  the  retiring 
one  of  those  first  elected  in  the  foregoing  year,  so  that 
there  were  two  parties  claiming  the  office  of  trustees  in 
the  section.  Having  been  elected  as  stated,  and  pursuant 
to  the  vote  of  a meetingof  the  resident  householders  and  free- 
holders of  the  section  understood  as  the  new  No.  7,  the 
defendants  in  the  month  of  June,  1854,  imposed  a rate  on 
the  taxable  property  therein  for  the  purpose  of  building  a 
school  house,  and  rated  against  the  plaintiff  the  sum  for 
which  this  action  was  brought.  The  plaintiff  disputing  the 
legality  of  the  defendants’  election  and  their  right  to  exer- 
cise the  office  of  trustees,  refused  payment  of  the  amount,  and 
the  defendants  proceeding  to  levy  the  same  of  the  plaintiff’s 
goods  he  paid  it  under  protest,  notifying  them  that  he  would 
16  xiv.  u.  c.  Q.  B. 
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sue  to  recover  it  back,  and  for  this  the  present  action  was 
brought. 

The  following  judgment  was  given  by  the  learned  judge  in 
the  court  below.  v 

Stevenson,  J. — I think  that  the  election  held  on  the  16th 
day  of  January  was  illegal,  and  that  the  claim  of  the  defend- 
ants to  the  office  of  trustees  cannot  be  sustained. 

“Supposing,  in  the  first  place,  that  the  school  section  was 
legally  altered  before  the  council  by  their  by-law  of  April 
1855  declared  it  to  be  so,  and  that  their  resolution  of  1858 
was  sufficiently  definite  to  effect  the  object  contemplated,  yet 
the  effect  of  the  alteration  is  not  to  make  two  new  sections  of 
No.  7 divided,  but  only  to  detach  part  of  it  for  the  formation 
of  a newr  one,  No.  11,  leaving  the  section  No.  7 No.  7 still. 
This  is  the  view  I held  at  the  trial,  and  I find  it  to  be  in 
accordance  with  the  construction  put  by  the  Court  of  Queen's 
Bench  upon  a similar  action  of  the  council  in  the  case  of 
Trustees  in  the  Township  of  Moore  v.  McRae  (12  U.  C.  R. 
525),  and  is  the  iptention  the  council  in  this  case  clearly 
express  in  their  by-law,  which,  after  separating  from  No.  7 
as  originally  existing  part  of  its  territory  for  school  section 
No.  11,  expresses  that  the  other  and  remaining  part  shall 
“remain  No.  7.”— therefore  an  the  election  to  be  held  on  the 
10th  day  of  January  would  in  my  opinion  be  the  legal  election, 
whether  the  authority  of  trustees  would  extend  to  No.  7 
unaltered,  until  the  by-law,  or  No.  7 as  proposed  by  thereso- 
lution;  but  the  uncertainty  of  the  description  contained  in 
the  resolution  of  the  alteration  made  is  such  that  it  does  not 
appear  from  it  what  are  the  real  bouudaries  of  the  sections 
intended,  or  if  so,  what  part  of  the  section  when  altered  was 
in  fact  to  constitute  No.  7,  and  what  part  of  it  No.  II ; for 
until  the  adoption  of  the  by-law,  either  part,  for  anything 
appearing  in  the  proceedings  of  the  Council  to  the  contrary, 
was  equally  entitled  to  either  denomination,  and  under  this 
description,  as  required  by  the  4th  section  of  the  school  act, 
to  be  communicated  to  the  person  appointed  to  call  the  first 
school  meeting,  and  by  him  to  the  public  concerned,  a meet- 
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ing  and  election  might,  in  my  opinion,  have  been  held  with 
equal  propriety  in  that  part  of  tho  original  school  section 
then  supposed  to  constitute  No.  11.  The  definition  of  the 
sections  intended  by  the  council  was  not  sufficient  to  identify 
either  of  them  (and  the  description  given  by  the  clerk  to  the 
person  appointed,  as  stated,  by  him  to  hold  the  first  meeting 
is  still  more  indefinite) ; and  therefore  the  defendants  could 
not  be  legally  elected  or  exercise  authority  as  trustees  in  a 
section,  the  limits  of  which  had  not  been  settled,  and  could 
not  therefore  be  ascertained. 

2nd. — The  statue  13  & 14  Yic.  ch.  48,  sec.  4,  enacts  “ that 
whenever  any  school  section  shall  he  formed  in  any  township, 
as  provided  m the  18th  section  of  this  act,  the  clerk  of  the 
township  shall  communicate  to  the  person  appointed  to  call 
the  first  school  meeting  for  the  election  of  trustees  the  de- 
scription and  number  of  such  school  section,  and  such  person 
shall  within  twenty  days  thereafter  prepare  a notice  in  writng 
describing  such  section,  and  appointing  a time  and  place  for 
the  first  school  section  meeting.  ’ 5 The  legislature  intending 
that  it  shall  be  publicly  notified  that  the  freeholders  and  house 
holders  resident  within  the  sections  so  to  be  described,  and 
they  only,  should  vote  in  the  election  of  trustees  to  be  chosen 
.also  from  residents  within  the  limits  prescribed  ; an  the  sec- 
tion described  in  the  notice  of  the  meeting  given  by  Mr. 
Elder,  on  receiving  the  communication  in  this  case  from  the 
township  clerk,  containing  lots  not  named  in  that  communi- 
cation, or  the  resolution  of  the  council  preceding  it,  it  must 
be  assumedtliat  the  election  fiadmust  beheld  and  conducted 
as  well  by  residents  of  these  parts  of  the  original  section,  as 
of  that  intended  or  described  by  the  council,  and  any  election 
bo  had  would,  for  this  reason,  also  be  illegal  and  void. 

3rd. — Supposing  the  resolution  of  tlie  council  and  the 
•communication  of  the  clerk  defined  with  sufficient  certainty 
the  school  sections  intended  to  be  established  by  the  altera- 
tions m ade  in  the  section  originally  existing  ; that  the  notice 
of  Elder  had  been  given  in  conformity  therewith ; and  that 
the  resolution,  if  sufficient  for  the  purpose,  had  created  a new 
section  No.  7,  1 am  nevertheless  of  opinion,  that  the 
original  section  could  not  be  affected  by  the  resolution  only, 
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and  that  the  same  was  not  legally  altered  as  proposed  until 
the  passing  of  the  by-law  in  April  1855.  The  common  school 
act  of  1850,  in  assigning  to  township  councils  the  duty  of 
forming  and  altering  school  sections  within  the  townships 
subject  to  their  jurisdiction,  does  not  specify  any  mode  by 
which  they  shall  or  may  do  so,  md  the  act  being  silent  as  to 
this,  it  must,  in  my  opinion,  be  inferred  that  the  legislature 
intended  they  should  proceed  in  these  duties  according  to  the 
same  forms  required  in  other  matters  in  which  their  acts  are 
to  bind  the  public  concerned  in  them.  These  acts  are  autho- 
red by  municipal  statute  12  Yic.  ch.  81  to  be  by  by-law,  to 
be  expressed  by  the  corporate  seal  of  the  township,  to  be  the 
act  of  the  municipality  whom  the  council  represent,  and  ths 
alteration  of  a school  section  is  in  the  nature  of  those  pro- 
ceedings which  require  to  be  thus  signified,  A resolutionis 
sufficient  to  express  the  opinion  of  the  council,  and  to  govern 
the  course  of  its  own  proceedings,  or  the  conduct  of  its  sub  - 
ordinate officers,  but  it  is  not  binding  publicly;  and  therefore 
I do  not  think  that  the  limits  of  the  section  were  legally 
altered  by  it  at  the  time  of  the  rate  imposed,  or  that 
the  defendants  had  any  lawful  authority  to  require  payment 
of  tiie  same  by  the  plaintiff. 

As  to  the  intervention  of  the  local  superintendent  in  this 
matter,  and  the  effect  of  his  decision  upon  it, the  legislature 
has  empowered  this  officer  to  decide  upon  differences  existing 
between  parties  interested  in  the  administration  of  the  school 
law  ; and,  to  use  the  language  of  Mr.  .Justice  Burns  in  the  case 
of  Boman  Catholic  Trustees  v.  Trustees  of  Belleville  (10  U. 
C.  B.469),  has  provided  a domestic  forum  for  questions  to  be 
determined.  By  the  81st  clause  of  the  common  school  act 
of  1850,  it  is  made  the  duty  of  local  superintendents  ol 
schools  “to  decide  upon  any  question  of  difference  which  may 
arise  between  interested  parties  under  the  operation  of  this 
or  any  preceding  act,  and  which  maybe  submitted  to  him,, 
and  by  the  14th  section  of  supplementary  school  act  of  1858 
it  is  provided  that  each  local  superintendent  of  schools  shall 
have  authority , within  twenty  days  after  any  meeting  for  the 
election  of  common  school  section  trustees  within  the  limits 
of  his  charge,  to  receive  and  investigate  any  complaint  re- 
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specting  the  mode  of  conducting  such  election,  and  to  confirm 
or  set  it  aside,  and  appoint  the  time  and  place  of  a new 
election,  as  he  shall  judge  right  and  proper.”  The  question 
in  difference  between  the  parties  contending  for  and  against 
the  election  of  the  10th  of  January  having  been  submitted 
on  the  same  day  to  the  local  superintendent  for  decision,  and 
he  having  within  tiie  time  allowed  set  aside  the  election  then 
had,  and  appointed  a meeting  for  a new  one  at  the  time 
stated  in  the  evidence,  and  the  defendants  having  then  been 
elected  trustees,  this  act  of  the  superintendent,  if  the  section 
in  reference  to  which  it  was  exercised  had  legally  existed  as 
a new  section,  might  have  given  legality  to  the  second  meet- 
ing, and  to  the  authority  of  the  defendants  in  this  action  as 
trustees  then  elected  ; but  the  original  section  No.  7 being  in 
my  opinion  neither  an  altered  section  nor  a new  one,  I do 
not  think  that  the  law  gives  the  superintendent  power  to 
cause  to  be  displaced  any  trustees  legally  in  office  by  virtue 
of  election  in  the  preceding  years,  or  to  cause  to  be  elected 
any  greater  number  of  trustees  than  could  or  should  be 
appointed  at  any  election  set  aside  by  him.  Here  he  has 
caused  three  new  trustees  to  be  elected  in  a school  section 
not  altered,  and  not  only  one,  an  act  the  law  did  not  intend 
in  my  opinion  to  authorize. 

Judgment  is  therefore  given  for  the  plaintiff  for  three 
pounds  and  thirteen  shillings,  the  assessment  levied  and  paid. 

I have  not  expressed  any  opinion  upon  the  question  who 
are  the  legal  trustees  of  the  section,  it  not  being  necessary 
for  the  adjudication  of  this  case  that  I should  do  so.  I may 
say,  however,  that  I think  the  trustees  in  office  in  1858 
continued  so  until  after  the  election  in  January  1855,  and 
that  the  two  of  those  remaining  after  that  election,  and  the 
one  then  appointed,  constitute  the  present  corporation  of 
trustees — the  first  election  of  1854  having  been  set  aside,  and 
the  second  in  the  same  year  being,  as  adjudged,  illegal:  and 
further,  that  the  by-law  No.  41,  altering  school  section  No.  7 
will  take  effect  according  to  statute  on  the  25th  day  of  De- 
cember next. 

From  this  decision  the  defendants  appealed. 

G.  Duggan  for  the  appeal.  Read , contra. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Referring  to  the  judgment  of  this  court  in  a case  of 
the  township  of  Moore  v.  McRae  (12  U.  C.  R.  525),  we 
need  only  say  in  this  case,  that  we  do  not  think  that 
the  taking  away  a part  of  the  old  school  section  No.  7,  in 
order  to  constitute  such  part  a new  school  section,  had  the 
effect  of  giving  to  what  remained  of  No.  7 the  character  of  a 
new  section,  and  that  there  was  therefore  no  propriety  in 
treating  it  as  a new  section  in  consequence  of  the  change. 
That  at  least  was  the  opinion  expressed  by  this  court  in  the 
case  referred  to,  though  one  can  see  that  there  may  be 
inconvenience  in  taking  that  view  of  it,  for  a part  or  all  of 
the  existing  trustees  may  be  resident  in  that  part  of  the 
section  which  has  been  taken  away.  However,  there  was  an 
unfortunate  irregularity  in  this  case,  the  resolution  (if  that 
:alone  would  have  sufficed  to  make  the  alteration)  not  specify- 
ing with  any  distinctness  what  was  thereafter  to  form  section 
No.  7,  and  what  to  form  section  11. 

The  authorities  upon  the  spot,  both  no  doubt  wishing  to  do 
what  was  right,  differed  in  their  view  of  what  were  the  legal 
-consequences  of  such  an  alteration  in  regard  to  the  necessity 
for  a new  election  of  trustees  for  the  part  of  the  section 
which  retained  its  old  name ; and  in  consequence,  it  seems,  of 
the  difference,  two  elections  were  holden,  and  two  sets  of 
trustees  chosen.  Then  the  local  superintendent  was  appealed 
to  for  his  decision,  or  rather  he  was  appealed  to  after  the 
first  election  of  school  trustees  had  taken  place  at  the 
-ordinary  annual  day  of  meeting  for  that  purpose,  treating 
what  remained  of  school  section  7 as  an  old  section,  and  he 
.determined  that  that  was  illegal,  and  that  it  was  necessary 
there  should  be  a day  specially  appointed  for  an  election  of 
trustees  in  the  residuary  school  section  No.  7,  as  if  it  were 
a newly  created  section.  According  to  his  decision,  such  an 
-election  took  place,  and  new  trustees  were  elected — namely, 
the  present  defendants.  Thus  there  were  two  boards  of 
trustees  ; but  there  was  so  far  an  acquiescence  in  the  course 
recommended  by  the  superintendent,  that  the  first  elected 
trustees  abstained  from  acting  for  the  year,  and  left  it  to  the 
new  trustees  to  appoint  teachers,  raise  rates,  &c. 
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They,  in  the  course  of  what  they  took  to  be  their  duty, 
demanded  from  the  plaintiff  Gill  the  small  rate  which  has 
given  rise  to  this  lawsuit,  and  he  paid  it  under  protest,  dis- 
puting the  legality  of  the  election  of  the  new  trustees.  He 
has  brought  this  action  in  the  Division  Court  to  get  hack  the 
money.  The  learned  judge  of  the  Division  Court  went  very 
carefully  into  the  consideration  of  the  question,  and  has 
stated  his  views  distinctly,  concluding  that  the  new  trustees 
were  not  then  legally  elected  trustees,  and  therefore  could  not 
legallyimpose  a:  y rate.  But,  independently  of  the  question 
whether  the  local  superintendent’s  decision  upon  the  point 
can  be  thus  incidently  overruled  in  an  action,  the  learned 
judge  left  out  of  view  that  the  trustees  who  imposed  and 
received  this  rate  were  the  trustees  de  facto,  and  that,  until 
they  are  removed,  the  acts  which  they  do  in  the  ordinary 
current  business  of  trustees  must  of  necessity  be  upheld,  or 
everything  would  fall  into  confusion. 

We  are  of  opinion  thatthe  judgment  given  below  must  be 
reversed,  and  judgment  given  for  tne  defendant. 

Appeal  confirmed. 


The  following  gentleman  were  called  to  the  bar  this  term: 
E.  E.  Grundy,  Edward  Fitzgerald. 
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Present — The  Hon.  Sir  John  Beverley  Bobinson.  Bart.,  C.  J. 
” Eobert  Easton  Burns,  J. 

” Archibald  McLean,  J. 


Taylor  v.  Jarvis. 

Partnership — Execution  against  one,  for  debt  of  the firm . 

A plaintiff  suing  one  partner  alone  upon  a note  made  in  the  name  of  the 
firm,  and  for  an  partnership  debt,  cannot,  under  his  judgement  and  exe- 
cution against  such  partner,  sell  the  goods  of  the  firm,  except  in  cases  of 
dormant  partnrship. 

A.  having  a note  signed  W.  B.  & Co.,  and  being  ignorant  of  the  existence  of 
any  other  partner,  sued  W.  B.  alone,  and  obtained  judgment  and  execu- 
tion, under  which  the  sheriff  seized  the  partnership  goods.  B.  afterwards, 
obtained  an  execution  against  W.  B.  and  his  two  partners,  who  it  appeared, 
in  reality  composed  the  firm.  Both  claims  were  for  partnership  debts 
and  the  prpertv  of  the  firm  was  not  sufficient  to  satisfy  either  in  full 
Held,  that  B’s  execution  must  prevail. 

Case,  against  the  sheriff  of  united  counties  of  York  and 
Peel,  for  a false  return  of  nulla  bona  to  a writ  of  Fi.  Fa. 
at  the  suit  of  the  plaintiffs  against  Y»  illiam  Boone  Clark, 
Eichard  Holloway  Clark,  and  William  Boone  Clark  the 
younger,  after  levying  the  monies  endorsed  on  the  writ. 

Pleas  — 1.  Not  guilty.  2.  That  defendant  did  not  seize 
or  tak  into  execution  any  goods  or  chattels  of  the  said  William 
Boone  Clark,  Eichard  Holloway  Clark,  and  William  Boone 
Clark  the  younger,  or  either  of  them,  under  or  by  virtue  of 
the  said  writ  of  Fieri  Facias  in  the  declaration  mentioned, 
or  levy  the  amount  endorsed  on  said  writ,  or  any  part 
thereof,  thereout,  in  manner  and  form  as  in  the  declaration 
oalleged. 

A verdict  was  taken  for  the  ] laintiffs  for  i-848  17s  6d., 
subject  to  the  opinion  of  the  court  upon  the  following 

case.: 

” The  Commercial  Bank  recovered  a judgment  a gainst  one 
William  Boone  Clark,  up  on  his  two  promissory  notes  endorsed 
by  William  Boone  Ccark,  & Co-,  and  being  a debt  oj  Wil- 
liam Boone  Clark  dc  Co.,  the  Commercial  Bank  not  being 
aware  of  any  other  partners  in  the  firm,  although  in  fact 
Eichard  Hol'oway  Clark  and  WilliamBoone  Clark  the  younger 
were  partners  at  the  time.  Upon  this  judgment  of  the  Com- 
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mercial  Bank  an  execution  was  issued,  upon  which  the  part- 
nership goods  were  seized ; and  on  a question  of  right  arising 
with  some  other  parties  as  well  as  the  plaintiffs,  an  inter- 
pleader issue  was  directed,  the  proceedings  in  which  are  to  be 
put  in,  if  admissible.  After  the  execution  of  the  Commercial 
Bank  was' in  the  sheriff’s  hands  an  execution  was  put  in  at 
the  suit  of  the  plaintiffs,  under  which  the  partnership  goods 
were  seized;  this  execution  being  against  all  three  partners: 
but  on  the  sale  of  the  goods,  there  was  not  sufficient  to  sat- 
isfy the  execution  of  the  Commercial  Bank,  and  the  sheriff 
returned  the  plaintiffs,  execution  “ nulla  bona ,”  for  which, 
alleged  false  return  this  action  is  brought;  the  Commercial 
Bank  contending  that  the  execution  of  the  plaintiffs  was  pro- 
perly returned  “no  goods/’  and  the  plaintiff  § alleging  that 
their  execution  could  alone  be  properly  executed,  and  that 
the  sheriff  cannot  give  any  evidence  of  the  above  state  of  facts, 
but  must  stand  upon  the  judgment  and  execution  alone.” 

Cameron , Q.  C.,  and  C.  Robinson  for  the  plaintiffs. 

M.  Vankoughnet,  for  defendant. 

The  authorities  cited  are  referred  to  in  the  judgment. 

Bobinson.  J.  C. — This  ought  apparently  to  be  a plain 
case  upon  the  facts  stated  and  admitted.  It  appears  from 
the  judgment  roll  in  the  case  of  the  Commercial  Bank  v. 
Clark,  that  the  notes  on  which  the  judgment  was  recovered 
were  made,  not,  as  I inferred  from  the  statement  in  the  spe- 
cial case,  by  William  Boone  Clark,  and  endorsed  by  William 
Boone  Clark  a nd  Company — but  were  made  by  William  Boone 
Clark,  trading  under  the  name , style  and  firm  of  William 
Boone  Clark  and  Company,  and  made  in  the  name  of  William 
Boone  Clark  and  Company,  and  were  made  payable  to  one 
Lewis  Marks,  who  endorsed  them  to  the  plaintiffs. 

Now  it  is  admitted  that  the  note  was  in  fact  given  for  a 
partnership  debt;  but  it  was  unknown  to  the  Commercial 
Bank  when  they  sued  that  the  firm  consisted  of  more  persons 
than  William  Boone  Clark  alone : that  the  firm  did  in  fact 
consist  of  William  Boone  Clark,  Kichard  Holloway  Clark, 
and  William  Boone  Clark  the  younger:  that  the  goods 
seized  upon  the  execution  against  William  Boone  Clark  at 
the  suit  of  the  Commercial  Bank  were  goods  owned  by  the 
firm;  and  that  the  sheriff  was  told  that  the  debt  for  which 
the  notes  were  given  was  a partnership  debt  before  he  paid 
17  xiv.  u.  c.  Q.  B. 
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over  the  money  to  the  plaintiffs  in  the  first  suit — i.  e.  the 
Commercial  Eank. 

The  question  therefore  is  this,  whether  a plaintiff  suing  one 
partner  alone  upon  his  promissory  note  made  by  him  on  a 
partnership  name,  which  name  did  not  express  the  name  of 
any  other  individual,  can  under  his  judgment  and  execution 
against  the  one  partner  only  seize  and  sell  the  partnership 
goods  owned  by  such  partner  and  his  co-partners,  and  apply 
the  whole  proceeds  of  the  sale  to  the  satisfaction  of  the 
execution  against  tne  one  partner  only? 

I have  lookejj  at  all  the  authorities  cited  for  the  plaintiffs  in 
the  argument,  but  do  not  find  them  to  be  in  point  upon  the 
question,  They  merely  affirm  what  is  laid  down  shortly  in 
Jackey  v.  Butler  (2  Ld  Eaym.  871):  “Two  joint  partners 

are  in  trade : judgment  was  entered  against  one  of  them ; and 
upon  a Fieri  Facias,  all  the  goods,  being  undivided,  were  seized 
in  execution ; and  upon  application  to  the  King’s  Bench  by 
him  against  whom  the  judgment  was  not,  the  court  held  that 
the  sheriff  could  not  sell  more  than  a moiety,  for  the  property 
of  the  other  moiety  was  not  affected  by  the  judgment,  nor  by 
the  execution .” 

If  we  could  see  that  the  judgment  in  that  case  was  for  a 
partnership  debt,  though  for  some  reason  one  partner  only 
had  been  sued  upon  it,  then  it  would  clearly  apply;  but.  we 
cannot  gather  that  from  the  case,  nor  from  any  other  case 
that  I have  yet  met  with,  in  which  similar  language  has  been 
held.  We  have  then  to  look  at  the  reason  of  the  thing;  but 
I will  first  remark,  that  although  our  statute  59  Geo.  III.  ch. 
25  applies  only  when  the  partner  on  a joint  contract  not 
sued  is  out  of  the  jurisdiction  of  the  court,  which  is  not  the 
present  case,  yet  its  provisions,  it  appears  to  me,  are  material 
to  be  considered  as  bearing  upon  the  question  before  us.  The 
second  clause  enacts  that  the  joint  obligation,  contract,  or  pro- 
mise (of  partners  as  well  as  other  joint  contractors),  may  be 
given  in  evidence  against  any  one  of  the  partners,  and  have 
the  same  force  and  effect  as  to  any  judgment  or  execution 
thereon  as  if  the  same  was  the  sole  obligation,  contract  or 
promise,  of  the  defendant  in  the  action. 

The  effect  of  that  is,  that  if  the  partners  omitted  to  be 
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sued  in  this  case  had  been  so  omitted  because  they  were  out 
of  the  jurisdiction  of  the  court,  the  judgment  and  execution 
against  the  one  sued  could  not  attach  upon  the  property  of 
the  other  partners;  and  it  would  seem  strange  if  the  plaintiff, 
who  has  in  such  a case  omitted  to  sue  the  other  partners 
because  he  could  not  serve  them  with  process,  and  had  no 
choice,  should  he  in  a worse  situation  than  a creditor  who  had 
without  any  such  reason  taken  his  remedy  against  one  partner 
only. 

Now  I take  it  to  be  clear,  that  if  in  the  present  case  the 
plaintiff,  having  obtained  judgment  against  William  Boone 
Clark  alone,  had  taken  out  an  execution  against  William 
Boone  Clark,  Pilchard  Holloway  Clark,  and  William  Boone 
Clark  the  younger,  such  an  execution  would  have  been  void, 
as  being  unsupported  by  the  judgment ; and  upon  principle  it 
seems  impossible  to  hold  that  if  the  court  could  not  legally 
issue  such  an  execution,  the  sheriff,  without  their  command  to 
that  effect,  could  take  upon  himself  to  act  as  if  he  had  such  a 
writ.  If  he  could  sell  the  property  of  the  three  under  the 
judgment  and  execution  against  one,  upon  the  mere  under, 
standing  on  his  part  that  they  were  partners, he  could  equally 
seize  and  sell  any  of  the  personal  individual  property  of  the 
partners  not  j oined, because  whatever  they  owned  individually 
would  be  liable  equally  with  their  property  held  in  co-partner- 
ship. 

It  not  unfrequently  happens,  when  all  the  partners  are 
sued  on  a promissory  note  given  by  one  partner  in  the  name 
of  the  firm,  that  a good  defence  is  set  up  against  the  note  by 
the  other  partners,  proving  that  it  was  given  by  a fraudulent 
collusion  between  the  payee  of  the  note  and  the  partner  sign- 
ing it,  for  a purpose  which  the  partnership  had  no  concern  in; 
but  if  what  has  been  contended  for  on  the  part  of  the  defen- 
dant be  conceded,  then  in  any  such  case  the  person  taking  any 
such  a note  from  a dishonest  partner  need  only  sue  that  one 
parter,  or  take  a confession  of  judgment  from  him  in  his 
own  name  ; and  if  upon  a judgment  and  execution  against 
him  individually  he  could  seize  andsellnot  merelyliis  interest, 
but  the  whole  property  in  thejpartnersliip  goods,  the  other 
partners  would  have  no  opportunity  to  shewMlieir  defence. 
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Again:  While  witnesses  were  inadmissible  on  the  ground  of 
interest,  it  often  happened  that  one  of  several  partners  being 
sued  alone  for  a partnership  demand  desired  to  call  a 
co-partner  as  a witness  in  his  behalf,  and  when  this  was 
objected  to  on  the  ground  of  interest  in  the  witness,  we  find 
the  objection  put  upon  this  footing,  that  if  the  partner  sued 
should  not  be  able  to  satisfy  the  debt,  the  other  partner  could 
be  made  liable  through  a court  of  equity,  and  then  there  was 
often  a good  deal  of  argument  as  to  whether  the  court  could 
act  upon  the  assumption  of  the  possible  contingency  of  the 
defendant’s  insolvency.  But  if,  as  has  been  contended  in 
this  case,  the  judgment  in  this  action  against  one  could  be 
enforced  against  the  property  of  the  others,  the  objection 
would  have  been  rested  on  the  simple  ground  that  the  part- 
ner not  sued  was  as  directly  interested  as  the  one  who  was 
sued,  because  the  execution  could  be  levied  upon  his  property 
as  well  as  that  of  his  partner  against  whom  the  judgment 
would  be  obtained.  I can  see  inconveniences  certainly,  and 
probably  great  loss  to  creditors  in  some  cases,  when  they 
have  accidentally  omitted  partners  merely  from  want  of 
knowingwho  composed  the  firm;  but  Isee  no  E nglish  authority 
that  warants  an  execution  against  one  person  being  enforced 
against  the  property  of  others,  any  more  than  against  their 
persons,  and  other  objections  besides  what  I have  stated  will 
readily  present  themselves.  For  instance,,  it  would  materi- 
ally affect  the  reliance  that  could  be  placed  upon  the  registry 
of  judgments  and  of  the  titles  to  lands.  On  the  argument 
we  were  referred  to  several  American  decisions,  which  appa- 
rently bear  strongly  upon  the  point, but  in  which  the  question 
they  were  dealing  with  was  treated  by  the  learned  judges  as  a 
new  question,  which  they  were  compelled  to  pronounce  upon 
without  any  aid  from  English  authorities.  The  leading  case 
among  them  is  Lord  v.  Baldwin  (6 Pick. 848),  in  which  many 
other  cases  are  referred  to  less  pertinent  to  the  present 
question.  We  have  considered  those  decisions;  but, assum- 
ing that  the  right  course  has  been  taken  in  them,  they  do 
not  seem  to  us  to  apply  to  the  case  before  us.  They  are  all 
in  cases  of  dormant  partners ; and  the  principle  established 
in  them, though  not  without  some  difficulty  and  hesitation, is. 
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that  where  a person  having  an  interest  as  a partner  in  a 
business  carried  on  by  another  person  in  his  individual  name 
has  concealed  his  interest,  and  has  allowed  the  acting  partner 
to  hold  himself  out  to  the  world  as  the  sole  owner  of  the 
property  he  is  dealing  with,  and  on  account  of  which  he  has 
obtained  credit,  a judgment  and  execution  against  such 
ostensible  partner  shall  attach  upon  the  interest  of  the 
concealed  partner  as  well  as  of  the  other,  and  the  goods 
really  owned  by  the  two  may  be  treated  as  if  they  were  in 
reality  what  they  have  appeared  to  be  with  the  assent  of  the 
dormant  partner ; that  is,  the  sole  property  of  the  partner 
sued.  The  well  known  case  of  Pickard  v.  Sears  (6  A.  & E. 
169)  is  mainly  relied  upon  as  the  ground  of  the  decision, 
which  shews  plainly  on  what  principle  it  is  that  the  judg- 
ments I refer  to  have  been  founded ; a principle  for  the  appli- 
cation of  which  there  is  no  foundation  in  the  present  case  : 
for  here  there  is  no  allegation  of  a concealed  or  dormant 
partnership,  nothing  toshewthat  the  interest  of  the  partners 
omitted  to  be  sued  was  not  as  apparent  as  the  interest  of  the 
person  sued.  W e know  only  that  although  the  note  sued  on 
was  signed  in  the  name  of  William  Boone  Clark  & Com- 
pany, which  imported  that  he  was  not  a sole  contractor,  he 
was  yet  sued  as  it  he  were  a sole  contractor,  the  Commerci  al 
Bank  not  being  aware,  as  it  is  admitted,  that  there  were  other 
partners.  Upon  the  opinion  which  we  entertain,  and  which 
I confess  I have  formed  with  some  anxiety,  we  think  the 
plaintiffs  entitled  to  succeed,  because  the  partnership  effects, 
it  is  clear,  are  in  the  first  place  liable  to  satisfy  partnership 
debts, before  the  interest  which  anyone  partner  possesses  in 
them  can  be  applied  to  the  satisfaction  of  a judgment  against 
him  alone. 

McLean,  J. — The  plaintiffs  obtained  a judgment  against 
William  Boone  Clark,  Bichard  Holloway  Clark,  and  William 
Boone  Clark  the  younger,  co-partners  in  trade,  carrying  on 
business  under  the  firm  of  William  Boone  Clark  & Co.,  and 
issued  execution  against  their  goods,  and  placed  the  same 
in  the  hands  of  defendant  to  be  executed. 

At  the  time  the  plaintiffs’  execution  was  received  there  was 
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an  execution  in  the  defendant’s  office  in  favor  of  the  Com- 
mercial Bank  against  William  Boone  Clark  alone.  The 
goods  of  the  firm  had  been  seized  under  the  latter  execution, 
and  they  were  subsequently  sold  on  both  writs;  the  proceeds 
being  insufficient  to  satisfy  the  claim  of  the  Commercial  Bank, 
the  plaintiffs ’execution  was  returned  nulla  bona.  The  plain- 
tiffs considering  that  their  execution  was  entitled  to  priority, 
have  brought  this  action  against  the  sheriff  for  a false  return. 
A verdict  was  taken  for  the  plaintiffs,  subject  to  the  opinion 
of  the  court  on  certain  facts  agreed  upon.  It  is  admitted 
that  the  debt  to  the  Commercial  Bank  was  on  two  promissory 
notes  made  in  the  name  of  the  firm  of  William  Boone  Clark 
& Co.,  fora  partnership  debt,  and  that  the  Bank  sued  William 
Boone  Clark  alone,  in  ignorance  that  there  were  other 
partners  in  the  firm. 

It  is  quite  competent  for  a creditor  to  sue  one  of  several 
partners  for  a copartnership  debt;  and  if  no  objection  is  made 
of  non-joinder  of  other  defendants,  a judgment  may  be 
obtained  and  execution  issued  against  the  party  sued,  as  if 
the  debt  were  one  individally  due.  In  such  case  the  plain- 
tiff must  be  content  to  look  to  the  property  of  the  party  sued: 
and  he  cannot  afterwards,  if  he  fails  to  recover  against  him, 
have  recourse  to  the  other  partners  and  their  property.  The 
latter  will,  in  law,  be  discharged  from  their  liability,  and 
could  plead  a former  recovery  for  the  same  demand  if  any 
suit  were  brought  against  them. 

It  appears  to  me  there  is  nothing  to  distinguish  the  case  of 
the  Commercial  Bank  against  Clark  from  such  a case. 
They  have  sued  one  partner  only  for  a debt  of  his  firm, 
though  the  other  partners  were  actively  engaged  in  the 
business,  without  any  concealment,  and  all  parties  having 
demands  against  the  firm  could  have  ascertained  the  fact  as 
readily  as  the  plaintiffs.  Had  any  of  them  been  dormant 
partners,  then  the  joint  goods  might  with  propriety  be  held 
liable  for  the  debts  contracted  only  in  the  name  of  the  osten- 
sible partner,  because  he  must  be  supposed  to  enjoy  additional 
credit  from  the  visible  possession  of  property.  In  this  case 
all  the  partners  were  openly  engaged  in  conducting  their 
business;  all  had  an  interest  in  the  goods ; and  the  goods 
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were  assets  in  the  hands  of  the  firm  for  the  satisfaction  of 
joint  debts.  The  debt  of  the  Commercial  Bank  had  by  the 
proceeding  adopted  been  converted  from  a joint  debt  into  the 
several  debt  of  the  partner  sued.  This,  it  is  true,  was  done 
in  ignorance  of  there  being  other  partners,  but  the  effect  is 
the  ^me  ; and  the  Bank  cannot  claim  a remedy  against  the 
goods  of  any  but  the  one  sued,  though  the  debt  was  originally 
due  by  all.  Then,  being  obliged  to  look  to  the  individual 
goods  of  William  Boone  Clark,  against  whom  their  execution 
was,  and  he  having  an  interest  in  the  joint  stock,  it  is,  I 
think,  quite  clear  that  only  tiie  interest  which  he  had  could 
be  sold.  But  it  was  not  his  interest  alone  which  was  sold, 
but  the  interest  of  all  the  partners,  and  this  could  only  be 
done  by  reason  of  the  sheriff  having  the  plaintiffs’  execution 
in  his  hands  at  the  same  time.  If  the  undivided  interest 
of  William  Boone  Clark  alone  had  been  sold,  the  purchaser 
could  ontyhold  the  goods  as  a joint  owner  with  the  other 
partners,  and  subj ect  to  the  same  liabilities  to  which  the  goods 
were  previously  exposed.  He  could  not  withdraw  any  specific 
portion  of  the  goods  as  his  individual  property  acquired  by 
purchase,  and  leave  the  other  partners  liable  to  payment  of 
debts  incurred  perhaps  for  the  very  goods  sold.  The  original 
owner  could  not  have  done  this  without  the  consent  of  his 
partners,  and  the  sale  could  confer  no  right  which  he  did  not 
possess.  The  joint  debts  were  entitled  to  be  first  paid  from 
the  joint  goods,  and  if  any  surplus  remained,  then  each  of 
the  partners  would  be  entitled  according  to  the  extent  of  his 
interest.  The  goods  of  the  firm  of  William  Boone  Clark 
& Co.  were  sold  on  the  plaintiffs’  execution  as  well  as  upon 
that  of  the  Commercial  Bank,  and  the  whole  did  not  produce 
a sufficient  amount  to  pay  the  joint  debt  for  which  the  plain- 
tiffs had  recovered  ; there  was  therefore  no  surplus  which  the 
several  partners  could  claim,  or  which  could  be  applied  to 
the  payment  of  their  individual  debts. 

If  in  this  case  the  question  were  relating  to  lands,  and  not 
merely  to  goods,  there  can  be  no  doubt  that  only  the 
lands  of  William  Boone  Clark  alone  would  be  bound  b}r 
the  execution  against  him,  though  the  debt  was  one  contracted 
by  the  copartnership.  The  lands  of  the  other  partners, 
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or  their  undivided  estate  in  lands,  could  not  be  affected  by 
any  execution  against  William  Boone  Clark  individually ; 
then,  lands  being  assets  liable  to  be  sold  on  execution  for  the 
payment  of  debts,  what  difference  can  there  be  between  them 
and  personal  property  as  to  the  liability  of  parties  ? Though 
lands  are  assets  as  well  as  goods,  for  the  payment  of  d«bts, 
there  is  this  important  difference  between  them,  that  the 
lands  of  several  co-partners  cannot  be  conveyed  except  by 
all  the  parties  joining  in  a deed,  or  by  the  sale  of  such  land 
and  the  execution  of  a deed  by  the  sheriff.  Any  joint 
tenant  of  land  may  sell  and  convey  his  interest  to  a purchaser, 
and  in  this  way  might  withdraw  from  a co-partnership  means 
necessary  for  the  payment  of  joint  debts  ; but  goods,  being 
tangible,  and  in  possession  of  all,  and  transferable  by 
delivery,  all  the  co-partners  are  entitled  to  control  them, 
and  to  have  them  applied  to  the  discharge  of  the  joint  debts 
before  any  portion  can  be  withdrawn  by  individuals- to  meet 
private  claims.  As  the  individual  partners  then  are  not 
entitled  thus  to  deal  with  co-partnership  goods  for  private 
purposes,  it  follows,  I think,  that  what  they  cannot  do 
cannot  be  done  by  the  sheriff,  and  that  he  cannot,  under 
the  authority  of  law,  do  anything  with  the  goods  which 
the  party  whose  interest  he  represents  could  not  do  without 
the  sanction  of  his  co-partners.  On  these  grounds,  there- 
fore, I am  of  opinion  tnat  the  plaintiffs  are  entitled  to 
succeed  in  this  action,  and  to  recover  the  amount  levied 
upon  their  execution. 

Burns,  J. — Upon  the  facts  admitted  in  this  case,  I think 
the  plaintiff  should  have  judgment.  It  appears  that  before 
any  sale  of  the  goods  of  ClarK  & Co.,  both  the  execution  of 
the  plaintiff  and  that  of  the  Commercial  Bank  came  into  the 
defendant’s  hands  to  be  executed.  We  must  consider  the 
legal  position  of  the  parties  at  that  time,  irrespective  of  any 
evidence  beyond  what  the  writs  of  execution  would  furnish  to 
the  sheriff,  and  then  consider  ivhether  evidence  furnished 
extraneously  would  affect  or  alter  that  position  in  any  way. 
The  judgment  and  execution  of  the  Commercial  Bank  was 
against  the  one  partner,  and  that  of  the  plaintiff  against  all 
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the  members  of  the  firm.  Without  any  explanation,  it  would 
be  prima  facie  inferred  that  the  execution  against  the  one 
partner  was  for  a demand  against  him  individually;  and  if  it 
were  so,  then  the  case  of  Flintoff  v.  Dickson  (10  U.  C.  B.  428) 
would  apply,  and  the  sheriff  would  be  right  in  paying  over 
the  proceeds  of  the  sale  to  the  creditor  whose  execution  was 
against  the  members  of  the  firm,  provided  the  interest  of 
the  one  partner  would  produce  nothing  upon  a sale  of  it 
separately.  The  creditor  of  one  member  of  the  firm  has  by 
virtue  of  the  execution  no  interest  in  the  corpus  of  the 
partnership;  he  can  only  claim  an  interest  to  be  placed  in 
the  position  of  tenant  in  common  with  the  other  partners 
until  the  sale,  and  after  that  takes  place,  then  the  sheriffs 
vendee  takes  that  position.  If  the  whole  corpus  of  thepartner- 
ship  property  be  disposed  of  by  some  means  which  warrants  it 
to  be  done,  the  creditor  of  the  single  member  of  the  firm 
thereby  gains  no  different  or  better  position  as  respects  the 
proceeds  of  the  goods.  The  contract  entered  into  by  the 
members  of  a firm  is  several  as  well  as  joint,  that  is,  there 
may  be  cases  where  the  individual  member  may  be  dealt  with 
■separately,  without  resort  being  had  to  the  other  members; 
and  at  all  times,  if  . he  individual  member  himself  does  not 
complain  of  being  dealt  with  separately,  no  one  else  can  do 
so.  The  effect  of  the  judgment  and  execution  is,  however, 
to  be  applied  upon  the  property  of  the  individual  member — 
that  is,  so  far  as  the  judgment  and  execution  informs  the 
sheriff.  In  the  case  of  a separate  demand  against  one 
partner,  the  sheriff  cannot  delay  the  sale  of  his  interest  till 
the  winding  up  of  the  affairs,  even  though  he  were  told  that 
theexecuticn  defendant  wasind^bted  to  the  partnership  more 
than  the  amount  of  his  share: — Holmes  v.  Mentze  (4  A.  & E. 
127).  So,  on  the  other  hand,  he  could  not  be  justified  in 
selling  the  property  of  the  firm  on 'an  execution  which 
authorized  him  to  sell  the  property  of  the  individual  member. 

It  is  said  that  the  debt  upon  which  the  Commercial  Bank 
‘obtained  judgment  was  intact  a debt  due  by  the  partnership, 
but  that  the  bank  was  not  aware  that  such  partnership  existed, 
and  it  is  contended  that  such  fact  creates  a difference  with 
respect  to  the  effect  of  an  execution  under  sueh  circumstances. 

IS  xiv.  u.  c.  Q.  B. 
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It  has  been  argued  that  the  authority  given  by  the  legislature 
to  sue. one  of  two  joint  obligors,  contractors,  or  partners, 
when  the  other  resides  out  of  the  jurisdiction  of  the  court, 
will  furnish  a reason  for  extending  the  operation  of  the 
execution  and  that  such  property,  as  might  have  been  seized, 
being  partneaship  property,  in  case  of  the  execution  being 
against  both,  may  well  be  seized  and  sold  upon  the  execution 
against  one.  So  far  as  the  permission  goes  which  the  legis- 
lature gave  to  sue  one  ol  two  partners  in  the  cases  mentioned 
furnishing  an  argument  in  favour  of  the  proposition  contended 
for,  I think  it  furnishes  a strong  argument  the  other  ay.< 
The  legislature  has  declared  that  the  judgment  to  be  obtained 
upon  the  joint  obligation  or  contract  shall  have  the  same  force 
and  effect  as  if  the  same  was  the  sole  obligation,  contractor 
promise  of  the  defendant.  It  is  very  true  the  legislature  has 
not  said  that  it  shall  have  no  greater  effect,  but  that  must 
surely  be  meant,  for  if  it  could  have  the  effect  of  being  en- 
larged to  affect  property  held  in  partnership,  it  would  be 
difficult  to  restrain  it  to  what  is  contended  for  in  this  case.  I 
am  not  aware  whether  any  decisions  have  taken  place  upon 
the  effect  of  the  statute  in  case  where  a partner  was  once  out 
of  their  jurisdiction,  and  having  returned  to  it,  was  sued  after 
a judgment  obtained  against  the  partner  who  remained.  As 
the  law  stood  before  the  passing  of  the  statute,  if  the  partner 
who  remained  were  sued  alone,  he  could  effectually  stop  the 
action  by  pleading  non-joinder  of  his  co-partner,  no  matter 
about  the  one  partner  having  absconded.  The  plaintiff  must 
have  commenced  his  action  against  all,  and  proceeded  to  out- 
lawry against  the  absent  partner  or  j oint  contractor;  but  in  this 
province  we  had  no  means  of  proceeding  to  outlawry,  and 
the  statute  commences  with  reciting  that  all  the  defendants 
must  be  personally  served  when  named,  and  to  avoid  this 
difficult}^  the  provision  for  suing  one  or  two,  when  the  other 
was  out  of  the  jurisdiction,  was  made.  I incline  to  look  upon 
the  provision  of  the  statute  as  a substitute  for  the  process  of 
outlawry,  not  for  the  purpose  of  allowing  the  execution  upon 
the  judgment  against  the  remaining  partneror  jointcontractor 
to  have  the  effect  of  attaching  upon  the  goods  of  the  absent 
contractor,  but  to  save  the  rights  of  the  plaintiff  against  the 
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absent  contractor.  If  the  outlawry  could  have  been  carried 
on,  there  would  have  been  a judgment,  and  upon  that  judg- 
ment the  goods,  &c.  of  the  absent  partner  would  have,  been 
seized  and  sold,  and  the  proceeds  paid  into  the  treasury,  and 
the  plaintiff  could  have  obtained  it  in  satisfaction  of  so  much 
of  his  debt.  After  such  judgment  of  outlawry  the  plaintiff 
could  then  proceed  against  the  remaining  partner  alone, 
stating  the  outlawry  however.  In  this  way  he  would  obtain 
judgment  and  execution  against  all.  Our  statute  declares 
that  the  joint  contract  or  promise  may  be  given  in  evidence, 
and  have  the  same  force  and  effect,  as  to  any  judgment  or 
execution  thereon,  as  if  the  same  was  the  sole  promise  or 
contract  of  the  defendant,  any  law,  usage,  or  Custom  to  the 
contrary  notwithstanding.  Suppose  the  absent  partner  to 
return  and  be  sued,  would  it  be  any  answer  for  him  to  say 
that  the  plaintiff  had  already  obtained  judgment  against 
his  partner,  or  could  he  under  the  circumstances  success- 
fully sustain  a plea  of  non -joinder  in  the  action  against 
himself?  The  case  of  King  v.  Hoare  (13  M.  & W.  494) 
proves  that  a judgment  against  one  of  two  joint  debtors  is  a 
bar  to  an  action  against  the  other.  That  decision  must  be 
taken  with  regard  to  the  state  of  the  law  in  England,  that 
one  of  the  two  joint  debtors  could  have  been  outlawed.  Baron 
Parke,  in  giving  the  decision,  says:  “It  is  remarkable  that 
this  question  should  never  have  been  actually  decided  in  the 
courts  of  this  country.”  In  Watters  v.  Smith  (2  B.  & Ad. 
892)  Lord  Tenterden , in  answering  counsel,  said  that  a mere 
recovery  against  one  is  not  sufficient.  Neither  the  rights  nor 
liabilities  of  absent  partners  or  joint  contractors  were  pro- 
fessed to  be  dealt  with  by  the  legislature,  but  simply  a 
remedy  was  afforded  again  st  the  remaining  partner  or  joint 
contractor,  and  the  operation  of  that  remedy  was  to  be  as  if 
the  promise  was  sole.  To  give  it  the  effect,  by  holding  that 
the  judgment  against  the  one  who  remained  was  a bar  to 
suing  the  other  when  an  opportunity  offered,  would  be,  not  to 
hold  it  as  the  sole  promise,  but  as  a judgment  merging  the 
promise  of  both ; aresult,  as  it  appears  to  me,  contrary  to  the 
meaning  of  the  legislature.  If  this  be  so,  then  it  follows  that 
so  far  as  this  act  of  the  legislature  may  be  adduced  to  support 
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the  position  contended  for,  it  can  have  no  bearing,  and  can- 
not establish  that  upon  a judgment  against  one  of  two  partners- 
upon  a demand  which  was  a partnership  debt,  the  execution 
can  be  satisfied  by  the  sale  of  the  corpus  of  the  partnership 
property,  instead  of  a sale  of  the  interest  of  the  individual 
partner  against  whom  the  execution  happens  to  be.  No 
English  authority  can  he  cited  for  the  position  contended  for, 
and  but  two  have  been  cited  from  the  American  Courts,  that 
of  Lord  v.  Baldwin  (6  Pick.  848)  decided  in  1828  by  the 
Supreme  Judicial  Court  of  the  State  of  Massachusetts,  and 
Brown’s  appeal  (17  Penn.  State  Reports,  408),  decided  in 
1851.  Upon  examination  of  these  cases  it  will  be  seen  the 
courts  proceeded  upon  the  fact  that  it  was  a case  of  dormant 
partnership,  and  the  first  attachment  on  execution  was  for  a 
partnership  debt,  but  the  plaintiff  was  ignorant  of  the  dor- 
mant partners,  and  then  another  attachment  or  execution 
was  sued  out  for  a partnership  debt  against  all  the  partners.. 
In  the  case  before  us  it  is  not  stated  that  the  parties  were 
dormant  partners ; it' is  only  admitted  that  the  Commercial 
Bank  did  not  know  of  the  partnership,  though  it  is  to  be 
observed  that  the  promissory  notes  upon  which  the  Bank 
recovered  were  endorsed  by  Clark  dc  Co.  The  reason  for  the 
decision  in  the  American  cases  is,  that  in  law  the  property  of 
the  partnership,  in  cases  of  dormant  partners,  remains  in  the 
known  man  of  the  business,  and  that  an  execution  against 
him  must  attach  upon  the  property  if  there  had  been  no 
partnership,  and  the  corpus  of  the  goods  in  such  case  would 
be  sold,  and  not  merely  the  interest  of  the  partner  against 
whom  the  execution  was,  subject  to  an  account  of  partnership 
debts.  Supposing  the  decisions  to  be  good  law,  and  based 
upon  sound  principles,  yet  they  do  not  apply  to  the  facts  of 
this  case  as  admitted.  Here  it  is  stated  the  Bank  did  not 
know  of  the  partnership.  Is  evidence  of  that  kind  to  give 
them  a preference  over  a party  who  did  know  of  the  partner- 
ship ? or  will  such  a fact  convert  the  partnership  property 
into  the  sole  property  of  the  partner,  so  as  to  enable  the 
Bank  to  appropriate  it  by  an  execution  against  one,  in  pre- 
ference to  an  execution  against  all  the  members  of  the 
firm,  even  though  the  fact  was  that  the  separate  execution 
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was  upon  a demand  jointly  due  by  all  ? It  does  not  appear 
to  me  the  want  of  knowledge  of  one  plaintiff  in  such  a case 
can  produce  such  an  effect,  so  as  to  preclude  another  plaintiff 
who  has  better  knowledge  from  claiming  the  advantage  the 
law  gives  him  as  to  priority  of  writs  of  execution,  or  make 
them  speak  different  than  as  they  purport  on  the  face  of  them. 
If  in  truth  and  fact  a dormant  partnership  existed,  and  the 
law  be  that  the  property  of  all  is  the  property  of  the  known 
man  of  business  exclusively,  the  he  who  discovers  the  dor- 
mant partners  is  the  more  fortunate  person,  and  he  has  a 
security  others  have  not ; but  such  a case  supposes  all  creditors 
to  be  dealing  upon  the  idea  that  the  ostensible  partner  was 
alone  the  proprietor  of  the  property,  and  upon  the  credit  of 
which  the  parties  became  creditors.  Were  we  to  allow  credi- 
tors who  happened  to  be  ignorant  of  a partnership  existing 
to  sell  and  appropriate  the  corpus  of  the  partnership  pro- 
perty on  an  execution  against  one  of  the  firm,  instead  of 
disposing  of  the  interest  of  the  partner  against  whom  the 
execution  was,  we  should  open  the  door,  not  only  to  have  the 
effect  of  executions  enlarged  upon  extraneous  evidence  of 
facts,  but  also  to  enable  frauds  to  be  committed.  It  has  been 
repeatedly  decided  that  one  of  several  partners  cannot  exe- 
cute a warrant  of  attorney,  or  confess  a judgment,  so  as  to 
affect  the  right  or  interest  of  other  partners.  I see  no  reason 
why  the  ignorance  of  a person  suing  one  partner,  in  a 
case  where  other  partners  existed,  should  give  a better 
position.  I express  no  opinion  how  far  evidence  might 
control  or  enlarge  the  effect  of  an  execution  in  a case  where 
a dormant  partnership  existed  and  botli  parties  contracted 
their  debts  with,  and  trusted  to,  the  ostensible  known  man 
of  business,  and  the  property  in  his  possession,  as  the  means 
from  which  their  respective  demands  were  to  be  liquidated  ,* 
but  I cannot  say  I have  any  doubt  that  ignorance  of  a part- 
nership existing  will  not  control  the  effect  of  an  execution 
against  all  the  members  of  the  firm,  or  enlarge  the  effect  of 
the  execution  against  a single  member  of  the  firm  ; and  in 
such  cases  it  appears  to  me  that  the  ordinary  course  of  law 
must  be  administered  as  it  would  be  in  a case  where  the  debt 
of  the  one  was  his  own  individual  debt. 
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I do  not  mean  to  be  understood  that  an  execution  against 
ail  the  members  of  the  firm  acquires  a priority  over  an  exe- 
cution against  cne  member  of  the  firm.  In  this  case  the 
plaintiffs’  execution  came  in  after  that  of  the  Commercial 
Bank,  and  the  goods  were  sold  upon  both,  and  it  is  admitted 
that  the  proceeds  of  the  sale  are  not  sufficient  to  satisfy  the 
plaintiffs’  execution.  If  this  were  an  application  to  divide 
the  proceeds  between  different  creditors,  upon  executions  all 
coming  to  the  sheriff’s  hands  at  the  same  time,  j might  then 
think  it  right  to  make  inquiry  as  to  facts  which  might  enable 
us  to  deal  with  those  proceeds  in  an  equitable  manner.  Deal- 
ing with  it  upon  legal  principles,  in  an  action  against  the 
sheriff  for  a false  return,  I cannot  say  I have  any  doubt. 
We  must  assume,  quoad  the  goods  sold,  that  the  interest  of 
the  one  defendant,  against  whom  the  Commercial  Bank  had 
their  execution,  was  utterly  worthless,  because  the  debt  of 
the  plaintiff  was  a partnership  debt,  and  execution  against 
all,  an  . the  goods  w~ere  not  enough  to  pay  that  demand. 
It  seems  to  me  perfectly  clear,  whatever  the  relative  positions 
of  the  different  parties,  when  it  is  considered  what  is  to  be 
■done  by  the  sheriff  upon  the  different  executions.  On  the 
■execution  against  one  member  of  the  firm  the  sheriff  cannot 
sell  the  corpus  of  the  goods,  but  his  duty  is  to  sell  that  part- 
ner’s interest.  That  interest  maybe  worth  something,  or 
it  may  be  worth  nothing.  On  the  execution  against  all  the 
members  of  the  firm  the  sheriff  does  not  sell  the  interest  of 
■each  member,  but  he  sells  the  corpus  of  the  goods.  Then, 
quoad  the  goods  sold,  if  the  demand  which  attaches  upon 
the  corpus  be  more  than  they  amount  to,  then  it  follows  as  a 
matter  of  course  that  the  interest  of  each  individually  is  worth 
nothing.  It  has  always  appeared  to  me  that  the  confusion 
and  difficulty  we  meet  with,  both  in  applying  the  cases  to  be 
found  in  the  books,  and  what  we  meet  with  in  practice,  is  in 
not  keeping  in  mind  the  difference  between  selling  the  goods 
themselves  and  selling  a person’s  interest.  A partne’s  in- 
terest is  nothing  until  all  the  joint  debts  are  paid.  The 
sheriff  in  this  case  might  have  sold  the  interest  of  the  indi- 
vidual partner,  and  perhaps  have  realized  something  for  it, 
but  that  is  a question  between  him  and  the  Commercial  Bank. 


LONDON  GAS  CO.  V.  CAMPBELL. 


14a 


Suppose  that  he  had  sold  it  before  the  execution  of  the 
plaintiffs  came  to  his  hands,  then  upon  the  plaintiffs’  execu- 
tion he  would  have  sold  the  remaining  interest  of  the  two 
partners,  and  the  different  vendees  would  have  the  goods  ; 
the  first,  to  have  a division  of  the  surplus,  if  any,  after  pay- 
ing partnership  debts  ; the  second,  claiming  them  for  a 
partnership  debt.  The  law  would  not  give  the  parties  any 
proportions,  but  they  would  have  to  go  to  a court  of  equity 
to  settle  their  respective  rights.  The  sheriff  having  sold 
upon  both  writs,  the  first  not  authorizing  him  to  sell 
more  than  an  interest,  and  the  latter  authorizing  him  to  sell 
the  goods  themselves,  it  appears  to  me  the  legal  consequence 
is  that  the  proceeds  are  applied  to  the  debt  which  absorbs  the 
whole  interest,  before  being  applicable  to  a part  of  the  interest 
which  inlaw  could  only  claim  after  the  debt  applicable  to  the 
whole  should  be  satisfied,  independent  of  any  execution. 

For  these  reasons,  I think  judgment  should  be  for  the 
plaintiffs. 

Judgment  for  plaintiffs. 


London  Gas  Co.  v.  Campbell. 

Calls  on  stock — Not  made  in  accordance  with  resolution — Estoppel. 

A Gas  Company  incorporated  under  16  Vic.  ch.  173,  by  resolution  of  the 
directors  appointed  certain  calls  on  their  stock  to  be  paid  on  particular 
days  named,  but  by  the  notices  published  they  were  made  payable  on 
different  days.  The  defendant  had  written  to  the  Company  enclosing  his 
note  for  four  of  the  calls,  saying  that  for  the  balance  he  would  send  his 
note  soon  after,  and  requesting  them  to  accept  this  offer,  as  he  had  been 
absent  i,n  Europe,  and  had  no  knowledge  of  any  of  the  calls.  The  Com- 
pany however  declined,  and  brought  this  action. 

Held,  that  the  calls  were  illegal,  being  unauthorised  by  the  resolution,  and 
that  defendant  was  not  estopped  from  disputing  them. 

Debt  for  calls. 

The  declaration  stated  that  the  defendant  on  the  20th  of 
August,  1855,  was,  and  still  is,  holder  of  151  shares  in  the 
London  Gas  Company,  and  was  indebted  to  them  at  the  time 
of  bringing  this  action  in  £528  10s.,  for  and  upon  seven 
several  calls  of  10  per  cent,  each,  equal  in  all  to  £8  10s.  upon 
each  share,  which  said  seven  calls  became  severally  due,  and 
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were  respectively  and  duly  made  payable  by  the  said  com- 
pany, as  follows : viz.,  the  first  on  the  19th  of  August,  1853  ; 
the  second  on  the  19th  of  November,  1853;  and  the  third  on 
the  19th  of  March,  1854;  the  fourth  on  the  19th  of  August, 
1854  ; the  fifth  on  the  16th  of  December,  1854  ; the  sixth  on 
the  16th  of  March,  1855,  and  the  seventh  on  the  16th  of  June, 
1855,  whereby  an  action  hath  accrued  under  the  statute 
15  Yic.  ch.  173  to  demand  the  said  £528  10s.  from  defen- 
dant, &c. 

Pleas:  1st.  Never  indebted.  2nd.  Denying  the  existence 
of  any  such  corporation  (this  plea  was  abandoned).  3rd.  That 
defendant  was  not  nor  is  holder  of  the  shares  in  the  declara- 
tion mentioned,  or  any  of  them,  in  manner  and  form,  &c. 
4th.  That  before  the  commencement  of  this  suit : to  wit.,  on, 
&c.,  the  trustees  of  the  said  London  Gas  Company  declared 
the  shares  in  the  declaration  mentioned  to  be  forfeited. 

The  plaintiffs  took  issue  on  all. 

At  the  trial  at  London,  before  Hagarty,  J.,  it  was  proved 
that  the  shares  were  £5  each : that  defendant  held  151 
shares,  upon  which  the  first  two  calls  were  paid,  and  five 
other  calls  unpaid  : that  all  the  calls  were  for  10  per  cent ; 
that  each  call  was  regularly  published,  and  no  call  after  a 
shorter  interval  than  three  months. 

The  calls  were  all  made  under  a resolution  of  the  directors 
of  the  20'ch  of  July,  1853,  which  appointed  the  first  call  to  be 
paid  in  thirty  days,  and  the  other  calls  every  three  months, 
until  the  whole  capital  stock  should  be  paid  up. 

By  the  notices  published  the  calls  now  in  question  were 
made  payable  as  follows ? — 


3rd  call 20th  March  1854, 

4th  do 9th  August  do. 

5th  do 16th  December  1854, 

6th  do 16th  March  1855, 

7th  do 16th  June  do. 


The  managing  director,  who  proved  these  facts,  said  that  he 
supposed  the  reason  why  the  calls  were  not  mad  according 
to  tne  resolution,  was  that  the  secretary  had  forgotten 
them. 
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Letters  from  the  defendant  were  put  in.  On  the  1st  of 
March,  1855,  he  wrote  to  the  secretary  of  the  Company,  offer- 
ing and  enclosing  his  note  for  the  3rd,  4th,  5th  and  6th  calls, 
£302,  at  three  months,  requesting  the  Company  would 
accept  it,  as  he  had  been  absent  in  Europe,  and  had  no 
knowledge  of  any  of  the  calls,  and  could  not  conveniently 
pay  all  at  once.  And  in  respect  to  what  would  remain  due 
he  said  he  would  send  his  note  for  it  in  April  following,  as  he 
did  not  wish  the  whole  sum  to  fall  due  at  once.  The 
Company  declined  to  Accept  the  note,  and  the  defendant 
wrote  again  to  the  secretary  on  the  12th  of  March,  1855, 
asking  whether  he  could  sell  the  defendant’s  stock  for  him, 
or  would  be  willing  to  buy  it. 

The  defendant’s  counsel  at  the  trial  objected — first,  that 
the  calls  had  not  been  legally  made,  not  being  according  to 
the  resolution,  but  appointing  different  days,  so  that  in  truth 
they  were  not  otherwise  made  than  by  the  secretary’s  own 
authority. 

Secondly,  that  there  was  not  a sufficient  interval  between 
the  6th  and  7th  calls. 

The  7th  call  was  then  abandoned,  and  a verdict  was  taken 
for  the  amount  of  the  3rd,  4th,  5th,  and  6th  calls,  with 
interest,  reserving  leave  to  the  defendant  to  move  to  enter  a 
nonsuit,  or  to  reduce  the  verdict  by  the  amount  of  any  call 
or  calls  improperly  made. 

Richards  obtained  a rule  nisi  accordingly,  cited  Buffalo, 
Brantford  and  Goderich  R.  W.  Co.  v.  Parke,  12  U.  C.  R, 
607  ; Gas  Company  v.  Russell,  6 U.  C.  R.  567 ; The  Stratford 
and  Moreton  R.  W.  Co.  v.  Stratton,  2 B.  & Ad.  518 ; Regina 
v.  Londonderry  and  Coleraine  R.  W.  Co.,  13  Q.  B.  998. 

1).  G.  Miller  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Without  going  into  any  other  question  raised  in  this  case, 
we  think  we  cannot  avoid  holding  that  the  calls  appear  by 
the  evidence  to  have  been  wholly  unauthorized,  for  though 
the  directors  had  by  their  resolution  appointed  certain  calls 
to  be  made  payable  on  certain  days,  yet  the  calls  were  not  in 
fact  made  in  conformity  with  that  resolution,  but  the  secretary 
19  (to  21)  14  u.  c.  Q.  B. 
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took  upon  himself  to  name  other  days  for  payment  of  the 
several  sums,  in  the  notices  which  he  published  for  the  infor- 
mation of  the  stockholders.  The  calls,  therefore,  with  which 
the  stockholders  were  required  to  comply  had  in  fact  no 
legal  sanction  whatever.  This  objection  was  taken  at  the 
trial;  and  if  any  authority  were  wanting  to  support  it,  the  case 
of  The  Great  North  of  England  R.  W.  Co.  v.  Biddulph  (7  M.  & 
W.  243)  shews  very  clearly  that  the  objection,  being  taken  at 
the  trial,  is  one  that  cannot  be  got  over.  The  only  question 
then  that  remains  for  us  to  consider,  is,  what  effect  can  be 
given  to  the  circumstance  of  the  defendant  by  letter  having 
offered  to  pay  the  calls  if  they  would  give  him  time.  The 
case  in  this  court  of  the  Gas  Company  v.  Russell  (6  U.  C.  R, 
567),  which  was  cited  in  the  argument,  is  against  the  plain- 
tiffs on  both  points.  It  may  seem  that  the  conduct  of  the 
defendant  should  be  taken  fairly  to  have  waived  an  objec- 
tion to  the  legality  of  the  calls,  even  of  the  substantial 
nature  that  this  is;  but  the  case  of  the  Stratford  and  Moreton 
R.  W.  Co.  v.  Stratton  (2  B.  & Ad.  518),  which  we  acted 
upon  in  the  case  we  have  referred  to,  decides  otherwise;  and 
it  is  also  to  be  considered  in  this  case  that  the  defendant  had 
declared  his  ignorance  of  these  calls,  which  were  made  when 
he  was  in  Europe;  and  that  his  offer  to  pay,  being  made 
upon  conditions  which  were  not  accepted,  ought  not  to  be 
held  binding  upon  him. 

The  case  of  London  and  Brighton  R.W.  Co.  v.  Fairclough, 
(2  M.  & G.  703)  bears  upon  the  objection  on  which  we  think 
this  case  must  be  determined ; but  the  difference  between  that 
case  and  the  present  lies,  in  the  first  place,  in  the  different 
language  of  the  enactment  on  which  that  case  depended, 
from  that  used  in  our  statute  16  Vic.  ch.  173,  sec.  9 ; and  in 
the  next  place,  in  the  fact  that  in  that  case  the  resolutions  of 
the  directors  specified  no  time,  whereas  in  the  case  now 
before  us  the  directors  did  expressly  specify  the  times,  and 
those  were  not  observed  by  the  secretary. 

Rule  absolute  for  nonsuit. 
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Farley  v.  Gilbert  et  al. 

Usury — Variance. 

To  an  action  on  a note  against  two  defendants,  usury  was  set  up,  the  plea 
being  that  plaintiff  lent  defendants  £200,  payable  in  a year,  and  that  the 
note  (for  £250)  was  given  therefor.  The  evidence  shewed  that  the  loan 
was  to  one  defendant  only,  and  that  the  other  signed  the  note  merely  as 
his  surety,  and  was  no  party  to  the  usurious  contract. 

Held,  a fatal  variance,  and  that  plaintiff  must  recover. 

Assumpsit  against  makers  of  a promissory  note. 

Pleas — 1st,  denying  the  making ; and  2nd,  setting  forth 
usury — that  the  plaintiff  lent  to  the  defendants  the  sum  of 
£200,  payable  in  a year,  and  that  the  note  declared  on  for 
$250  was  given  for  the  forbearance  of  that  sum  for  a year. 

On  the  trial  at  Belleville,  before  McLean , J.,  the  note 
being  admitted,  the  plaintiff  was  called  as  a witness  for  the 
defendants,  with  a view  to  establish  the  usury  set  up  in  the 
plea.  He  proved  that  John  Gilbert,  one  of  the  defendants, 
applied  to  him  for  a loan  of  money,  and  offered  him  20  per 
cent,  per  annum  for  the  use  of  it,  but  that  he  then  declined, 
not  having  the  money  at  hand  ; that  subsequently  J.  Gilbert 
again  applied  to  him,  and  offered  to  pay  him  £250  if  he 
would  accept  a sum  of  £200  which  had  been  offered  to  him 
by  Mr.  Wallbridge  and  declined,  as  the  consideration  for  the 
execution  of  a deed  on  behalf  of  one  McKenzie,  and  if  he 
would  lend  him  the  £200  for  a year;  that  he,  plaintiff, 
considered  his  claim  on  the  lands  for  which  the  £200  had 
been  offered,  worth  £250,  but  that  McKenzie  and  his  coun- 
sel, Mr.  Wallbridge,  refused  to  pay  more  than  £200;  and 
that  an  action  of  ejectment  had  been  brought  to  recover 
possession  ; that  in  consequence  of  Gilbert’s  second  applica- 
tion, that  suit  was  discontinued  and  the  costs  paid,  and  the 
plaintiff*  then  went  to  Mr.  Wallbridge  and  executed  the  deed, 
and  received  the  amount  tendered ; that  the  amount  was  lent 
and  paid  over  to  John  Gilbert,  who  alone  was  the  borrower, 
and  that  the  note  for  £250  was  signed  by  him  and  by  Samuel 
Gilbert  as  surety,  when  the  money  was  paid  over. 

It  was  objected  by  the  plaintiff  that  the  evidence  did  not 
support  the  pleas ; that  the  loan  was  alleged  to  have  been 
made  to  both  defendants  on  the  same  usurious  consideration, 
whereas  the  testimony  shewed  that  only  one  of  the  defend- 
ants was  connected  with  the  loan,  the  other  being  merely 
surety,  and  not  a party  to  the  usurious  contract  stated  in  the 
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plea.  Considering  the  loan  to  be  clearly  usurious,  the  learned 
judge  allowed  a verdict  to  be  taken  for  the  amount  of  money 
actually  lent,  and  the  interest,  £219 — giving  leave  at  the 
same  time  to  the  plaintiff  to  move  to  increase  his  verdict  to 
£258  15s.  Od.,  if  in  the  opinion  of  the  court  the  plaintiff 
on  the  evidence  was  entitled  to  recover  the  whole  amount. 

WalTbridge  obtained  a rule  to  increase  the  verdict,  pursu- 
ant to  leave  reserved. 

8.  Richards  shewed  cause,  citing  J ell  v.  Douglas,  4 B.  & 
Al.  374 ; Philpott  v.  Dobbinson,  6 Bing.  104 ; Beckham  v. 
Drake,  9 M.  W.  79 ; Adams  v.  Bateson,  6 Bing.  110. 

Simpson  supported  the  rule,  and  cited  Lee  q.  t.  v.  Cass,  1 
Taunt.  511 ; 1 Saund.  295 ; Patridge  q.  t.  v.  Coates,  Ry.  & 
Moo.  153;  Tate  v.  Wellings,  3 T.  R.  538. 

McLean,  J.,  delivered  the  judgment  of  the  court. 

In  actions,  and  informations  and  pleas,  upon  the  statute 
12  Car.  II.,  ch.  13,  the  usurious  contract  must  be  correctly 
and  truly  stated,  so  as  to  meet  the  evidence,  as  is  necessary 
in  other  cases  of  contract,  otherwise  the  variance  will  be 
fatal.  The  contract  alleged  in  the  plea  in  this  case  is  differ- 
ent from  that  proved,  and  the  defendants  have  failed  in 
establishing  their  defence.  The  variance  appears  to  be  fatal, 
and  the  plaintiff  entitled  to  have  the  rule  made  absolute. 

Rule  absolute. 


Grant  v.  Lynch. 

Lease , construction  of— Subsequent  agreement  for  purchase,  effect  of— Surrender, 

A.  rented  a Louse  to  B.  by  lease,  dated  September  1st,  1854  ; B.  took 
possession,  and  on  the  17th  of  May  following  entered  into  an  agreement 
with  A.  for  purchase  : “ the  one-fourth  of  the  purchase  money  to  be  paid 
by  approved  endorsed  note  at  three  months  from  date,  the  remainder  to 
be  paid  in  four  equal  annual  instalments,  with  interest  on  the  amount 
unpaid  at  each  time  of  payment — agreement  to  be  drawn  and  possession 
given  on  the  1st  day  of  June  next,  from  which  time  payment  of  instal- 
ments commences.” 

An  agreement  was  prepared  before  the  1st  of  June,  but  was  not  executed, 
owing  to  a misunderstanding  about  the  note,  B.  not  being  prepared  with 
such  a note  as  A.  would  accept. 

Held,  that  the  lease  was  not  determined,  and  that  A.  might  distrain  for  his 
rent. 

The  lease  is  set  out  below,  and  was  held  clearly  to  be  a present  demise, 
not  merely  an  agreement  for  lease. 

Replevin.  Pleas . — 1.  Non  cejpit.  2.  Avowry  for  a quarter’s 
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rent  due  on  the  1st  of  December,  1855,  by  plaintiff,  as  tenant 
to  the  defendant,  under  a demise  for  a yearly  rent  of  £50, 
payable  quarterly,  on  the  first  days  of  December,  March, 
June  and  September,  in  equal  portions.  3.  Avowry  for 
another  quarter’s  rent  due  on  the  1st  of  March,  1856. 

The  plaintiff  took  issue  on  non  cejpii , and  replied  non 
tenuit  to  the  avowries. 

At  the  trial,  before  Burns , J.,  at  the  last  assizes  held  at 
Stratford,  it  appeared  that  the  plaintiff  became  a tenant  to 
the  defendant  for  Lot  No.  49,  in  the  town  of  Stratford, 
under  an  instrument  in  the  words  following : — 

“ I hereby  agree  to  rent  my  store  and  premises  on  Lot 
No.  49,  in  the  town  of  Stratford,  with  the  reservation  of 
forty  feet  commencing  from  the  east  end  of  said  lot,  to  Ben- 
jamin Grant,  Esquire,  for  the  term  of  three  years  from  date, 
fpr  the  sum  of  fifty  pounds  per  annum,  together  with  all 
rates  and  taxes  on  said  property  during  occupation.  Rent 
to  be  paid  quarterly.  Likewise  the  said  Benjamin  Grant, 
Esquire,  to  expend  the  sum  of  twenty-five  pounds  in  improve- 
ments on  said  property,  as  may  be  agreed  on. 

“ Stratford,  September  1st,  1854.  (Signed),  “John  Lynch.” 

66 1 accept  the  above  terms  of  lease. 

(Signed),  “Benjamin  Grant.” 

The  plaintiff  entered  into  possession  of  the  premises,  and 
occupied  the  same,  and  while  in  the  occupation  thereof  a 
treaty  for  purchase  was  entered  into,  and  on  the  17th  of 
May,  1855,  a paper  was  signed  between  the  parties  as  fol- 
lows, the  first  signature  being  that  of  defendant’s  wife  : — 

“ 1 hereby  agree  to  sell  Lot  49,  containing  feet 

frontage  on  Ontario  Street,  in  the  village  of  Stratford,  to 
Benjamin  Grant,  Esquire,  for  the  sum  of  twenty  pounds 
currency  per  foot.  The  one-fourth  of  the  purchase  money 
to  be  paid  by  approved  endorsed  note  at  three  months  from 
date,  the  remainder  to  be  paid  in  four  equal  annual  instal- 
ments, with  interest  on  the  amount  unpaid  at  each  time  of 
payment.  Agreement  to  be  drawn,  and  possession  given  on 
the  first  day  of  June  next,  from  which  time  payment  of  in- 
stalments commences. 

“Stratford,  May  17th,  1855.  (Signed),  “Alicia  R.  Lynch.” 

“ I agree  to  the  above  terms. 

(Signed),  “Benjamin  Grant.” 
The  following  receipt  was  endorsed  thereon  : 

“ Received  on  thb  within  one  pound. 

(Signed),  “ Joitn  Lynch.” 
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It  was  proved  that  a person  was  employed  to  prepare  an 
agreement  immediately  after  the  17th  of  May.  He  did 
prepare  it  before  the  first  of  J une,  but  it  was  never  executed, 
in  consequence  of  a misunderstanding  between  the  plaintiff' 
and  defendant,  about  the  endorsed  note  spoken  of.  The 
witness  stated  that  the  plaintiff*  was  not  prepared  by  the  1st 
of  June  with  such  an  endorsed  note  as  the  defendant  would 
accept,  nor  did  he  offer  to  pay  the  fourth  part  of  the  purchase 
money,  and  therefore  the  agreement  which  he  had  prepared 
was  never  executed.  The  witness  had  never  seen  the  agree- 
ment produced  at  the  trial.  The  plaintiff  paid  no  rent  after 
the  17th  of  May,  1855.  The  defendant  distrained  for  the 
quarters  ending  the  1st  of  June  and  the  1st  of  September, 
1855,  and  the  plaintiff  replevied  the  goods. 

The  learned  judge  directed  a verdict  to  be  entered  for  the 
plaintiff  on  the  plea  of  non  cejpit , and  for  the  defendant  on 
the  other  issues,  and  reserved  leave  to  the  plaintiff  to  move 
to  enter  a verdict  for  him  on  those  issues,  if  the  court  should 
be  of  opinion  the  lease  was  put  an  end  to,  or  if  the  defend- 
ant had  no  right  to  distrain. 

C.  Robinson  obtained  a rule  accordingly  to  enter  a verdict 
for  the  plaintiff. 

McDonald  shewed  cause,  and  cited  Coupland  v.  Maynard, 
12  East  134;  Doe  Gray  v.  Stanion,  1 M.  & W.  695;  4 Burr. 
1807 ; Doe  Egremont  v.  Courtnay,  11  Q.  B.  702;  Weddall 
v.  Capes,  1 M.  & W.  50. 

C.  Robinson  contra,  cited  Story  on  Agency,  secs.  7,  270 ; 
Dart  Y.  & P.  243-4 ; Dunk  v.  Hunter,  5 B.  & Al.  322  ; 
Hayward  v.  Haswell,  6 A.  & E.  265;  Phillips  v.  Hartley,  3 
C.  & P.  121,  Woodf.  L.  & T.  120. 

Burns,  J.,  delivered  the  judgment  of  the  court. 

It  appears  to  us  the  verdict  is  rightly  rendered  for  the  de- 
fendant. The  first  instrument  contains  all  that  is  necessary 
to  constitute  a lease.  The  lessor  thereby  agrees  to  rent,  and 
the  lessee  accepts  the  terms,  constituting  a present  interest. 
The  term  was  to  commence  on  the  date,  the  1st  of  September, 
1854,  and  to  continue  for  three  years,  and  the  rent  to  be 
£50  a year,  payable  quarterly.  The  plaintiff  entered  into 
possession,  and  thereby  became  the  tenant  of  the  defendant. 
The  question  then  is,  whether  that  relation  was  put  an  end 
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to  by  what  followed  afterwards.  It  appeared  that  the  paper 
respecting  the  sale  and  purchase  of  the  premises  was  signed 
by  the  defendant’s  wife,  and  the  receipt  for  20s.  on  account 
signed  by  the  defendant.  Nothing  was  proved,  or  offered  to 
shew  why  the  wife  signed  the  agreement  to  sell.  I recollect 
the  counsel  saying  between  themselves  at  the  trial  that  it  was, 
perhaps,  because  the  wife  was  the  owner  of  the  land.  The 
defendant’s  counsel  appeared  to  be  surprised  by  the  produc- 
tion of  the  instrument  set  forth,  for  he  had  relied  in  his 
defence  upon  all  idea  of  purchase  and  sale  having  been  put 
an  end  to  by  the  fact  of  the  prepared  agreement  not  having 
been  executed,  or  the  agreement  respecting  the  endorsed 
note  having  been  perfected.  It  has  been  argued  on  the  part 
of  the  defendant,  that  if  the  property  was  that  of  the  wife 
she  is  not  compellable  to  convey;  and  on  the  other  hand  it  is 
submitted,  that  for  all  that  appears,  it  must  be  taken  for  the 
purposes  of  this  action  that  the  husband  had  the  right  to 
convey,  and  that  she  merely  acted  as  his  agent  in  signing  the 
instrument.  It  is  of  no  consequence  to  consider  which  is 
correct,  because  the  question  is  whether  the  agreement,  sup- 
posing it  is  to  be  treated  as  one  binding  upon  the  parties — 
either  the  husband  or  wife,  or  both — is  to  operate  as  a sur- 
render of  the  lease.  It  could  not  have  the  effect  of  operating 
as  an  immediate  surrender  the  day  it  was  signed,  for  it  is 
clear  the  parties  did  not  contemplate  that  to  be  so,  but  ‘that 
something  was  to  be  done  subsequently  to  perfect  their  agree- 
ment. I should  say  that  the  agreement  must  be  taken  to 
mean  that  the  purchase  was  to  be  made  upon  the  terms  that 
a good  title  could  be  made.  The  possession  certainly  was 
not  taken  under  the  agreement  so  as  to  place  the  parties  in 
the  position  of  the  plaintiff,  having  waived  the  question  of 
good  title.  I do  not  consider,  however,  that  the  agreement 
of  the  17th  of  May  depended  upon  that  question,  or  that  we 
are  at  all  obliged  to  consider  whether  the  husband  is  to  be 
looked  upon  as  having  agreed  to  sell  through  his  wife  acting 
as  his  agent,  or  that  we  are  to  consider  whether  the  wife  was 
bound.  The  paper  shews  that  the  defendant  was  not  to  give 
possession  to  plaintiff  as  a purchaser  until  the  first  of  June; 
therefore  there  was  an  act  to  be  done  on  his  part,  and  there 
was  no  proof  that  lie  had  ever  done  so.  The  plaintiff  was  to 
give  an  endorsed  note  for  the  fourth  part  of  the  purchase 
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money — this  he  did  not  do.  The  paper  clearly  contemplates 
the  lease  was  not  to  be  interfered  with  upon  the  first  of  June, 
win  n the  time  for  the  instalments  for  purchase  money  was 
to  commence,  and  the  terms  of  that  agreement  were  to  be 
embodied  in  an  agreement  to  be  prepared.  If  the  paper  of 
the  17th  of  May  is  not  to  be  looked  upon  as  a surrender  of 
the  lease  when  it  was  executed,  is  it  to  be  treated  as  such  at 
anytime  afterwards?  We  do  not  think  it  can  be.  The 
parties  subsequently  did  not  agree,  and  that  which  was 
required  in  order  to  give  it  the  effect  of  operating  as  a sur- 
render in  law  is  wanting. 

Rule  discharged  {a). 


Bartlett  v.  The  Municipality  of  Amherstburg. 

Corporation — Liability  upon  contract  not  under  seal. 

The  defendants,  a municipal  corporation,  having  called  for  tenders  for  mak- 
ing plank  side- walks  in  December,  1854,  the  plaintiff  sent  in  an  offer, 
which  the  then  Council  passed  a resolution  to  accept ; and  as  they  were 
going  out  of  office  and  wished  to  leave  the  work  completed,  several  of 
the  members  pressed  the  plaintiff  to>  proceed.  He  had  purchased  mate- 
rials and  was  going  on ; but  in  January,  being  told  by  one  of  the  late 
Council  that  it  would  be  prudent  to  have  an  acceptance  in  writing,  he 
wrote  to  the  Council,  and  received  an  answer  refusing  to  sanction  the 
contract,  and  telling  him  that  if  he  went  on  it  would  be  at  his  own  risk. 
He  then  desisted,  and  sued  the  Corporation — another  person  having  in 
the  meantime  been  employed  by  them  to  finish  the  work.  The  jury  hav- 
ing found  the  value  of  the  work,  and  the  damages  sustained  by  the  plain- 
tiff from  not  being  allowed  to  finish  the  job — 

Held , That  he  could  recover  the  former  sum,  but  not  the  latter,  as  there 
was  no  contract  under  seal. 

Assumpsit. — The  first  count  stated,  that  in  consideration 
that  the  plaintiff,  at  defendants’  request,  had  promised  to  fur- 
nish the  materials  for  constructing,  and  to  construct  for  de- 
fendants, certain  plank  side-walks  along  streets  in  the  town 
of  Amhertsburg,  the  defendants  promised  to  pay  him  $332 
for  such  materials  and  construction;  that  the  plaintiff  did  fur- 
nish the  materials  and  commence  the  work,  and  proceed  with 
it  according  to  the  agreement,  until  the  defendants  compelled 
him  to  desist,  and  prevented  him  from  completing  it : that 
the  defendants,  though  requested  to  pay  him  the  price  of  the 
work,  wholly  refused  to  pay  the  said  sum  of  $332,  or  any 
part  thereof,  whereby  the  plaintiff  had  not  only  been  put  to 

(a)  Another  action  was  brought  in  the  Common  Pleas  respecting  the 
quarter’s  rent  due  1st  Sept.,  1855,  in  which  the  pleadings  and  evidence  were 
the  same  as  in  this  case,  and  a similar  rule  having  been  obtained  there,  was 
also  discharged. 
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great  trouble  and  expense  about  procuring  the  material  and 
constructing  the  portion  of  the  work  so  constructed  as  afore- 
said, but  hath  also  been  deprived  of  divers  profits  which  he 
would  otherwise  have  derived  from  the  agreement. 

The  second  count  was  the  ordinary  count  for  work  and 
labour  of  the  plaintiff,  in  and  about  the  business  of  the 
defendants,  at  their  request.  Counts  were  also  added  for 
goods  sold  and  delivered,  and  on  account  stated. 

Pleas. — 1.  Non  assumpsit. 

2.  That  the  defendants  did  not  hinder  the  plaintiff  from 
proceeding  with  the  work. 

At  the  trial  at  Sandwich,  before  Hagarty , J.,  it  appeared 
that  tenders  were  called  for  by  the  defendants  for  making 
plank  side-walks  on  Murray  Street,  in  Amherstburg,  and  the 
plaintiff  in  December,  1854,  made  a certain  offer  to  do  the 
work,  finding  materials,  for  $332;  and  on  the  12th  of  Janu- 
ary, 1855,  he  wrote  to  the  defendants  to  inquire  whether  his 
tender  had  been  accepted. 

On  the  20th  of  January,  1855,  he  received  a written  answer 
from  the  clerk  of  the  Council,  transmitting  to  him  a copy  of 
a resolution  adopted  by  the  Council  on  the  subject,  in  which 
it  was  stated  that  on  investigating  the  matter  they  found  that 
“ no  provision  was  made  by  the  late  Council  for  the  pay- 
ment of  the  contractors  for  that  and  another  work  referred 
to,  and  considering  the  heavy  taxes  which  the  people  have 
been  obliged  to  pay  the  last  year,  it  was  determined  that  the 
contract  should  not  be  sanctioned ; and  that  the  plaintiff 
should  be  informed  that  if  he  goes  on  with  his  work,  and 
makes  the  side-walk  in  question,  lie  must  do  so  at  his  own 
risk,  as  the  municipality  cannot  afford  at  present  to  prosecute 
the  work.” 

There  had  been  a resolution  of  a former  Council  (for  1854) 
accepting  the  plaintiff’s  tender,  and  the  members  of  the 
Council  for  that  year,  being  anxious  to  have  the  work  com- 
pleted before  they  went  out  of  office,  pressed  the  plaintiff  to 
proceed.  He  had  purchased  materials  and  was  going  on 
with  the  work  when  he  wrote  his  letter  in  January,  1S55, 
requesting  to  be  informed  whether  his  tender  was  accepted, 
for  he  had  been  advised  by  one  of  the  retired  councillors 
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that  he  had  better  have  an  acceptance  of  his  tender  in  writ- 
ing. Upon  receiving  this  answer  to  his  letter  he  desisted. 

It  seemed  that  the  defendants  afterwards  had  the  work 
done  by  another  person,  and  the  side-walk  was  then  nsed  by 
the  public.  The  value  of  the  work  and  materials  furnished 
was  found  by  the  jury  to  be  <£26  15s.  and  that  the  damage 
sustained  by  him  from  not  being  allowed  to  finish  the  work 
was  £25,  and  that  the  defendants  had  accepted  what  was 
done. 

It  was  objected  at  the  trial  that  the  defendants  could  not 
be  sued  in  assumpsit  for  any  part  of  the  demand ; and  that, 
as  to  that  part  of  the  cause  of  action  which  related  to  the 
nonperformance  of  an  executory  contract,  it  was  clear  that 
the  plaintiff  could  not  recover,  there  being  no  such  evidence 
of  the  contract  as  the  law  required. 

The  learned  judge  on  the  finding  of  the  jury  directed  a 
verdict  to  be  entered  for  the  plaintiff  for  £26  15s.,  and  leave 
was  reserved  to  the  plaintiff  to  move  to  have  his  verdict  in- 
creased by  adding  the  £25  found  as  the  damage  occasioned 
to  the  plaintiff  by  his  being  prevented  from  completing  the 
whole  work  ; and  leave  to  the  defendants  to  move  for  a non- 
suit, or  that  a verdict  should  be  entered  for  them  if  the  court 
should  be  of  opinion  that  no  part  of  the  demand  could  be 
recovered  in  this  action. 

Prince , for  the  plaintiff,  accordingly  moved  that  £25  be 
added  to  his  verdict;  and  Richards  for  the  defendants,  moved 
for  a nonsuit  or  to  have  a verdict  entered  for  them,  or  for  a 
new  trial,  on  the  law  and  evidence,  and  for  misdirection. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  would  certainly  be  hard  if  the  plaintiff  could  recover 
for  no  part  of  his  demand.  His  tenders  were  accepted, 
it  seems,  though  not  formally;  and  he  was  not  only 
encouraged  but  pressed  to  go  on  with  the  work,  though  at  an 
inconvenient  season,  in  order  that  it  might  be  finished  before 
the  then  councillors  should  go  out  of  office.  Hot  having  got 
through  with  the  work  before  the  election  brought  in  a new 
council,  he  was  advised  to  obtain  Something  in  writing  from 
the  council,  as  they  might  be  inclined  to  repudiate  what  their 
predecessors  had  sanctioned.  The  reply  he  received  shewed 
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the  propriety  of  the  caution ; and  the  plaintiff  acted  correctly 
in  desisting  from  the  work.  He  can  have  no  remedy,  we 
think,  against  the  corporation  for  not  allowing  him  to  go  on 
with  the  work,  because  that  would  be  attempting  to  hold 
them  liable  in  assumpsit  upon  a parol  executory  contract,  and 
that  not  of  a kind  so  trivial,  and  of  such  constant  and  fre- 
quent occurrence,  that  we  could  hold  the  common  law  prin- 
ciple inapplicable,  which  requires  the  seal  of  the  corporation 
as  evidence  of  the  contract.  The  plaintiff,  as  to  that  cause  of 
action,  was  under  the  necessity  of  shewing  an  actual  agree- 
ment with  him  to  perform  the  work,  such  as  was  set  out  in 
the  special  count,  because,  though  the  law  will  imply  an 
undertaking  by  a corporation  to  pay  for  labour  and  materials 
employed  in  their  service,  and  of  which  they  have  accepted 
and  are  enjoying  the  benefit,  (provided  the  purpose  to  which 
the  labour  and  materials  have  been  applied  is  one  clearly 
within  the  legitimate  objects  of  their  charter)  yet  there  the 
promise  implied  would  be  the  general  undertaking  to  pay 
what  the  labour  and  materials  are  worth.  The  law  could 
never  imply  an  agreement,  either  by  a corporation  or  by  an 
individual,  to  allow  a party  to  do  a certain  specified  quantity 
of  work  not  yet  commenced,  and  to  pay  for  it  when  finished 
the  certain  sum  of  $332.  When  a special  agreement  of  that 
kind  is  advanced  as  the  ground  of  a claim  for  damages,  for 
not  being  allowed  to  fulfil  it,  it  is  indispensable  that  proof 
should  be  given  of  the  corporation  having  actually  made 
such  a contract  as  the  law  cannot  of  itself  imply;  and  unless 
the  plaintiff  is  relieved  from  the  proof  on  the  ground  we 
have  mentioned,  the  ordinary  proof  of  a special  agreement 
by  a corporation  must  be  given. 

I cannot  say  that  I see  any  difficulty  in  drawing  the  dis- 
tinction between  such  cases  as  we  allude  to  and  the  present; 
though  it  might  be  difficult  to  define  by  a line  drawn  before- 
hand the  exact  distinction  between  trivial  matters  of  frequent 
occurrence  and  such  transactions  as  should  not  be  recognized 
as  coming  under  that  class. 

We  consider  this  to  be  a special  contract  requiring  proper 
proof. 

As  to  the  other  part  of  the  demand,  we  see  no  reason  why 
the  plaintiff’  should  not  be  allowed  to  recover  for  it. 
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When  the  corporation  employed  another  person  to  finish 
a work  which  the  plaintiff  had  in  great  part  executed,  and 
which  he  only  desisted  from  finishing  because  they  told 
him  they  would  not  pay  him  for’  it,  we  think  they  accepted 
his  material  and  labour;  and,  as  they  are  enjoying  the  fruits 
of  it,  and  as  the  work  done  is  just  one  of  those  which  it  is 
the  duty  of  the  corporation  to  have  done,  this  in  our  opinion 
implies  an  undertaking  on  their  part  to  pay  for  it  what  it  is 
worth. 

There  would  have  been  no  doubt  upon  this  point  four 
hundred  years  ago,  nor  at  any  period  between  that  time  and 
the  last  ten  or  twelve  years  ; and  although  there  may  be  a 
conflict  of  opinion  in  England  upon  a point  which  till  lately 
had  been  treated  as  plain,  we  do  not  see  in  that  conflict  of 
opinion  any  reason  for  departing  from  principles  of  common 
law,  which  are  obviously  reasonable  and  just,  which  till  lately 
were  acted  upon  as  well  settled,  and  which  have  not  been 
changed  by  any  act  of  Parliament. 

In  our  opinion,  the  verdict  for  the  plaintiff  for  £26  15s. 
was  proper,  and  both  rules  should  be  discharged. 

Rules  discharged. 


Regina  v.  The  Municipal  Council  of  Perth. 

Improvement  of  highway  by  raising  it  along  plaintiff's  land — Right  to  com~ 
pensation — 12  Vic.  ch.  81,  sec.  195  ; 16  Vic.  ch.  181,  sec.  33. 

Owners  of  land  upon  a highway  have  no  claim  to  compensation  for  anything 
done  by  municipal  corporations  in  the  proper  exercise  of  their  powers, 
within  the  line  of  the  road  as  originally  laid  out. 

The  applicant  owned  land,  with  dwelling  houses  and  £ foundry  thereon, 
fronting  upon  a public  highway.  The  municipal  council  passed  a by-law 
for  making,  grading,  and  gravelling  this  road,  and  the  effect  of  the  work 
was  to  raise  the  road  along  the  applicant’s  land  from  five  to  twelve  feet. 
Held , that  he  was  not  entitled  to  an  arbitration  under  12  Vic.  ch.  81,  sec. 
105,  as  amended  by  16  Vic.  ch.  181,  sec.  33,  to  determine  the  amount  of 
damage  to  be  paid  to  him,  the  injuries  not  being  such  as  could  give  him 
any  right  to  compensation. 

In  this  matter  a writ  of  mandamus  nisi  issued,  of  which 
the  following  is  a copy  : 

“Victoria,  by  the  grace  of  God,  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  Queen,  defender  of  the  Faith, 
“ To  Thomas  Boy  Guest,  Esquire,  warden  of  and  for  our 
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county  of  Perth,  greeting:  Whereas,  we  have  been  given  to 
understand  in  our  court  before  us,  that  on  the  17th  day  of 
June,  1853,  a certain  by-law  was  passed  by  the  Municipal 
Council  of  the  said  county  of  Perth,  for  the  purpose,  amongst 
other  things,  of  authorizing  the  making,  grading,  gravelling 
and  changing  of  certain  roads  within  the  said  county,  and 
that  after  the  passing  of  the  said  by-law,  to  wit,  on  the 
29th  day  of  June,  and  15th  day  of  August,  1855,  respec- 
tively, one  Thomas  Smith,  of  the  village  of  Mitchell,  in  the 
said  county,  the  owner  of  certain  property  said  to  be  in- 
juriously affected  by  the  making,  grading,  gravelling  and 
changing  of  the  said  roads,  having  named  an  arbitrator 
on  his  own  behalf,  did  give  notice  thereof  in  writing  to 
the  clerk  of  said  Municipal  Council,  and  did  request  and 
demand  of  you,  the  said  Thomas  Boy  Guest,  as  such  warden 
as  aforesaid,  to  name  an  arbitrator  on  behalf  of  the  said 
Municipal  Council,  according  to  the  provisions  of  the  statute 
in  that  behalf;  yet  you,  the  said  Thomas  Boy  Guest,  well 
knowing  the  premises,  but  not  regarding  your  duty  in  this 
behalf,  did  then  and  there  absolutely  neglect  and  refuse,  and 
have  ever  since  absolutely  neglected  and  refused,  to  name  an 
arbitrator  on  behalf  of  the  said  Municipal  Council,  to  the  great 
damage  and  grievance  of  the  said  Thomas  Smith,  and  to  the 
manifest  injury  of  his  estate,  as  we  have  been  informed 
from  his  complaint  made  to  us  ; whereupon  he  hath  humbly 
besought  us  that  a lit  and  speedy  remedy  may  be  applied  in 
this  respect;  and  we, being  willing  that  due  and  speedy  justice 
should  be  done  in  this  behalf,  as  it  is  reasonable,  do  command 
you,  the  said  Thomas  Boy  Guest,  so  being  such  warden  as 
aforesaid,  firmly  enjoining  you  that  immediately  after  the 
receipt  of  this  our  writ,  you  do  name  an  arbitrator  on  behalf 
of  the  said  Municipal  Council  of  the  said  county  of  Perth, 
and  give  notice  thereof  to  the  said  Thomas  Smith,  to  which 
said  arbitrator,  together  with  the  arbitrator  named  by  the 
said  Thomas  Smith  and  a third  arbitrator  to  be  appointed 
by  the  said  two  arbitrators,  it  may  be  referred  to  determine 
upon  the  award  and  amount  of  damage,  if  any,  to  be  paid  to 
the  said  Thomas  Smith,  by  reason  of  the  making,  grading, 
gravelling  and  changing  the  Huron  road  from  the  Wilmot 
line  to  Carron  Brook,  in  the  said  count}7  of  Perth,  or  by 
reason  of  the  making,  grading,  gravelling  and  changing  the 
new  Mitchell  road,  and  the  old  Mitchell  road,  in  the  said 
county,  according  to  the  directions  of  the  statute  in  such 
cases  made  and  provided,  or  that  you  do  shew  us  cause  to 
the  contrary  thereof,  lest  on  your  default  the  same  complaint 
should  be  repeated  to.  us ; and  how  you  shall  have  executed 
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this  writ,  make  appear  to  us  at  Toronto,  on  the  first  day  of 
Hilary  term  next,  then  returning  to  us  this  our  said  writ. 

“ Witness  the  Honourable  Sir  John  Beverley  Robinson, 
Baronet,  Chief  Justice,  at  Toronto,  this  1st  day  of  Decem- 
ber, in  the  nineteenth  year  of  our  reign. 

“ By  rule  of  court.  By  the  court. 

“ Chas.  C.  Small.” 

The  Reeve  made  a special  return  ; and,  by  consent  of  the 
parties,  the  facts  wTere  stated  in  the  form  of  a special  case, 
as  follows : 

“ Thomas  Smith,  at  whose  instance  the  writ  was  obtained, 
is  the  owner  of  certain  lands  with  dwelling-houses  and  foun- 
dry thereon,  situate  in  the  village  of  Mitchell,  in  the  county 
of  Perth,  and  fronting  upon  the  Huron  road  apd  the  new 
and  old  Mitchell  road  in  the  said  county,  the  said  roads  being 
public  highways.  The  Municipal  Council  of  the  said  county, 
on  the  7th  of  June,  1853,  passed  a by-law  (of  which  a copy 
is  filed  on  the  application  made  for  a mandamus,  and  which 
is  to  be  referred  to  as  a part  of  this  case),  for  the  purpose, 
among  other  things,  of  making,  grading,  and  gravelling  the 
Huron  road  from  the  Wilmot  line  to  Carron  Brook,  in  the 
said  county,  and  for  making,  grading,  and  gravelling  the  new 
Mitchell  road  in  the  said  county,  and  for  making,  grading, 
and  gravelling  the  old  Mitchell  road  in  the  said  county. 

u In  consequence  of  work  done  under  this  by-law,  the  said 
roads  in  front  of  said  Smith’s  property  were  heightened 
more  or  less  along  his  frontage,  causing  an  embankment 
varying  from  five  to  twelve  feet,  whereby  he  is  deprived  of 
such  convenient  access  to  his  land  as  before,  and  has  been 
put  to  expense,  and,  as  he  alleges,  the  value  of  his  property 
is  much  decreased. 

“ The  question  is,  whether  he  is  entitled  to  an  arbitration 
under  the  12  Yic.  ch.  81,  sec.  195,  or  any  other  statute,  for 
the  purpose  of  determining  the  amount  of  damage,  if  any, 
to  be  paid  to  him. 

“If,  under  the  circumstances,  the  court  should  be  of 
opinion  that  the  injuries  above  mentioned,  or  any  of  them, 
entitle  the  owner  or  occupier  of  the  said  property  to  such 
arbitration,  a peremptory  mandamus  is  to  issue. 

“ If  the  court  should  be  of  a contrary  opinion,  the  rule  for 
quashing  the  return  is  to  be  discharged.” 

G.  Robinson , for  the  applicant,  cited  Sutton  v.  Clarke,  6 
Taunt.  29  ; the  Governor,  &c.,  of  Cast  Plate  Manufacturers 
v.  Meredith,  4 T.  R.  794 ; Boulton  v.  Crowther,  2 B.  & C. 
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703  ; Doswell  v.  Impey,  1 B.  & C.  163  ; Leader  v.  Moxon,  2 
W.  Bl.  924 ; Croft  v.  The  Town  Council  of  Peterborough,  5 
C.  P.  141 ; Scott  v.  Mayor  of  Manchester  27  L.  T.  Hep.  82. 

D.  B.  Read , contra. 

The  statutes  referred  to  are  noticed  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  single  question  for  us  to  determine  upon  this  special 
case  is,  whether  the  statute  16  Yic.  ch.  181,  sec.  33,  entitles 
the  applicant,  Thomas  Smith,  to  compensation  for  the  injury 
which  he  states  himself  to  have  received.  It  appears  that 
the  injury  is  not  occasioned  by  any  alteration  made  in  the 
line  of  the  street  or  road  as  originally  laid  out  by  public 
authority,  but  is  merely  the  consequence  of  the  corporation 
having  made  and  shaped  (and,  as  we  must  suppose,  pro- 
perly) the  public  allowance  for  road  which  existed  at  the 
time  the  plaintiff’s  lot  was  laid  out. 

We  do  not  think  that  the  statute  was  intended  to  apply,  or 
does  in  terms  apply  to  any  such  case,  but  only  to  cases  where 
the  original  allowance  for  road  has  been  changed ; that  is, 
altered  or  diverted  from  its  course ; whereby  it  is  taken  for 
the  first  time  through  the  private  property  of  an  individual, 
or  is  otherwise  injurious  to  him,  as  it  may  be,  even  where  it 
does  not  encroach  upon  his  land. 

We  think  the  provision  referred  to,  forming  as  it  now  does 
part  of  the  12  Yic.  ch.  81,  is  to  be  looked  on  as  one  of  a 
series  of  clauses  intended  to  protect  private  proprietors 
against  injurious  consequences  from  alterations  made  by  the 
municipal  council  in  the  line  of  any  road.  It  might  be  reason- 
ably assumed  that  such  changes  in  the  road  could  not  have 
been  foreseen,  when  the  property  was  built  upon,  or  till  pos- 
session of  the  land,  and  that  the  consequences  of  the  change 
might  expose  them  to  injuries  which  they  could  not  by  any 
reasonable  caution  have  guarded  against.  And  it  is  not  just 
that  the  benefit  to  the  public  of  giving  them  a shorter  or  a 
better  road  than  that  which  had  been  provided  for  them, 
should  be  conferred  at  the  expense  of  individuals. 

There  are  some  cases,  perhaps,  where,  without  making  any 
change  in  the  line  of  the  road,  the  method  taken  of  improv- 
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ing  it,  either  by  raising  or  sinking  it,  according  to  circum- 
stances, may  prove  so  injurious  to  the  owner  of  adjoining 
land  as  to  make  it  appear  reasonable  that  he  should  be  com- 
pensated, and  the  present  may  be  one  of  those  cases. 

But  we  have  no  discretion  to  distinguish  between  cases  all 
depending  on  the  same  principles  in  regard  to  the  right.  As 
a general  rule,  it  does  not  seem  that  the  claim  to  compensa- 
tion for  the  consequences  of  improvement  made  in  the  proper 
original  line  of  the  highway  can  be  recognized  as  just  and 
reasonable,  because  the  proprietor  of  land  taking  possession 
of  his  lot,  which  has  a street  running  past  it,  is  called  upon 
to  consider  that  for  the  sake  of  the  public  the  street  will  in 
progress  of  time  be  made  as  level  and  dry  as  it  may  be ; 
either  by  raising  the  ground  where  it  is  low,  or  by  reducing 
hills  which  are  inconveniently  steep  ; and  having  due  regard 
to  the  make  of  the  ground  in  its  natural  state,  he  has  an 
opportunity  of  foreseeing  such  alterations  in  the  level  of  the 
street  as  a regard  to  public  convenience  will  lead  to,  and  he 
should  be  governed  by  that  in  placing  his  buildings  so  as  to 
suit  such  probable  alterations. 

In  some  cases  it  may  be  that  from  the  nature  of  the  ground 
the  proprietor  could  not  so  place  his  buildings  as  to  escape 
inconvenience  from  a change  made  in  the  level  in  the  road, 
and  in  those  cases  the  claim  to  compensation  would  be  more 
reasonable.  We  say  nothing  of  any  fair  ground  of  complaint 
that  may  arise  from  any  abuse  of  the  power  given  by  law. 
Such  abuse  is  not  shewn  to  exist  in  this  case,  and  it  would 
point  to  another  remedy ; but  what  we  determine  is,  that  any- 
thing done  within  the  proper  line  of  the  road  as  originally 
laid  out,  for  making  the  use  of  it  more  convenient  to  the 
public,  is  not  a “ changing  ” of  the  road,  such  as  was  intended 
to  give  to  the  adjacent  private  proprietor  a claim  to  compen- 
sation under  the  statute  12  Vic.  ch.  81,  as  it  is  now  to  be 
read,  or  was  originally  framed. 

We  do  not  think  the  legislature  meant  the  clause  referred 
to  be  so  applied,  nor  that  the  words  they  have  used  fairly 
import  it.  If  they  did  mean  it,  and  we  are  in  error  in  our 
interpretation  of  the  clause,  it  will  be  necessary  for  them  to 
make  the  intention  more  plain.  But  we  apprehend  it  has 
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not  hitherto  been  considered, that  as  as  a general  rule  there  is 
any  claim  to  compensation,  either  by  arbitration  or  by  action, 
where  the  line  of  road  has  not  been  altered,  and  where  no 
unnecessary  injury  has  been  done.  There  are  numerous 
instances  throughout  the  country,  where  parties  coming  to 
occupy  their  lands  at  an  early  day,  have  built  close  to  the 
front  of  their  lot,  along  the  slope  of  a hill.  They  had  no 
right  in  such  cases  to  assume  thai  the  public  would  never 
make  an  improvement  in  the  hill  by  digging  it  down,  and  it 
would  be  obvious  that  if  ever  they  should  do  so  the  buildings 
which  they  had  placed  close  to  the  road  must  be  left  m an 
inconvenient  situation. 

The  legislature  could  hardly  mean  to  make  compensation 
to  all  such  proprietors,  and  we  cannot  discriminate  between 
them  according  to  the  circumstances  of  each  case.  No  such 
case, in  our  opinion, is  provided  for  by  the  statute. 

Judgment  for  defendants. 


Anderson  v.  Marriott. 

Dower — Costs. 

Dower — The  tenant  having  allowed  judgment  to  go  by  default, the  defendant 
entered  a suggestion  of  demand  made  before  action  brought,  to  which 
the  tenant  made  no  answer,  and  a venire  was  awarded,  upon  which  the 
jury  found  that  such  demand  was  made. 

Held,  that  this  was  a trial  within  the  meaning  of  the  5th  section  of  13  &14 
Vic.  ch.  58,  and  therefore  that  the  demandant  was  entitled  to  costs. 

Galt  obtained  rule  on  the  tenant  in  this  action  of  dower 
to  shew  cause  why  the  demandant’s  costs  should  not  be  taxed 
by  the  master. 

There  was  no  suggestion  or  averment  on  the  record  that 
the  demandant’s  husband  died  seized, and  it  was  admitted  that 
in  fact  he  did  not. 

The  tenant  allowed  judgment  to  go  by  default. 

The  affidavit  on  which  the  rule  was  moved  stated  that  the 
master  refused  to  tax  costs  for  the  demandant  on  the  ground 
that  the  statute  13  & 14  Vic.  ch.  58  provides  for  costs  to  the 
demandant  in  those  cases  only  where  there  had  been  a trial, 
and  that,  as  the  tenant  made  no  defence,  there  was  no  trial, 
but  merely  assessment  of  damages. 

The  5tli  clause  of  the  statute  provides, that  costs  shall  be 
21  XIV.  U.  C.  Q.  B. 
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allowed  to  the  demandant  in  all  cases,  whether  damages  be 
recoverable  or  not,  in  the  same  manner  as  costs  are  now 
allowed  to  a plaintiff  or  defendant  in  personal  actions ; pro- 
vided it  shall  he  made  to  appear  on  the  trial  that  a demand  in 
writinghadbeen  made  of  the  dower  cl  aimed  from  the  tenant 
one  month  before  action  brought,  the  action  to  be  brought 
within  a year  from  demand  as  aforesaid  ; provided  also,  that 
the  tenant  shall  not  make  it  appear  on  the  trial, that  he  or  she 
offered  to  assign  the  dower  demanded  before  action  brought.” 

No  cause  was  shewn. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  appears  very  clearly  to  have  been  the  intention  of  the 
legislature,  that  the  demandant  suing  for  dower  shall  in  all 
cases  have  her  costs  when  she  has  judgment  in  her  lavour, 
provided  she  has  been  under  the  necessity  of  resorting  to  an 
action  in  order  to  establish  her  right;  that  in  order  to  enable 
her  to  shew  that  she  has  not  harassed  the  tenant  with  an 
unnecessary  suit,  she  must  be  prepared  to  prove  that  she  made 
a demand  of  her  dower  before  suing  for  it : and  that  the  prov- 
ing such  a demand  shall  entitle  herto  costs,  where  her  right  to 
dower  is  established, unless  proof  shallbe  given  by  the  tenant 
that  he  offered  to  assign  dower  before  action  brought. 

It  is  our  duty  to  carry  that  reasonable  provision  into  effect 
as  we  best  may, according  to  the  circumstances.  In  England 
suggestions  are  often  necessary, to  entitle  a defendant  to  costs 
under  certain  circumstances, when,  according  to  the  event  of 
the  action,  he  would  not  otherwise  be  entitled  to  them;  and 
in  reference  to  such  provisions  it  is  laid  down  in  Bartlett  v. 
Pentland  (1  B.  & Ad.  710),  “that  where  the  effect  of  an  act 
of  parliament  is  to  alter  the  law  in  respect  of  giving  costs  to 
a defendant,  in  a case  where  the  plaintiff  in  ordinary  cir- 
cumstances would  be  entitled  to  them,  the  proper  course  is  to 
enter  a suggestion  on  the  roll  of  the  facts  necessary  to  entitle 
adefendant  to  those  costs  ; so  that  the  plaintiff  may  demur, 
if  the  defendant  do  not  set  forth  the  facts  which  bring  the 
case  within  the  act  of  parliament,  or  may  traverse  those  facts 
if  they  he  untrue.”  Of  course  the  same  practice  must  be 
adopted  where  the  effect  of  the  provision  is  to  give  costs,  under 
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certain  circumstances,  to  a plaintiff,  who  but  for  those  cir- 
cumstances would  not  be  entitled  to  them. 

Then  the  defendant  having  allowed  judgment  to  pass 
against  him  by  default,  there  was  no  issue  to  try  in  relation 
to  the  right  of  dower;  and  the  plaintiff  has  done  all  that  she 
could  to  entitle  herself  to  costs,  by  entering  a suggestion  that 
she  had  demanded  her  dower  before  suing.  The  tenant  has 
neither  demurred  nor  traversed  the  suggestion.  If  he  had 
not  fair  opportunity  allowed  him  to  ans  er  it,  we  must  sup- 
pose he  would  have  made  the  objection  in  the  proper  manner, 
and  at  the  proper  time.  We  find  in  the  record  no  entry  of 
a;-y  answer  to  the  suggestion,  wherefore,  as  it  was  appre- 
hended to  be  necessary  under  the  statute  that  a jury  should 
find  the  fact  of  the  demand  made,  a venire  was  awarded,  as 
it  seems,  for  that  purpose,  and  we  have  the  verdict  of  the 
•jury  returned  that  such  demand  was  made.  The  only  ques- 
tion is,  whether  the  trial  of  that  undisputed  fact  can  be  taken 
as  answering  to  what  the  statute  means  by  trial  as  used  in 
the  5th  clause  of  the  statute.  We  have  no  doubt  that  who- 
ever framed  that  clause  had  in  his  mind  the  trial  of  some 
issue  going  to  the  right,  and  was  not  thinking  of  a record 
going  down  to  try  merely  the  fact  of  demand  of  dower.  We 
do  not  wonder  therefore  that  the  master  should  have  hesitated 
to  tax  the  co  ds  in  this  proceeding;  but  we  think  costs  may 
properly  be  taxed,  for  the  demandant  should  be  in  no  worse 
situation  when  the  tenant  admits  the  right,  than  if  he  had 
denied  it ; and,  as  the  cost  should  clearly  be  recovered  in  such 
a case,  and  the  statute  has  made  it  necessary  that  the  demand 
should  be  made  to  appear  upon  a trial,  we  think  we  may 
take  the  trial  of  the  truth  of  the  suggestion  as  a sufficient 
trial  to  give  the  demandant  the  benefit  of  the  provision. 

I do  not  think  there  is  anything  in  the  able  and  well  con- 
sidered opinions  expressed  by  my  brother  judges  in  Bishop- 
rick  v.  Pearce  (12  U.  C.B.  306),  adverse  to  this  conclusion 
though  it  may  be  inferred  from  what  is  said  by  them,  that 
when  no  answer  is  made  to  the  suggestion,  as  in  the  pre- 
sent case,  they  would  think  it  necessary  to  have  the  fact 
found  by  a jury.  Unquestionably  it  ought  not  in  reason  to  be 
necessary  in  such  a case  to  go  before  a jury,  but  that  would 
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only  affect  the  right  to  the  costs  of  such  a proceeding,  not 
of  the  other  costs  of  the  cause. 

The  tenant  has  shewn  no  cause  against  this  application, 
and  we  make  the  rule  absolute. 

Kule  absolute. 


Haeeis  v.  McLeod  and  Feasee. 

Note  endorsed  by  one  partner  in  the  name  of  the  firm  for  accommodation  of  a 
third  party — Evidence — Professional  confidence. 

H.  made  a note  payable  to  L.  or  order,  and  took  it  to  M.,  requesting  him 
endorse  it  for  his  accomodation.  M.,  who  was  in  partnership  with  the 
other  defendant,  endorsed  it  in  the  name  of  the  firm,  but  without  his 
co-partner’s  sanction  or  knowledge.  L.  afterwards  endorsed,  but  without 
recourse  : and  the  plaintiff  took  it  with  knowledge  of  the  circumstances. 
The  jury  found  for  the  plaintiff. 

Held,  that  the  verdict  was  wrong,  for  M.  could  not  bind  his  partner  by 
endorsing  for  such  a purpose,  and  the  plaintiff  took  the  note  with  know- 
ledge of  the  frets. 

The  defendant’s  counsel,  at  the  trial,  desired  to  ask  the  plaintiff’s  attorney 
what  his  client  told  him  about  the  note  when  he  gave  instructions  for 
the  suit.  Held,  that  such  evidence  was  rightly  rejected. 

In  this  case  Richards  obtained  a rule  on  the  plaintiff  to 
shew  cause  why  the  verdict  rendered  for  him  at  the  trial  in 
the  County  Court  of  Northumberland  and  Durham,  under  a 
a writ  of  trial  from  this  court,  should  not  be  set  aside,  and  a 
new  trial  had,  on  the  ground  that  the  same  was  against  law 
and  evidence,  and  on  the  ground  that  the  judge  of  the  County 
Court  ruled  against  law,  that  the  plaintiff’s  witness,  being 
the  plaintiff’s  attorney,  was. not  bound  to  answer  as  to  what 
was  told  him  by  the  plaintiff  when  instructions  were  given 
to  commence  the  action.  The  facts  were  as  follow  : 

On  the  17tli  of  February  1855,  Osmyn  Hall  made  a 
promissory  note,  promising  to  pay  to  John  Lynn,  or  order, 
in  three  months,  TT01  11s.  8d. 

This  note  was  endorsed  by  John  Lynn  thus  : 

“ I assign  my  interest  in  the  within  note  only,  hut  not  to 
incur  any  liability,  and  without  recourse. 

“(Signed,)  “ John  Lynn.” 

Then  again  a special  endorsement  by  John  Lynn,  ver- 
batim, as  his  first  endorsement.  Under  this  endorsement 
was  written,  “McLeod  & Co.” 

The  evidence  in  this  action,  by  Harris  against  McLeod 
and  Fraser,  as  joint  endorsers,  proved  due  presentment  at  the 
office  of  the  Bank  of  Montreal  in  Port  Hope,  where  the  note 
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was  made  payable  : that  the  defendant  McLeod  was  asked 
by  Hall  to  endorse  for  him,  and  at  first  declined,  but  after- 
wards consented,  on  being  told  that  Lynn  would  not  take  the 
note  with  an  endorser,  observing  that  he  considered  Lynn 
himself  good  for  any  amount,  and  concluding,  as  we  may 
suppose,  that  Lynn,  being  payee  of  the  note,  would  have  to 
endorse  before  him. 

In  this  confidence  he  put  an  endorsement  on  the  note,  as 
by  McLeod  & Fraser,  before  Lynn  had  endorsed  it  at  all. 

In  that  state  it  was  to  the  bank.  Lynn  afterwards, 
and  before  tne  note  was  due,  put  his  first  indorsement  upon  it. 

The  note  was  given  by  Hall  to  Lynn  for  goods  of  Lynn 
sold  to  him,  and  defendants  endorsed  for  Hall’s  accommo- 
dation. 

The  plaintiff’s  attorney  was  called  by  the  plaintiff  to  prove 
Lynn’s  signature,  and  the  defendants’  counsel  desired  to  ask 
him,  on  cross-examination,  what  his  client  told  him  respecting 
the  note  when  he  gave  it  to  him  for  collection.  This  was 
objected  to  on  the  part  of  the  plaintiff.  The  learned  judge 
of  the  County  Court  would  not  allow  the  question  to  be  put. 

Afterwards  the  plaintiff  himself  was  examined  on  the  part 
of  the  defendant,  and  stated  that  Lynn,  who  was  indebted  to 
him,  had  offered  him  the  note  for  £50  ; that  he,  the  plaintiff, 
knew  all  about  the  note  when  he  took  it,  and  he  said  that 
Lynn,  who  owed  him  more  than  the  amount  of  the  note, 
might  claim  credit  for  the  difference  from  him  or  not  as  he 
pleased.  In  other  words,  he  seemed  to  admit  that  he  was 
bringing  this  action  rather  on  Lynn’s  account  than  his  own. 

It  was  proved  that  defendants  were  partners,  but  for  all 
that  appeared,  McLeod  endorsed  in  the  name  of  the  firm 
without  the  sanction  or  knowledge  of  Fraser,  his  co-partner. 

The  jury  gave  a verdict  for  the  plaintiff. 

Armour  shewed  cause,  citing  Tay.  Ev.  746;  Foster  v. 
Farewell,  3 U.  C.  E.  449 ; Peck  v.  Phippon,  9 U.  C.  E.  73. 
Richards,  contra,  cited  Collyer  on  Partnership,  421. 

Eobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  there  should  be  a new  trial,  not  because  the 
judge  refused  to  allow  questions  to  be  asked  of  the  plaintiff’s 
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attorney  as  to  the  instructions  which  had  been  given  to  him  by 
his  client,  for  in  that  he  was  perfectly  right  ; and  besides  the 
plaintiff  himsdf  was  afterwards  examined  upon  oath,  and 
stated  all  that  the  defendants  could  possibly  have  hoped  to 
prove  by  his  attorney,  so  that  the  objection  to  the  ruling 
respecting  the  attorney’s  evidence  turned  out  to  be  of  no 
consequence. 

But  the  action  is  against  the  two  parties,  as  being  jointly 
bound  by  the  name  of  the  firm  written  by  one  of  them  on 
the  back  of  the  note,  and  for  all  that  appears  without  the 
sanction  or  knowledge  of  the  other  partner.  A partner  has 
no  legal  right  to  endorse  in  the  name  of  the  firm,  as  guaran- 
teeing a note  in  which  the  firm  has  no  interest,  and  not 
arising  from  or  connected  with  any  partnership  duty,  and 
here  the  plaintiff  admits  that  when  he  got  the  note  he 
knew,  as  he  expresses  himself,  all  about  it. 

There  should,  in  our  opinion,  be  a new  trial,  with  costs  to 
abide  the  event. 

Rule  absolute. 


McMurtry  v.  Munro. 

County  Court — jurisdiction  of,  where  sum  reduced  by  payment — Evidence  of 

account  stated. 

Appeal  from  a County  Court.  The  declaration  contained  three  counts, 
claiming  each  £50,  but  the  damages  were  laid  only  at  £50,  and  the  par- 
ticulars were  for  account  rendered  ^55  15s.  less  by  cash  £22  10s, — £33  5s, 
At  the  trial  the  plaintift  relied  on  the  count  on  account  stated,  in  proof 
of  which  he  produced  a draft  by  himself  on  defendant  for  £55  15s.  id., 
“ being  the  balance  in  full  of  your  account and  proved  that  when  pre- 
sented, defendant  acknowledged  the  amount  to  be  correct,  but  refused  to 
accept  it,  as  he  was  afraid  he  would  be  sued — A verdict  having  been 
found  for  £34  3s.  3d. 

Held,  that  the  claim  was  within  the  jurisdiction  of  the  County  Court ; and, 
Semble,  that  the  evidence  of  an  account  stated  was  sufficient. 

Assumpsit.  1st  count — £50,  for  goods  sold  and  delivered. 
2nd  count — £50  for  interest.  3rd  count — £50  on  account 
stated  ; claiming  £50. 

Pleas.  First — Non-assumpsit : 

Second — Payment  in  full  before  action  brought  : on  which 
issue  was  joined. 
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The  particulars  of  demand  were  : 

“ May  8th,  1855. 


To  amount  of  account  rendered 55  1 5 o 

By  cash 22  10  o 


83  5 o 

Interest  ” 

At  the  trial  the  evidence  given  for  the  plaintiff  was  as 
follows  : 

George  E.  Jones,  sworn — Knows  the  defendant,  presented 
him  with  the  draft  now  produced.  He  acknowledged  the 
amount  therein  stated  to  be  coming  to  the  plaintiff.  He  said 
he  would  not  accept  it,  though  it  was  correct ; he  was  afraid 
witnesss  would  sue  him  if  he  did  so.  The  following  is  a copy 
of  the  draft  produced  ; 

“ Mr.  C.  J.  Munro, 

“Sir, — “You  will  please  pay  to  Mr.  G.  E.  Jones,  or  bearer, 
fifty-five  pounds  fifteen  shilling  and  one  penny,  being  the 
balance  in  full  of  your  account,  and  oblige 

“ Your  obedient  servant, 

£55  15s.  Id.  cy.  “ (Signed,)  Thos.  McMurtry.” 

A rule  Nisi  was  obtained  to  set  aside  the  verdict  and 
enter  a nonsuit,  on  the  grounds  that  the  amount  claimed 
exceeded  the  jurisdiction  of  the  County  Court,  and  that  no 
sufficient  evidence  was  given  of  an  account  seated;  and  upon 
hearing  the  parties,  this  rule  was  made  absolute  to  enter  a 
nonsuit.  The  plaintiff  appealed. 

J.  D.  Armour , for  the  appeal,  cited  Jordan  v.  Marr,  4 
U.  C.  R.  54 ; Kimpton  v.  Willey,  19  L.  J.  (C.  P),  269. 

Read , contra. 

Robinson,  C.  J. — In  the  first  place,  did  the  plaintiff  prove 
an  account  stated  by  Mr.  Jones’s  evidence  ? That  may  be 
doubted.  It  '/as  a conversation  with  a third  party,  not  an 
agreement  of  the  plaintiffs,  or  with  any  view  to  settling  a 
balance  between  them.  It  was  evidence  of  an  admission  of  a 
debt  to  that  amount,  such  as  would  enable  the  plaintiff  to 
recover  on  a count  suited  to  the  nature  of  the  demand  but  1 
doubt  whether  it  proved  an  account  stated.  In  Bates  v. 
Townley  (2  Ex.  152)  this  point  was  carefully  considered,  and 
it  was  laid  down  that  the  account  must  be  understood  to  lie 
stated  between  the  parties , and  that  it  must  be  shewn  to  be 
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stated  with  the  defendant  or  his  agent.  Parke,  Baron,  says, 
“It  is  settled  that  there  cannot  be  an  account  stated  by  a 
defendant,  except  with  the  plaintiff  or  his  agent,  and  he 
cited  Breckon  v.  Smith  (1  A.  & E.  488);  and  Platt,  Baron, 
said,  “An  account  stated  is  a settlement  of  account,  in  which 
both  parties  or  their  agents  a0ree  upon  the  amount  due  from 
the  one  to  the  other.” 

In  several  books  it  is  stated  that  the  admission,  to  be  evi- 
dence of  an  account  stated, must  be  made  to  the  plaintiff  “or 
a person  sent  by  him.”  That  I take  to  mean  a person  sent 
by  the  plaintiff  to  obtain  a settlement  of  accounts.  There  is, 
however,  a peculiarity  in  the  case  before  us,  for  the  plaintiff 
in  the  draft  given  to  Jones  requests  the  defendant  to  pay 
£55  15s.  Id.,  “being  the  balance  in  full  of  your  account ,” 
— so  that  here  we  have  the  plaintiff  assenting  on  his  part  to 
that  sum  as  the  balance,  and  perhaps  we  may  look  upon 
Jones  as  a person  sent  by  the  plaintiff  to  obtain  an  assent  to 
the  balance  stated,  and  also  payment  of  it  upon  that  draft. 
I consider  the  point  so  far  doubtful,  that  if  an  appeal  were 
before  us  on  that  point  alone,  against  the  legality  of  the 
verdict  given  for  the  plaintiff,  I should  have  been  unwilling 
to  disturb  it. 

The  learned  judge  of  the  County  Court  has  nonsuited  the 
plaintiff  on  another  point,  which  it  is  necessary  for  us  to 
determine  : namely,  that  the  Court  had  no  jurisdiction  in 
the  case,  for  that  the  amount  of  the  plaintiff’s  claim  exceeded 
£50,  and  was  not  proved  by  the  signature  of  the  defendant. 
On  that  ground  I think  there  was  an  error  committed,  for  I 
apprehend  that  the  common  course  has  been  to  allow*  a 
plaintiff  to  sue  in  the  County  Court  for  the  balance  of  a debt 
originally  above  £50,  but  reduced  by  payments,  not  by 
set  off. 

In  Walker  v.  Watson  (8  Bing.  414)  the  court  sanctioned 
that  course  of  proceeding  in  regard  to  a suit  brought  in  an 
inferior  court  for  a demand  originally  beyond  its  jurisdiction, 
but  reduced  by  payment,  and  there  are  many  other  cases  to 
the  same  effect.  On  the  whole,  I think  we  shall  pursue  the 
best  course  by  reversing  the  judgment  granting  the  nonsuit, 
and  allowing  the  verdict  to  stand. 
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Burns,  J. — First,  with  respect  to  the  objection  that  the 
demand  sought  to  be  recovered  was  beyond  the  jurisdiction 
of  the  county  court,  I am  of  opinion  that  the  case  was  not 
beyond  the  jurisdiction  of  that  court.  The  expression  of  the 
act  giving  the  court  jurisdiction  is,  that  the  said  court  shall 
hold  plea  of  all  causes  relating  to  debt,  covenant  or  con- 
tract, to  the  amount  of  £50.  Now,  although  the  declaration 
contains  three  counts,  in  each  of  which  a sum  of  £50  is 
claimed,  yet  the  plaintiff  on  the  whole  claim  limits  his 
demands  to  £50,  which  he  claims  for  his  damages.  The 
vice  of  the  declaration  in  the  case  of  Dempster  v.  Purnell 
(4:  Scott  N.  R.  30,  3 M.  & GK  375),  was  that  the  plaintiff 
claimed  both  sums  laid  in  the  two  counts,  and  not  that  he 
claimed  a sum  within  the  jurisdiction  of  the  court  in  respect 
of  a larger  demand,  as  would  appear  by  adding  up  the  amount 
of  the  different  demands.  It  is  of  no  consequence  how  many 
different  items  a plaintiff  may  claim,  which  added  together 
would  make  a larger  demand  than  £50,  provided  the  plain- 
tiff states  that  for  all  his  demands  he  claims  no  more  than  the 
court  can  award.  Tindal , C.  J.,  in  Dempster  v.  Purnell,  says, 
“ It  (the  declaration)  does  not  state  the  amount  for  which  the 
plaint  is  levied.  If  it  had  done  so,  all  would  have  been  right, 
for  the  plaintiff  could  not  have  recovered  anything  beyond 
that  amount.”  The  case  of  Cook  v.  McPherson  (8  Q.B.  1030), 
is  an  instance  of  a great  many  demands  of  £10  each,  amount- 
ing in  all  to  £50,  yet  claiming  only  £10  as  damages,  in  respect 
of  the  whole,  being  the  amount  of  the  jurisdiction  of  the 
Borough  Court  of  Ipswich,  and  yet  upon  error  we  do  not  see 
that  it  was  suggested  the  court  had  no  jurisdiction  on  that 
ground.  I have  always  taken  this  view  of  the  subject  of 
jurisdiction  of  the  county  court  when  that  court  was  presided, 
over  by  me;  and  in  the  case  of  Jordan  v.  Marr,  when  decided 
by  me  in  the  county  court,  I must  say  that  I did  not  then  feel 
pressed  with  the  difficulty  that  any  decision  militated  against 
that  view.  The  various  decisions  upon  the  question  of  costs 
led  me  to  that  conclusion  in  the  consideration  of  that  case.  I 
had  occasion  to  look  more  into  the  subject  after  I had  decided 
Jordan  v.  Marr,  and  I then  found,  as  I thought,  in  this  view 
of  the  subject,  nothing  more  than  the  affirmance  of  an  old 
22  14  u.  c.  q.  b. 
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principle,  viz,,  that  if  the  declaration  were  special,  claiming’ 
a part  of  a demand,  it  should  shew  a complete  satisfaction  of 
the  residue,  so  as  to  give  the  court  jurisdiction  as  to  what  was 
claimed  ; or  if  the  declaration  was  general,  for  any  uncertain 
sum,  then  the  amount  of  damages  claimed  determined  the 
jurisdiction.  In  Pemberton  v.  Shelton  (Oro,  Jac.  408),  the 
languageis  this:  “There  is  a difference,  where  it  is  grounded 
on  a specialty,  or  upo-n  a contract,  which  is  a sum  certain,  or 
upon  a statute  which  gives  a certain  sum  for  a penalty,  for 
no  demand  can  be  of  a less  sum ; but  he  must  shew  how  he 
was  satisfied  of  the  residue,  and  he  may  not  vary  from  the 
specialty;  but  when  the  demand  is  of  no  sum  certain,  nor 
what  he  shall  recover  in  certainty,  but  only  so  much  as  shall 
be  given  by  a jury ; although  he  varies  from  the  first  valua- 
tion, it  is  not  materia] ; for  he  shall  not  recover  according  to 
his  demand  in  the  declaration,  but  according  to  the  verdict.77 
To  illustrate  what  I mean , I refer  toHolt  v.  Sam  back  (Oro.  Oar. 
103,104),  Baylye  v.  Hughes  (Oro.  Car.  137),  Cloth  worthy  v. 
Clothworthy  (Cro,  Car.  436),  Hunt  v.  Braines  (4  Mod.  402), 
King  v.  Crosby  (12  Mod.  06),  Johnson  v.  Baynes  (12  Mod. 
84),  Hawkins  v.  Gardner  (12  Mod.  213),  1 Saund.  201,  note  1. 

Passing  from  the  pleadings  then  to  the  matter  of  evidence 
offered,  it  appears  the  plaintiff’s  demand  originally  was  £55 
15s,,  and  the  particulars  give  credit  for  payment  of  £22  10s., 
leaving  the  demand  sought  to  be  recovered  within  the  jurisdic- 
tion of  the  court.  Applying  the  same  principle  to  the  particu- 
lars of  demand  as  would  be  applied  to  the  pleading,  it  shews  a 
good  discharge  and  satisfaction  of  so  much,  and  the  question 
remains  as  to  the  residue  merely.  Whether  it  be  true  that 
payments  be  made  as  stated,  is  a question  of  evidence,  and  if  it 
turned  out  they  were  not  made,  then  if  the  plaintiff  sought  to 
recover  more  than  the  jurisdiction  of  the  court  could  award, 
he  would  have  no  right  to  proceed  with  the  action.  The  case 
of  reduction  of  the  plaintiff’s  demand  by  set-off  is  very  dif- 
ferent, for  that  is  no  satisfaction  until  the  verdict  of  the  jury 
has  pronounced  it  to  be  such ; though  if  it  be  agreed  that  the 
set-off  shall  be  deducted,  and  a balance  be  ascertained  which 
is  within  the  jurisdiction  of  the  county  court,  that  amount  may 
be  sued  for  in  that  court.  The  distinction  between  the  cases 
which  may  be  brought  in  the  county  court,  and  which  may 
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not,  seems  to  me  to  be  obvious  enough,  and  I take  that 
■distinction  to  be  this — whatever  the  parties  themselves 
have  done  in  respect  of  a demand,  though  larger  than 
the  jurisdiction  of  the  county  court,  to  reduce  the  demand 
within  the  jurisdiction  of  the  court,  so  that  the  amount 
sought  to  be  recovered  by  the  plaintiff,  and  the  amount 
of  the  verdict,  be  within  the  jurisdiction,  I see  no  objec- 
tion to  the  case  being  brought  in  that  court ; but  if  a 
plaintiff’s  demand  is  to  be  reduced  by  an  application  of 
some  legal  principle,  or  the  effect  of  a state  of  facts  to 
be  proved,  and  which  the  law  applies  independent  of  the 
acts  or  agreements  of  the  parties,  then  there  is  no  juris- 
diction, and  in  such  latter  case  the  moment  the  plaintiff’s 
demand  in  proof  reaches  the  amount  specified  as  the  jurisdic- 
tion, the  court  can  go  no  further.  The  case  of  Mearns  v. 
Gilbertson,  in  this  court  (M.  T.  1843),  is  opposed  to  this 
view,  and  some  years  since,  when  I was  applied  to  in  the 
county  court  for  costs,  I could  not  help  expressing  my  dissent 
from  the  decision  in  that  case,  and  expressing  myself  better 
satisfied  with  the  opinion  of  the  Chief  Justice.  The  case 
then  before  me  was  of  this  description.  The  plaintiff’s  de- 
mand was  originally  £11  12s.  6d.,  and  before  action  brought 
£4  had  been  paid  upon  account,  but  credit  was  not  given  in 
the  particulars  of  demand  for  the  £4,  but  it  was  admitted  at 
the  trial.  The  plaintiff  relied  upon  Mearns  v.  Gilbertson. 
That  case  was  decided  upon  the  construction  of  the  act  of 
1818,  that  is  to  say,  whether  the  case  was  a fit  and  proper 
one  to  be  withdrawn  from  the  District  Court,  and  tried  in 
the  superior  jurisdiction,  but  as  the  case  before  me  was  being 
considered  upon  the  effect  of  the  58th  section  of  the 
Division  Court  Act  of  1841,  I felt  at  liberty  to  express  my 
views,  without  feeling  that  I was  controverting  any  principle 
intended  to  be  established  in  Mearns  v.  Gilbertson.  But 
to  shew  the  distinction  between  a demand  reduced  by  pay- 
ment, and  the  application  of  set  off,  I refer  to  these  cases — 
Cross  v.  Collins  (5  Bing.  N.  C.  194),  Bailey  v.  Chitty  (2  M. 
& W.  28),  Drew  v.  Coles  (2  C.  & J.  507),  Baddley  v.  Oliver 
(1  Cr.  & M.  219),  Rothery  v.  Mannings  (1  B.  & Ad.  18), 
Elsley  v.  Kirby  (9  M.  & W.  536),  Green  v.  Bolton  (4  Bing.  N. 
C.  SOS).  In  Allen  v.  Turner  (0  Jur.  761;  2 Dowl.  N.  S.  21) 
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Mr.  Justice  Wight  man  says : “ It  appears  to  me  imma- 

terial for  what  sum  a plaintiff  brings  his  action,  for  the  court 
cannot  look  beyond  the  verdict,  which  is  the  criterion  and 
test  of  what  the  plaintiff  is  entitled  to  recover.  Whether  the 
plaintiff  was  entitled  to  a sum  beyond  the  amount  to  which 
the  jurisdiction  applied,  is  a mere  fact  for  the  jury  to  deter- 
mine.”— Nightingale  v.  Barnard  (4  Bing.  169),  Clark  v.  As- 
kew (8  East  28),  Chadwick  v.  Bunning  (5  B.  & C.  532), 
Fourier  v.  Oswell  (1  M.  & S.  393),  Walker  v.  Watson  (8 
Bing.  414),  Shaddick  v.  Bennett,  (4  B.  & C.  769),  Fairbrass 
v.  Pettit  (12  M.  & W.  453). 

As  to  cases  of  set  off  being  on  a different  footing  from  those 
of  payment,  and  that  admitting  a set  off  will  not  confer 
jurisdiction,  Woodhams  v.  Needham  (7  C.  B.  654),  Beswick 
v.  Capper  (ib.  669). 

In  the  case  before  us  the  verdict  is  within  the  jurisdiction 
of  the  court,  upon  evidence  on  the  part  of  the  plaintiff'  that 
defendant  admitted  a debt  equal  to  £55  15s.  Id.  verbally,  not 
by  any  writing,  and  of  which  the  plaintiff  admitted  £22  19s. 
had  been  paid  before  action  brought.  If  it  were  not  true 
that  a payment  had  been  made,  then  the  court  would  have 
been  holding  plea  of  a cause  relating  to  a debt  of  £55  15s.  Id. 
At  the  time  of  action  brought  the  plaintiff  could  not  say  he 
had  a debt  due  him  of  £55  15s.  Id.  when  the  defendant  had 
paid  him  £22  10s.  on  account  of  it.  The  debt  due  him  must 
surely  be  the  balance  after  deducting  what  had  been  paid, 
and  it  must  surely  be  the  debt  due  at  the  time  of  action 
brought,  that  the  statute  means  the  court  shall  hold  plea  of. 
The  defendant  did  not  dispute  the  reduction  of  the  original 
debt  by  payment  in  part,  and  he,  after  that,  could  scarcely 
be  heard  to  say  the  plaintiff’s  debt  was  still  £55  15s.  Id. 
If  neither  the  plaintiff  nor  defendant  could  say  the  debt  was 
the  original  amount  after  the  payment  had  been  made,  I do 
not  see  upon  what  principle  we  should  say  the  legislature,  in 
opposition  to  both  of  the  parties,  meant  differently,  and  that 
the  plea  relating  to  debt  was  in  respect  of  something  more 
than  both  parties  admitted  to  be  the  debt.  Upon  the  other 
point  I think  the  verdict  may  be  allowed  to  stand  for  the 
plaintiff. 

McLean,  J.,  concurred.  Judgment  reversed. 
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L’Esperance  v.  The  Great  Western  Railway  Company. 

O.  W.  R.  W. — Land  sold  by  agreement  and  conveyed  without  reservation — 
Liability  for  obstructing  artificial  drain  on  such  land. 

The  defendants  purchased  part  of  plaintiff ’s  land  for  the  use  of  their  road, 
which  ran  through  his  land  : the  price  was  fixed  by  agreement,  and  the 
land  conveyed  without  any  reservation  in  the  deed.  The  plaintiff  had 
previously  drained  his  land  by  means  of  a ditch  which  he  had  made 
running  through  the  land  conveyed  to  defendants.  In  constructing  their 
railway  the  defendants  stopped  up  this  ditch,  and  the  plaintiff’s  land  was 
in  consequence  overflowed.  For  this  injury  the  plaintiff  sued,  charging 
defendants  with  negligence  in  so  constructing  their  road  : — 

Held,  that  the  action  could  not  be  maintained,  the  injury  being  one  attribu- 
table to  the  mere  construction  of  the  railway,  which  should  have  been 
taken  into  consideration  at  the  time  of  the  contract  for  sale,  or  at  the 
reference  provided  for  in  the  act,  if  the  parties  had  disagreed. 

Robinson,  C.  J.,  dissenting,  and  holding  that  the  plaintiff,  having  agreed 
amicably  as  to  the  price  of  his  land,  should  be  in  no  worse  position  than 
if  it  had  been  determined  by  arbitration  : that  the  injury  was  not  occa- 
sioned by  the  construction,  but  by  the  negligent  construction  of  the  rail- 
way, which  the  plaintiff  could  not  have  foreseen,  and  therefore  need  not 
have  claimed  for  at  an  arbitration  ; and  that  the  defendants  were  bound  to 
have  obviated  the  injury  under  the  words  in  their  charter,  4 Wm.  IV. 
ch.  29,  sec.  5,  “ doing  as  little  damage  as  may  be  in  the  execution  of  the 
several  powers  to  them  hereby  granted.” 

Per  McLean,  J.— The  9th  clause  of  4 Wm.  IV.  ch.  29,  applies  only  to  that 
part  of  the  railway  between  London  and  Lake  Ontario. 

Case. — The  declaration  stated  that  the  plaintiff  was  pos- 
sessed of  a certain  parcel  of  land  in  the  township  of  Rochester, 
known  as  Lot  No.  8,  fronting  on  Lake  St.  Clair,  between 
Belle  River  and  the  River  Ruscom ; and  that  this  land  was 
drained,  and  of  right  ought  to  be  continued  to  be  drained,  of 
all  stagnant  waters,  by  means  of  a certain  drain  or  water- 
course passing  along  and  immediately  adjacent  to  the  easterly 
boundary  of  the  said  land,  by  reason  of  which  drain  the 
water  falling  upon,  or  flowing  to  and  upon  the  said  land  of 
the  plaintiff,  had  been  and  was,  and  of  right  should  continue 
to  be  led  therefrom  towards  and  into  Lake  St.  Clair,  leaving 
the  plaintiff’s  land  dry  and  fit  for  cultivation ; by  reason 
whereof  the  plaintiff’s  land  had  not,  until  the  time  of  the 
committing  of  the  grievances  by  the  defendants,  ever  been 
overflowed  or  flooded,  nor  in  anywise  injured  with  and  by 
water,  nor  had  he,  the  plaintiff,  ever  lost  any  grass,  hay  or 
crops  growing  upon  the  land,  by  means  of  water  overflowing 
and  remaining  upon  the  land  : yet  the  defendants,  wrongfully 
intending  to  injure  and  aggrieve  the  plaintiff  in  the  occupa- 
tion and  enjoyment  of  his  land,  and  to  render  it  unsuitable 
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for  cultivation — to  wit,  on  the  17th  of  May,  1853,  and  on 
divers  other  days  and  times  between  that  day  and  the  @oin- 
mencement  of  this  suit — made  and  constructed  their  railway 
upon  and  across  the  plaintiff’s  land,  and  across  the  drain  or 
water-course  adjacent  thereto,  in  so  careless,  negligent  and 
improper  a manner,  and  kept  and  continued  the  said  rail- 
way so  made  and  constructed,  that  the  drain  or  water-course 
became  and  was  impaired  in  its  usefulness,  obstructed,  dam- 
med, and  interrupted,  by  means  whereof  afterwards — to  wit, 
on  the  1st  of  May,  1855,  and  on  divers  other  days  and  times 
between  that  day  and  the  commencement  of  this  suit--a  large 
quantity  of  water,  which  had  rained  and  fallen  on  the  land 
of  the  plaintiff,  and  on  other  lands  adjacent  to  and  in  the 
neighbourhood  of  the  drain  or  water-course  (which  as  well 
as  the  land  of  the  plaintiff  had  until  then  been  always  drained 
and  kept  clear  of  stagnant  water  by  means  of  the  said  drain 
or  water-course),  flowed  and  passed  into  the  said  drain  or 
water-course,  and  in  and  along  the  same  to  the  railway  of  the 
defendants,  so  constructed  across  the  plaintiff’s  land,  and 
across  the  drain  or  water-course,  at  which  place  the  waters 
were  and  continued  to  be,  by  means  of  the  railway,  ob- 
structed and  hindered  from  passing  and  flowing  any  further 
in  and  along  the  said  drain  or  water-course,  away  from  the 
lands  of  the  plaintiff,  as  the  water  would,  but  for  the  cause 
aforesaid,  and  of  right  should  pass  and  flow ; and  the  said 
waters,  so  obstructed  and  hindered  from  passing  and  flowing 
as  aforesaid,  filled  the  drain  or  water-course,  and  overflowed 
the  banks  thereof,  and  overflowed  the  plaintiff’s  land,  so 
that  a large  portion  of  it  became  covered  with  water,  and 
the  crops,  &c.,  were  deteriorated  and  spoiled. 

The  defendants  pleaded — 1.  The  general  issue  by  statute. 
2.  That  the  defendants  constructed  the  railway  over  the 
plaintiff’s  land,  and  committed  the  grievances,  under  certain 
acts  of  Parliament  incorporating  the  Great  Western  Pailway 
Company,  and  that  the  supposed  causes  of  action  did  not 
accrue  to  the  plaintiff  at  any  time  within  six  calendar  months 
next  before  the  commencement  of  the  suit.  3.  As  to  so  much 
of  the  causes  of  action  as  accrued  more  than  six  calendar 
months  before  the  commencement  of  the  suit,  that  the  defend- 
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ants  committed  the  same  in  the  construction  of  their  railway, 
under  the  acts  incorporating  the  Great  Western  Bailway 
Company,  and  that  as  to  these  supposed  causes  of  action, 
they  did  not  accrue  to  the  plaintiff  within  six  calendar  months 
before  the  commencement  of  the  suit.  4.  That  the  defendants 
constructed  their  works,  and  committed  the  grievances  men- 
tioned, under  certain  acts  of  Parliament  more  than  six  cal- 
endar months  before  the  bringing  of  the  action. 

The  plaintiff  took  issue  on  the  1st  and  2nd  pleas,  demurred 
to  the  3rd  plea,  and  to  the  1th  replied,  that  the  grievances 
in  the  declaration  mentioned  were  committed  not  more  than 
six  calendar  months  before  the  bringing  of  the  action. 

At  the  trial,  before  Burns , J.,  at  the  last  assizes  held  at 
Sandwich,  no  evidence  was  offered.  The  plaintiff’s  counsel 
opened  to  the  jury  the  facts  of  the  case  as  follows  : — The  rail- 
way crossed  the  plaintiff’s  land,  and  he  still  owned  the  land 
on  both  sides  of  the  track.  The  land  taken  for  the  track  had 
been  paid  for  by  agreement  between  the  parties,  and  the 
plaintiff  conveyed  that  portion  to  the  defendants.  Previously 
to  the  construction  of  the  railway  the  plaintiff  drained  his 
land  by  means  of  a ditch  which  he  had  constructed  through 
and  across  that  portion  of  the  land  conveyed  to  the  defend- 
ants. No  reservation  was  made  in  the  conveyance  in  respect 
of  the  ditch.  The  plaintiff  intended  to  prove  that  the  de- 
fendants, in  the  construction  of  their  railway,  had  stopped 
up  the  ditch,  and  in  consequence  that  the  water  which  fell 
in  June,  1855,  could  not  escape,  and  had  flooded  his  land. 
It  appeared  to  the  learned  judge  that  no  duty  or  obligation 
was  under  such  circumstances  cast  upon  the  defendants  to 
keep  open  a ditch  on  the  piece  of  ground  so  purchased  for 
the  railway  ; and  that,  as  the  declaration  did  not  disclose 
the  obstruction  of  any  natural  flow  of  the  water,  but  of  one 
entirely  artificial,  as  it  was  proposed  to  be  proved,  the  remedy 
of  the  plaintiff  must  be  carried  back  to  the  original  construc- 
tion of  the  railway;  and  the  plaintiff,  it  must  be  assumed, 
had  either  been  compensated  for  the  obstruction  of  the  ditch, 
as  no  reservation  had  been  made,  or  he  must  be  understood 
to  have  waived  his  right  to  ask  for  its  being  kept  open  : that 
the  plaintiff’s  remedy,  if  he  had  not  precluded  himself  from 
claiming  compensation,  was  under  the  arbitration  clauses, 
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because  the  injury  was  immediately  attributable  to  the  con- 
struction of  the  railway.  Under  these  circumstances  the 
learned  judge  nonsuited  the  plaintiff,  with  leave  to  move 
against  it. 

O'Connor , during  Michaelmas  Term  last,  obtained  a rule 
nisi  to  set  aside  the  nonsuit. 

Becher  during  last  term  shewed  cause,  citing  Regina  v. 
North  Midland  R.  W.  Co.  2 R.  W.  Cas.  1 ; Allen  v.  Hayward 
15  L.  J.  (Q.  B.)  99 ; Ward  v.  Great  Western  Railway  Com- 
pany, 13  U.  C.  R.  315;  Fentiman  v.  Smith,  4 East.  107 ; 
Cowlan  v.  Slack,  15  East.  108 ; Morris  v.  Edgington,  3 
Taunt.  21;  Bright  v.  Walker,  1 Cr.  M.  & R.  211. 

Burns,  J. — 1 still  retain  the  opinion  I expressed  at  Nisi 
Prius , that  this  case  was  one  of  a damage  immediately  trace- 
able to  the  original  construction  of  the  railway,  and  not  one 
which  could  not  have  been  foreseen  by  an  arbitrator.  The 
effect  of  stopping  the  drain  might  have  been  ascertained  and 
provided  for  by  compensation,  either  to  provide  the  means  of 
draining  the  land  in  another  direction,  or  in  another  manner, 
or  to  forego  it  altogether.  If  the  damage  were  occasioned 
by  an  act  of  the  defendants  at  another  place,  with  which  the 
plaintiff  had  nothing  to  do,  and  was  not  concerned  in,  then, 
as  in  Lawrence  v.  The  Great  Northern  Railway  Company 
(16  Q.  B.  643),  the  plaintiff  might  bring  his  action,  on  the 
principle  that  what  could  not  be  foreseen  could  not  possibly 
be  the  subject  matter  of  compensation ; and  his  cause  of 
action  in  that  case  must  arise  at  the  time  he  sustains  the 
injury.  When  the  company  purchased  the  plaintiff’s  land, 
they  had  a right  to  do  with  the  land  for  the  construction  of 
their  railway  whatever  they  pleased,  so  long  as  it  did  not 
interfere  with  the  plaintiff’s  rights.  Now  what  were  his 
rights  at  that  time?  It  did  not  appear  that  he  reserved  any 
upon  the  land  so  sold,  and  he  did  not  propose  to  prove  any 
right  to  a natural  flow  of  the  water  across  the  land  which  the 
defendants  purchased  from  the  plaintiff.  The  plaintiff  had 
used  a drain  which  he  had  constructed  himself  for  his  own 
convenience,  across  the  land  which  he  sold  to  the  company. 
There  was  no  duty  offered  to  be  shewn  on  the  part  of  the 
defendants  to  provide  the  ways  and  means  of  draining  the 
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plaintiff’s  lands,  or  keeping  open  tlie  drain  which  he  had 
before  used  on  the  land  he  sold.  The  plaintiff  may,  for 
anght  that  the  declaration  discloses,  or  that  was  proposed  to 
be  proved,  have  the  means  of  draining  his  land  in  another 
direction,  as  advantageously  as  by  the  drain  he  proposed  to 
prove  had  been  constructed  across  that  portion  sold  to  the 
defendants.  If  the  declaration  had  disclosed  that  the  plain- 
tiff’s land  was  the  superior  heritage,  and  that  the  defendans’ 
was  the  inferior  one,  and  that  the  natural  escape  of  the  water 
had  been  obstructed  by  reason  of  the  want  of  appliances  to 
carry  it  off,  the  question  would  have  been  presented  in  a very 
different  shape.  The  passage  in  Gale  on  Easements,  trans- 
lated from  Pardessus,  might  then  be  said  to  apply.  “ It 
seldom  happens,”  the  passage  says,  “that  running  water 
which  takes  its  rise  on  an  estate,  or  even  the  rain  water 
which  falls  upon  it,  is  absorbed  there,  and  escapes  without 
apparent  issue.  Some  mode  of  discharge  is  then  necessary ; 
and  it  is  in  the  obligation  to  suffer  this  discharge  that  by  the 
code  consists  the  subjection  of  the  inferior  heritage  towards 
those  whose  lands  are  more  elevated,  to  receive  the  waters 
which  flow  from  them  natually.  Even  if  this  discharge  be 
prejudical  to  the  plantation  of  the  inferior  heritage,  or 
should  prevent  its  cultivation  by  bringing  down  upon  it 
stones  and  sand,  no  action  could  be  maintained  for  the  dam- 
ages so  done.  No  one  is  responsible  for  effects  of  nature.” 
The  present  case  presents,  so  far  as  disclosed  by  the  declara- 
tion and  what  was  proposed  to  be  proved,  the  case  of  a 
party  using  his  own  land  for  his  own  purposes,  in  a way 
which  prevents  the  use  of  an  artificial  work  formerly  con- 
structed on  that  land,  which  no  legal  right  to  maintain  is 
shewn  on  the  one  side,  and  no  obligation  arising  either  from 
contract  or  duty  to  be  observed,  having  regard  to  the  laws 
of  nature,  to  permit  longer  to  exist,  on  the  other  side.  The 
passage  in  Domant,  section  1581,  seems  to  me  to  apply  pre- 
cisely to  this  case:  “He  who  in  making  a new  work  upon 
his  own  estate  uses  his  right,  without  trespassing  either 
against  any  law,  custom,  title  or  possession,  which  may  sub- 
j ect  him  to  any  service  towards  his  neighbours,  is  not  answer- 
able  for  the  damage  which  they  may  chance  to  sustain  there- 
28  xiv.  u.  c.  Q.  B. 
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by,  unless  it  be  that  he  made  that  change  merely  with  a view 
to  hurt  others,  without  any  advantage  to  himself.  For  in  this 
case  it  would  be  a pure  act  of  malice,  which  equity  would 
not  allow  of.  But  if  the  work  were  useful  to  him — as,  if  he 
made  in  his  estate  any  lawful  repairs,  to  secure  it  against 
the  overflowing  of  a torrent  or  river,  and  his  neighbour’s 
grounds  w~ere  thereby  the  more  exposed  to  the  flood,  or  suf- 
fered from  thence  any  other  inconvenience,  he  could  not  be 
made  answereble  for  it.”  I do  not  see  in  this  case  that  any 
obligation  is  alleged,  or  was  proposed  to  be  proved,  which 
bound  the  defendants  to  maintain  a drain  for  the  plaintiff 
across  the  railway  track  or  through  the  defendants’  grounds. 
If  the  plaintiff  made  no  reservation  when  he  sold  to  the 
defendants,  he  must  rest  his  right  to  have  the  drain  kept 
open,  which  he  had  constructed  for  his  convenience,  upon  the 
doctrine  as  applied  to  easements,  or  that  an  obligation  was 
cast  upon  the  defendants  to  maintain  and  preserve  the  land 
so  sold  in  the  same  state  and  condition  as  it  was  when  sold. 
The  having  of  the  drain  before  he  sold  to  the  defendants 
could  not  be  considered  as  an  easement,  for  he  was  the  pro- 
prietor of  the  whole  land  at  that  time ; then  if  it  could  be 
treated  in  the  light  of  his  having  such  easement  for  the 
purpose  of  drainage  after  he  had  sold,  it  would  be  subject  to 
be  treated  as  a matter  for  compensation  under  the  11th 
section  of  the  act.  I do  not  mention  this  for  the  purpose  of 
imagining  that  the  plaintiff’s  right  could  be  treated  as  an 
easement,  but  it  is  an  argument  to  shew  that  in  the  sale  of 
the  land  to  the  defendants  he  was  depriving  himself  of  a 
convenience  which  previously  he  had  enjoyed  : and  that,  I 
think,  was  cither  matter  of  contract  between  the  parties,  or 
matter  of  compensation  by  arbitration,  if  they  disagreed. 
The  case  of  Regina  v.  The  Hull  Hock  Company  (11  Jur.  15) 
shews  that  compensation,  independent  of  the  value  of  the 
land  taken  and  for  severance  of  the  lands,  may  be  given  for 
what  a person  will  sustain  for  having  to  give  up  his  business 
until  he  can  obtain  suitable  premises.  With  regard  to  the 
drain  in  question  being  treated  in  the  same  manner  as  a 
natural  stream  or  water-course,  I would  quote  the  language 
of  Pollock,  C.  B.  in  Wood  v.  Waud  (8  Ex.  748).  Speaking 
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of  the  distinction  between  the  cases  of  Arkwright  v.  Gell 
(5  M.  & W,  231)  and  Magor  v.  Chadwick  (11  A.  & E.  57, 1) 
he  says,  “ We  entirely  concur  with  Lord  Denman,  ‘ that  the 
proposition,  that  a water-course  of  whatever  antiquity,  and 
in  whatever  degree  enjoyed  by  numerous  persons,  cannot  be 
enjoyed  so  as  to  confer  a right  to  the  use  of  the  water,  if 
proved  to  have  been  originally  artificial, is  quite  indefensible’; 
but,  on  the  other  hand,  the  general  proposition,  that  under  all 
circumstances  the  right  to  water-courses  arising  from  enjoy- 
ment is  the  same,  whether  they  be  natural  or  artificial,  can- 
not possibly  be  sustsined.” — See  also  Greatrex  v.  Hayward 
(8  Ex.  291).  These  are  cases  where  the  plaintiffs  com- 
plained of  not  having  the  water  from  artificial  drains  ; but 
the  same  rule  seems  to  me  to  apply  to  the  case  where  the 
complaint  is  that  the  party  wishes  to  get  rid  of  the  water  by 
an  artificial  drain,  which  he  shews  no  legal  right  to  have 
acquired  by  use,  and  no  obligation  on  the  other  hand  to  be 
kept  open.  As  I before  remarked,  if  the  case  had  been  pre- 
sented in  the  light  that  the  defendants’s  railway  obstructed 
the  natural  flow  of  the  water  from  the  superior  to  the  lower 
tenement,  by  means  of  which  the  superior  tenement  was 
overflowed  when  it  would  not  otherwise  have  been  the  case, 
putting  aside  the  artificial  means  of  drainage,  the  case  would 
have  called  for  a different  consideration. 

I am  therefore  of  opinion  the  nonsuit  was  right. 

McLean,  J. — By  the  8th  Vic.  cli.  86,  the  first  act  of  incor- 
poration, 4 Wm.  IY.  ch.  29,  for  the  construction  of  a railway 
“ to  connect  the  town  of  London  with  Burlington  Bay,  the 
navigable  waters  of  the  river  Thames,  and  also  lake  Huron,’* 
was  revived,  and  power  was  given  to  the  company  by  the  name 
of  “ The  Great  Western  Railway  Company,”  to  make  or  con- 
tinue their  road  from  the  town  of  London  to  Point  Edward, 
at  the  foot  of  lake  Huron,  and  to  the  Detroit  river,  and  to 
any  point  on  the  Niagara  river ; and  the  company  was  autho- 
rized to  compromise  and  agree  with  the  owners  of  any  lands 
upon  which  they  should  determine  to  construct  such  railroad 
for  the  purchase  of  any  land  they  might  require,  or  for  any 
damage  done , in  the  same  manner  as  is  provided  by  the  act 
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thereby  revived  in  cases  of  the  same  kind.  By  the  9th 
section  of  the  last  mentioned  actthe  company  was  authorized, 
whenever  it  should  be  necessary  for  the  construction  of  their 
railroad  or  way,  to  intersect  or  cross  any  stream  of  water , or 
water-course,  or  any  road  or  highway,  lying  on  the  route 
between  the  town  of  London  and  lake  Ontario,  provided 
they  restored  the  stream  or  water-course,  or  road  or  highway 
thus  intersected  to  its  former  state,  or  in  a sufficient  manner 
not  to  impair  its  usefulness.  The  whole  of  the  act  4 W.  IY. 
ch.  29  is  declared  to  be  revived  by  the  1st  section  of  8th  Yic. 
ch.  86,  as  if  the  several  provisions  thereof  were  then  repeated 
and  re-enacted ; but  though  some  of  the  provisions  of  the 
revived  act  are  adopted  and  declared  to  be  in  force  in  refer- 
ence to  the  railway  to  be  constructed  under  the  reviving  actr 
th e whole  are  not  so  adopted,  and  there  is  no  express  authority 
in  the  8th  Yic.  ch.  86,  for  crossing  any  streams  or  water-courses 
in  the  line  of  the  railway,  except  from  the  town  of  London  to 
lake  Ontario;  nor  is  there  any  duty  thrown  upon  the  company 
to  restore  any  stream  or  water-course  intersected  in  any  other 
part  of  their  line  to  its  former  state  of  usefulness.  No  doubt 
it  was  intended  that  the  power  of  crossing  streams  or  water- 
courses, and  the  obligation  to  restore  them  to  their  proper 
state  of  usefulness,  should  equally  apply  to  all  parts  of  the 
line  of  railway ; but  the  act  containing  a provision  applying 
only  to  that  part  between  the  town  of  London  and  lake 
Ontario,  being  re-enacted  only  as  if  the  several  provisions 
thereof  were  repeated  by  8 Yic.  ch.  86,  I do  not  see  how 
a more  extended  construction  can  be  given  to  it  than  the 
terms  of  the  act  import.  It  may  be  said  that  without  the 
provisions  of  the  9th  section  of  4 Wm.  IV.  ch.  29,  the  com- 
pany would  have  no  authority  to  cross  streams  or  water- 
courses, except  between  the  places  specified  in  that  act ; but 
when  power  is  given  to  make  a road  from  one  point  to  another, 
power  must  necessarily  be  given  to  cross  streams  or  highways 
lying  between  these  points ; and  with  respect  to  public  streams 
or  water-courses,  or  highways,  I apprehend  that  if  not  restored 
to  their  former  state  of  usefulness,  after  the  completion  of  the 
railway,  the  company  would  be  liable  to  be  indicted  for  a 
nuisance,  and  might  so  be  compelled  to  do  what  the  9th  section 
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of  4 Wm.  ch.  29  prescribes  that  they  shall  do  between  the 
town  of  London  and  lake  Ontario. 

But  with  respect  to  private  ditches  or  water-courses  no 
indictment  would  lie, however  great  might  be  the  injury  to  indi- 
viduals and  the  parties  affected,  by  the  stoppage  of  the  drains 
by  which  they  have  been  accustomed  to  carry  off  the  water 
from  their  lands,  must  be  left  to  secure  themselves  against  loss 
in  their  arrangements  with  the  defendants  when  making  the 
conveyances  of  lands  on  which  to  construct  the  railway.  But 
if  the  provisions  of  the  9th  section,  to  which  I have  referred, 
and  which  I think  are  limited  to  the  distance  between  the 
town  of  London  and  lake  Ontario,  are  admitted  to  extend  to 
the  whole  line  of  railway,  I do  not  think  they  apply  to  cases 
like  the  present.  The  object  of  the  legislature,  as  it  appears 
to  me,  in  that  particular  provision,  was  to  guard  the  public 
against  inconvenience  in  reference  to  streams  and  water- 
courses of  a public  character  ; but  I do  not  think  they  could 
have  intended  to  interfere  with  individual  claims  for  compen- 
sation arising  from  stopping  up  ditches  or  any  other  private 
injury. 

By  the  statute  authority  was  given  to  the  defendants  to 
acquire  the  lands  necessary  for  the  construction  of  their  rail- 
way by  purchase  or  compromise,  and  if  parties  did  not  agree 
to  take  the  prices  offered,  they  were  at  liberty  to  have  the 
value  ascertained  by  a reference  to  arbitration,  as  well  as 
all  damages  of  every  kind  arising  from  the  taking  of  their 
land.  One  of  these  modes  must  have  been  adopted  in  the 
cases  of  the  plaintiffs,  and  they  must  have  received  the  stipu- 
lated or  ascertained  value  of  the  lands  which  they  surrendered. 
In  estimating  the  amount  to  he  paid,  the  parties  themselves, 
or  their  arbitrators,  must  be  assumed  to  have  taken  into  con- 
sideration the  manner  in  which  the  adjoining  lands  were  to  be 
affected,  and  the  injury  to  result  to  the  plaintiffs  from  the 
making  of  a railway  through  their  grounds.  When  the 
ground  was  acquired  by  the  defendants  there  was  no  stipula- 
tion entered  into  by  them  that  the  plaintiff’s  ditches  should 
be  kept  open  through  the  line  of  the  road,  nor  was  there  any 
reservation  made  by  the  plaintiff  to  that  effect.  The  defend- 
ants were  therefore  at  liberty  to  construct  their  road  on  the 
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ground  which  they  bought  in  such  manner  as  they  thought 
most  advantageous  ; and  I do  not  think  that  any  obligation 
or  duty  was  imposed  upon  them  by  the  statute,  or  that  they 
assumed  any  obligation  to  keep  open  or  to  make  good  any 
mere  ditches  made  by  individuals  for  their  own  convenience, 
and  deemed  of  so  little  importance  by  the  parties  themselves 
that  they  did  not  think  it  necessary  to  make  any  stipulations 
or  reservations  respecting  them.  The  defendants  acquired 
the  grounds  ot  the  plaintiff  for  the  purposes  of  their  railway ; 
but  suppose  they  found  it  necessary  to  erect  buildings 
precisely  at  the  points  where  the  drains  which  have  been  in- 
terrupted intersect  the  line  of  railway,  it  appears  to  me  that 
it  would  be  unreasonable  to  hold  that  they  could  not  do  so,  or 
apply  the  ground,  which  they  had  purchased  free  from  any 
restriction, to  any  legitimate  object  connected  with  theirworks. 

On  these  grounds  I think  the  nonsuit  was  right,  and  that 
this  rule  must  be  discharged. 

Robinson,  C.  J. — The  cause  of  action,  I think,  was  not 
complete  till  the  plaintiff’s  land  was  overflowed.  The  em- 
bankment was  capable  of  occasioning  an  injury,  but  had  not 
done  so  till  the  flood  came,  and  so  the  cause  of  action  was 
not  complete  when  the  railway  was  constructed,  but  only 
when  the  injury  was  received.  I think,  therefore,  there 
would  be  no  difference  at  another  trial  on  that  point. 

But  the  non-suit  was  ordered  on  the  other  ground — that  the 
defendants  were  not  bound  to  keep  open  the  ditch  in  that 
portion  of  the  land  which  they  had  acquired;  and  that,  if  any 
injurywas  received,  it  was  one  that  could  onlybe  compensated 
through  an  arbitration,  and  could  not  be  made  the  ground 
of  an  action.  As  to  the  latter  point,  Lawrence  v.  The  Great 
Northern  Railway  Co.  (16  Q.  B.  648),  I think,  shews  that 
the  remedy  is  not  necessarily  under  the  arbitration  clauses, 
but  may  be  sought  by  action. 

The  injury  was  not  attributable,  as  the  learned  judge 
seemed  to  think  to  the  mere  fact  of  the  construction  of  the 
railway,  but  to  its  being  constructed  in  a negligent,  careless 
and  unskilful  manner,  which  the  plaintiff  had  no  reason  to 
assume  would  be  the  case  when  heconveyedthe  land  to  them. 
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If  therefore  the  plaintiff  had  not  made  a conveyance  of  the 
railway  track  to  the  defendants,  but  they  had  taken  it  for 
the  purpose  of  constructing  their  railway  upon  it,  and  had 
gone  to  arbitration  with  him  respecting  the  damages,  I should 
think  the  case  the  same  in  principle  as  lb  Q.  B.  648,  al- 
though it  is  true  that  in  that  case  the  water-course  construct- 
ed was  not  on  the  plaintiffs  own  land. 

The  only  question  then  is,  as  the  plaintiffs  conveyed  to 
the  defendants,  I supposejfor  a consideration  agreed  upon,  and 
as  it  was  admitted  that  in  the  deed  no  reservation  was  made 
of  an  easement  through  the  track  conveyed,  nor  any  stipula- 
tion in  any  form  that  the  defendants  should  keep  open 
the  artificial  water-course,  does  it  or  does  it  not  follow  that 
the  defendants  are  under  any  obligation  to  do  so  ? Laying 
aside  the  acts  of  Parliament,  of  the  plaintiff  had  sold  the,same 
portion  of  his  land  to  any  private  person  for  his  individual 
use,  could  he  have  insisted  upon  the  ditch  being  suffered  to 
continue  open  through  the  track,  when  he  had  made  no  reser- 
vation, nor  exacted  any  grant  or  stipulation  to  that  effect.  I 
apprehend  not,  for  then,  in  many  cases,  where  the  land  was  a 
small  piece,  bought  expressly  for  building  upon,  the  very 
object  of  the  purchase  would  be  defeated,  and  unavoidably 
so.  (See  Angel  on  Watercourses,  ch.  5.) 

Yet  I am  not  satisfied  that  in  case  of  the  easement  for  the 
flow  of  the  water  by  the  drain  through  the  land  sold  being 
necessary  to  the  enjoyment  of  the  close  retained,  a reserva- 
tion of  it  would  not  be  implied.  (See  the  above  authority.) 
If,  however,  this  was  not  so,  still  we  are  to  consider  that  the 
agreement  by  which  the  plaintiff  let  the  defendants  have  his 
land  for  the  compensation  agreed  upon,  is  only  another  me- 
thod of  accomplishing  what  could  have  been  done  without  his 
assent  by  arbitration,  and  that  both  have  reference  to  the 
objects  for  which  the  defendants  require  the  land — namely, 
to  construct  their  railway  upon  it,  and  keep  it  for  the  use  of 
their  railway;  and  it  ought,  I should  think,  to  follow,  that  the 
plaintiff,  as  to  his  remaining  land,  is  put  in  the  same  situation 
by  taking  the  one  course  as  by  taking  the  other  ; in  other 
words,  he  only  waives  the  necessity  for  an  arbitration  by 
agreeing  amicably  on  the  amount  of  damages;  and  he  should 
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be  in.no  worse  situation  by  doing  so,  than  if  he  drove  the 
defendants  to  avail  themselves  of  the  powers  given  them 
by  the  statute. 

If  this  be  so,  then  the  plaintiff  should  be  regarded  as 
having  by  voluntary  agreement  relinquished  the  piece  of 
land  to  defendants  for  the  purpose  of  doing  that  upon  it 
which  alone  the  law  enables  them  to  do ; that  is,  to  con- 
struct their  railway  through  the  plaintiff’s  land,  doing  him 
thereby  no  unnecessary  damage. 

I think  that  is  the  proper  view  to  take  of  the  position  of 
the  parties. 

If  the  plaintiffs  could  have  foreseen  that  the  defendants 
would  have  to  construct  their  embankment  in  such  a manner 
as  to  leave  no  escape  for  the  water  through  it  to  Lake  St. 
Clair,  or  not  a sufficient  passage,  he  might  perhaps  have 
claimed  damages  for  that  certain  injury  before  the  arbitra- 
tors, supposing  him  to  have  made  no  amicable  agreement,  and 
to  have  claimed  compensation  for  damages  occasioned  to  him 
by  constructing  the  railway  through  his  land.  But  he  would 
not  be  expected  to  foresee  that  the  defendants  would  con- 
struct their  embankment  in  so  reckless  and  improper  a man- 
ner, and  on  that  account  the  damages  which  might  have  been 
awarded  in  case  of  a reference  could  not  be  taken  to  include 
compensation  for  such  an  injury.  On  that  point  LawTrence  v. 
The  Great  Northern  Railroad  Co.  is  an  express  authority;  and 
this  being  so,  my  opinion  is  that  the  plaintiff  is  in  the  same 
position  under  his  amicable  agreement.  He  has,  for  a price 
accepted,  allowed  the  defendants  to  construct  a railway 
through  his  land,  doing  no  unnecessary  damage,  and  has 
conveyed  to  them  the  land*  which  they  required  for  the  track  ; 
but  this  was  all  done  in  the  confidence  that  the  railway  would 
be  carefully  and  not  negligently,  constructed,  in  which  case 
his  other  land  would  not  have  been  ruined  by  the  water  be- 
ing confined  upon  it,  as  he  complains  it  has  been. 

I have  formed  my  opinion,  both  upon  the  demurrer  and  the 
rule  nisi  in  this  case,  with  much  distrust  of  my  own  judg- 
ment, since  I have  learned  that  the  Court  of  Common  Pleas 
has,  in  a judgment  delivered  during  the  present  term,  taken 
a different  view  of  the  rights  of  the  parties  (a). 


(a)  Knapp  v.  The  Great  Western  R.  W.  Co.,  not  yet  reported. 
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I would  observe,  however,  that  a decision  upon  the  effect  of 
the  evidence  given  at  the  trial  does  not  necessarily  dispose  of 
the  demurrer  in  the  present  case,  because  the  cause  of  action 
as  stated  in  the  declaration  is  what  we  are  confined  to  in 
determining  the  demurrer ; and  we  cannot  be  influenced  in . 
our  judgment  upon  the  pleadings  by  anything  brought  out 
for  the  first  time  in  evidence  upon  the  trial  (a). 

As  to  the  plaintiff’s  right  of  action  upon  all  the  facts  dis- 
closed at  the  trial,  the  question  is  one  of  great  public  interest 
and  importance.  It  appears  to  me  there  is  reason  to  appre- 
hend inconvenience  from  a decision  either  way;  but  we  must 
follow,  so  far  as  we  can,  the  legal  principles  which  we  find 
established,  and  trust  to  parties,  and  to  courts  and  juries, 
making  a reasonable  and  discriminating  application  of  them. 

The  reasoning  of  the  plaintiff’s  counsel  in  the  case  of 
Sutton  v.  Clarke  (6  Taunt.  29)  is  very  much  confirmed,  I 
think,  by  the  language  of  the  court  in  the  late  case  of  Law- 
rence v.  The  Great  Northern  Railway  Co.  (16  Q.  B.  643), 
and  both  seem  to  me  to  apply  strongly  in  favour  of  the  view 
which  I take  of  this  case. 

In  the  case  last  referred  to  the  court  say : “ The  company 
may  have  been  at  liberty  under  the  Act  to  construct  their 
railway  across  the  lands  in  the  manner  they  have  done;  but 
it  does  not  follow  that  in  case  an  unforeseen  injury  happens 
to  any  one  from  the  mode  in  which  it  is  constructed,  they 
are  not  liable  to  an  action.  Here,”  they  add,  u the  company 
might,  by  executing  their  works  with  proper  caution,  have 
avoided  the  injury  which  the  plaintiff  has  sustained ; and  we 
think  that  the  want  of  such  caution  is  sufficient  to  sustain 
the  action.” 

In  Alton  v.  The  Great  Western  Railway  Co.  (12  U.  C. 
R.  595),  and  Renaud  v.  The  Great  Western  Railway  Co., 
decided  last  term  (&),  we  had  occasion  to  consider  questions 
somewhat  similar  to  those  before  us  in  the  present  case,  and 
I believe  nothing  was  adjudged  in  them  contrary  to  the 
opinion  which  I have  now  expressed.  In  my  opinion  the 
rule  for  setting  aside  the  nonsuit  in  this  case  should  be  made 
absolute. 

(a)  See  the  demurrer  reported,  post,  page  187.  (£>)  Ante,  page  102. 

24  (to  26)  14  u.  c.  q.  b. 
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It  w#>uld  have  obviated  much  doubt  and  inconvenience,  if 
the  legislature,  in  their  charter  to  this  company,  had  inserted 
some  such  provision  as  is  contained  in  the  Imperial  Act 
8 & 9 Yic.  ch.  20,  sec.  68,  in  which  it  is  enacted  that  rail- 
way companies  shall  make  all  necessary  arches,  tunnels,  cul- 
verts, drains  or  other  passages,  either  over  or  under,  or  by 
the  sides  of  the  railway,  of  such  dimensions  as  will  be  suffi- 
cient at  all  times  to  convey  the  water  as  clearly  from  the 
lands  lying  near  or  affected  by  the  railway  as  before  the  mak- 
ing of  the  railway,  or  as  nearly  so  as  may  be;  and  such  works 
shall  be  made  from  time  to  time  as  the  railway  works  proceed. 

Being  left  to  determine  the  rights  of  the  parties  in  the 
absence  of  such  a provision,  I am  of  opinion — 1st,  That  con- 
sequential damages  of  this  kind,  which  may  or  may  not  occur, 
and  which  when  they  do  occur  must  give  a greater  or  less 
claim  to  damages,  according  to  the  state  of  the  property  in 
regard  to  crops  and  cultivation  at  the  time,  and  the  amount 
of  injury  done,  are  not  damages  for  which  the  owner  can  be 
held  bound  to  claim  prospectively  before  the  arbitrators,  for 
the  reasons  given  in  the  cases  which  I have  cited. 

2dly.  That  the  party  injured  is  consequently  not  debarred 
from  bringing  an  action,  by  anything  contained  in  the  arbi- 
tration clauses. 

3rd.  That  whether  the  defendants  are  liable  to  damages 
or  not  in  such  action,  depends  upon  whether  they  have  done 
nothing  more  than  exercise  with  care  and  judgment  the 
powers  given  to  them  by  law ; for  if  they  have  not,  they  are 
not  liable  to  consequential  damages,  having  done  no  wrong. 
But  if  they  have,  either  by  wilful  misfeasance  or  want  of  skill, 
or  care,  inflicted  an  injury  for  which  there  was  no  necessity, 
then  they  have  transgressed  the  rule  by  which  their  authority 
is  limited,  by  not  taking  care  to  do  as  little  damage  as  may 
be  in  the  execution  of  the  powers  given  to  them,  and  must 
make  compensation  for  the  wrong  done. 

Rule  discharged — Robinson,  0.  J.,  dissenting. 
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O.  W.  R.  W. — Obstruction  of  artificial  water-course — Limitation  of  actions — 

Pleading. 

Declaration — That  the  plaintiff  was  possessed  of  certain  land,  which  was, 
and  of  right  should  continue  to  be  drained  of  all  stagnant  waters,  by  means 
of  a certain  drain  passing  along  and  adjacent  to  the  easterly  boundary  of 
said  land,  and  which  had  always  preserved  the  same  from  injury  by  over- 
flow of  water  ; yet  defendants,  well  knowing,  &c. , but  wrongfully  intend- 
ing to  injure  the  plaintiff  in  the  enjoyment  of  his  land,  on,  &c.,  made  and 
constructed  their  railway  across  plaintiff ’s  land,  and  across  said  drain 
adjacent  thereto,  in  so  careless,  negligent,  and  improper  a manner,  and 
kept  said  railway  so  constructed,  that  said  drain  became  interrupted  and 
dammed  up  : by  means  whereof,  afterwards — to  wit,  on,  &c. — a large 
quantity  of  water,  which  had  rained  and  fallen  on  plaintiff ’s  said  land 
and  other  lands  adjoining,  which  had  been  also  kept  clear  of  water  by 
means  of  said  drain,  passed  into  said  drain  and  along  the  same  to  the 
railway,  where  it  was  obstructed,  and  overflowed  plaintiff ’s  land,  causing 
injury  to  the  crops,  &c. 

Plea,  as  to  so  much  of  the  causes  of  action  as  accrued  more  than  six  calendar 
months  before  the  commencement  of  the  suit,  that  defendants  committed 
the  same  in  the  construction  of  their  railway,  and  that  the  said  supposed 
causes  of  action  did  not  accrue  to  the  plaintiff  within  six  calendar  months 
before  the  commencement  of  this  suit. 

Held — on  demurrer  to  the  plea  and  exceptions  to  the  declaration — plea 
bad  : declaration  sufficient. 

The  declaration  and  pleas  in  this  case  are  set  out  at  length, 
ante,  page  173.  The  plaintiff  demurred  to  the  third  plea,  and 
the  defendants  joined  inrdemurrer,  and  gave  notice  of  excep- 
tions to  the  declaration : the  causes  of  demurrer,  and  excep- 
tions taken,  being  the  same  as  in  the  case  of  Moison  v. 
The  Great  Western  Railway  Company,  ante  page  101. 

O' Connor,  for  the  demurrer,  cited  Brown  v.  Mallett,  5 
C.  B.  599,  615  ; Dodd  v.  Holme,  1 A.  & E.  493;  Lawrence 
v.  Great  Northern  Railway  Company,  16  Q.  B.  643. 

Becker , contra,  cited  Burnett  v.  Lynch,  5 B.  & C.  607 ; 
Stancliffe  v.  Hardwick,  3 Dowl.  769;  Regina  v.  North 
Midland  Railway  Company,  2 R.  W.  Cas.  1 ; London  and 
N.  W.  Railway  Company  v.  Bradley,  6 R.  W.  Cas.  556. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  third  plea  is,  in  my  opinion,  bad ; for  it  sets  up  no 
other  defence,  and  tenders  no  other  issue,  than  this — that  as  to 
so  much  of  the  causes  of  action  in  the  declaration  mentioned, 
and  all  damages  in  respect  thereof  as  accrued  more  than  six 
calendar  months  before  the  commencement  of  this  suit,  they 
did  not,  nor  did  any  of  them,  accrue  to  the  plaintiff  within 
six  calendar  months  next  before  the  commencement  of  this 


188  QIJEEn’s  BENCH,  EASTER  TERM,  19  YW. 

suit.  The  defendants  do  not  allege  that  any  part  of  the 
cause  of  action  on  which  they  are  sued  did  in  fact  accrue 
more  than  six  months  before  the  action,  but  content  them- 
selves with  stating,  in  effect,  that  anything  that  happened 
more  than  six  months  ago  did  not  happen  within  six  months 
— an  assertion  which  the  plaintiff*  could  hardly  be  expected 
to  take  issue  upon. 

The  defendants,  however,  have  taken  exceptions  to  the 
declaration,  but  we  think  it  is  sufficient  in  substance,  though 
it  might  have  been  better  framed,  and  might  have  pointed 
out  more  clearly  how  the  injury  complained  of  arose— namely, 
from  the  defendants'  wrongful  and  negligent  omission  to  con- 
struct proper  culverts,  or  leave  sufficient  outlets  or  openings 
for  allowing  the  flood-water  to  escape.  The  declaration, 
however,  does  stat£  in  substance  that  the  defendants  negli- 
gently and  carelessly  constructed  their  embankment  in  such 
a manner  that  it  obstructs  and  dams  up  the  water,  and  pre- 
vents its  passing  off  by  the  ditch  or  drain  as  it  used  to  do. 
Upon  that  statement  the  issue  would  probably  be  raised, 
whether  what  the  company  wTere  by  law  authorized  to  do  had 
been  negligently  and  carelessly  done  or  not;  in  other  words, 
whether  the  injury  occasioned  to  the*  plaintiff  was  or  was  not 
unnecessary.  The  case  of  Brown  v.  Mallett  (5  C.  B.  599)  sup- 
ports this  declaration  against  several  of  the  exceptions  taken, 
and  Lawrence  v.  The  Great  Northern  Railway  Company  (16 
Q.  B.  643)  is  in  point  to  shew  that  notwithstanding  the 
arbitration  clauses  in  the  statute,  an  action  will  lie  for  such 
an  injury  as  is  complained  of  here.  The  intention  of  the 
arbitration  clauses  is  to  afford  compensation  for  land  taken, 
or  for  injury  otherwise  done  to  individuals  by  the  con- 
struction of  the  work  upon  their  land,  supposing  the  powers 
of  the  Act  to  be  exercised  with  ordinary  skill  and  care, 
and  not  to  be  abused  either  wrongfully  or  negligently.  The 
authority  is  only  given  to  the  company  on  the  express  condi- 
tion that  they  are  to  do  no  more  damage  than  is  necessary ; 
and  if  there  could  have  been,  and  had  been  an  arbitration 
in  this  case,  the  award  would  have  included  no  compensa- 
tion for  such  an  injury  as  is  complained  of  here,  because  it 
.would  have  been  assumed  that  the  company  would  construct 
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their  embankment  with  care  and  skill  so  as  to  allow  the 
flood-water  to  escape  as  it  had  been  accustomed  to  do. 

The  10th  section  of  the  statute  16  Yic.ch.99  seems  intended 
to  apply  to  actions  of  this  nature.  We  have  already  given 
judgment  to  this  effect  in  other  cases  against  these  defend- 
ants (a),  and  only  reserved  this  case  for  consideration  on 
account  of  the  peculiarity  that  the  water-course  which  it  is 
complained  has  been  obstructed  by  the  embankment  is  not  a 
natural  stream,  but  is  an  artificial  water-course,  being  a ditch 
or  drain  that  had  been  made  and  used  for  leading  the  flood- 
water  from  the  plaintiff’s  land  to  the  Lake  St.  Clair.  In 
reason,  the  circumstance  of  the  water-course  obstructed  being 
artificial  should  make  no  difference,  where  the  injury  com- 
plained of  is  of  the  description  that  this  is.  The  plaintiff 
alleges  that  of  right  his  land  had  been  drained,  and  ought  to 
continue  to  be  drained,  by  the  ditch  or  water-course  which  the 
defendants  have  obstructed.  If  that  ditch  were  wholly  on 
another  person’s  land,  still  the  plaintiff  may  have  acquired  an 
easement  to  have  the  water  from  his  land  drained  into  it  and 
carried  off  by  it.  If,  on  the  other  hand,  it  were  on  his  own 
land,  his  right  would  hardly  be  questioned.  When  he  avows 
that  he  had  of  right  this  privilege  or  advantage,  he  states  what 
he  is  bound  to  prove,  and  what  maybe  traversed  if  it  is  untrue; 
and  whether  his  land  had  been  kept  dry  and  fit  for  cultivation 
by  the  aid  of  a natural  or  of  an  artificial  water-course,  the 
injury  to  the  plaintiff  is  the  same  of  having  it  obstructed. 
In  Magor  v.  Chadwick  (11  A.  & E.  572)  Mr.  Justice  Patteson, 
speaking  of  course  with  reference  to  the  facts  of  the  case 
before  him  and  the  nature  of  the  question  that  had  been 
presented  by  them,  held  at  Nisi  Prius  that  “in  the  absence  of 
custom  artificial  water-courses  are  not  distinguished  in  law 
from  such  as  are  natural;”  and  in  giving  judgment  in  banc. 
upon  a motion  made  in  the  case  for  a new  trial,  the  court 
confirmed  that  ruling,  Lord  Denman  saying:  “ The  imputed 
misdirection  is,  that  the  law  of  water-courses  is  the  same, 
whether  natural  or  artificial.  We  think  this  was  no  mis- 
direction, but  clearly  right.”  Though  the  correctness  of  the 
judgment  in  that  case  has  not  been  questioned,  yet  exception 

(a)  See  Moison  v.  The  Great  Western  Railway  Company,  ante  page  102. 
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has  been  taken  in  subsequent  cases  to  this  langmige  of  the 
learned  judges, if  they  meant  to  be  understood  as  laying  down 
a legal  principle  universally  applicable,  which  it  is  not  pro- 
bable they  did.  The  previous  case  of  Arkwright  v.  Grell  (5 
M.  & W.  203)  had  proceeded  upon  a distinction  recognized 
under  the  facts  then  before  the  court  between  a natural  and 
artificial  water-course;  and  in  Wood  v.  Waud  (3  Ex.  777), 
which  was  some  years  subsequent  to  Magor  v.  Chadwick,  the 
propriety  of  a distinction  between  the  rights  that  can  be 
claimed  in  water  flowing  through  natural  or  through  an 
artificial  drain  is  again  clearly  indicated,  and  the  court  say  : 
“ We  entirely  concur  with  Lord  Denman,”  (in  Magor  v.  Chad- 
wick), “that  ‘the  proposition  that  a water-coursejof  whatever 
antiquity,  and  in  whatever  degree  enjoyed  by  numerous  per- 
sons, cannot  be  enjoyed  so  as  to  confer  a right  to  a use  of  the 
water,  if  proved  to  have  been  originally  artificial,  is  quite 
indefensible ;’  but,  on  the  other  hand,  the  general  proposi- 
tion, that  under  all  circumstances  the  right  to  water-courses 
arising  from  enjoyment  is  the  same,  whether  they  be  natural 
or  artificial,  cannot  possibly  be  sustained.”  A comparison 
of  these  several  cases  makes  it  very  plain  under  what  circum- 
stances the  right  to  a flow  of  water  through  a natural  channel 
or  an  artificial  one  may  be  governed  by  different  principles. 
Any  case  would  manifestly  be  very  different  in  reason  from 
the  present,  in  which  the  party  was  complaining  of  a dimi- 
nution in  the  quantity  of  wTater  that  had  been  brought  to  his 
land  from  the  land  of  another,  by  an  artificial  channel  origi- 
nating on  such  neighbour’s  property,  and  cut  by  him  for 
some  purpose  of  convenience  which,  purely  concerned  him- 
self, and  of  which  there  would  be  no  fair  reason  for  inferring 
that  he  intended  it  to  be  permanent. 

A question  of  a wholly  different  kind  is  raised  by  the 
pleadings  ; and  we  are  of  opinion  that  the  injury  complained 
of  in  this  action  is  one  for  wThich  an  action  will  lie,  and  that 
the  statement  of  the  cause  of  action  in  the  declaration  is 
substantially  sufficient. 

Burns,  J. — The  plea  of  the  Statute  of  Limitations  is  bad, 
but  then  it  becomes  necessary  to  consider  the  declaration. 
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The  declaration  would  support  proof  of  the  obstruction  of  a 
natural  water-course,  as  well  as  a drain  artificially  con- 
structed. If  the  allegation  were  confined  to  the  obstruction 
of  an  artificial  drain,  then  I should  say  the  declaration 
would  be  bad  for  not  disclosing  some  duty  on  the  defendants 
to  maintain  it,  or  to  provide  for  the  escape  of  water,  if  the 
plaintiff  had  a right  to  have  the  water  escape  from  his  lands 
across  the  defendants’  track  by  reason  of  a provision  of 
nature.  Taking  the  declaration  that  it  is  capable  of  being 
proved  that  it  is  the  obstruction  of  a natural  water-course, 
then  it  appears  that  the  defendants  constructed  their  railway 
across  the  said  water-course  in  so  careless,  negligent  and  im- 
proper a manner,  and  kept  and  continued  the  said  railway 
so  made  and  constructed,  that  the  said  water-course  became, 
was,  and  has  been  impaired  in  its  usefulness,  and  by  means 
thereof  the  plaintiff  has  sustained  damages  within  the  time 
limited  for  bringing  an  action.  The  statute  makes  it  the 
duty  of  the  company  to  restore  water-courses  to  their  former 
state,  or  so  as  not  to  impair  their  usefulness,  and  therefore 
there  is  no  necessity  to  allege  the  duty,  when  we  see  it  of 
necessity  must  be  implied.  If  it  be  true,  as  is  alleged  in  the 
declaration,  then  a breach  of  duty  was  committed,  and  a 
right  of  action  restg.  Judgment  should  be  for  the  plaintiff. 

McLean,  J.,  concurred. 

Judgment  for  plaintiff  on  demurrer. 
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Carbon  y.  The  Great  Western  Hail  way  Company. 

Great  Western  Railway — Obstruction  of  water-course — When  cause  of  action 
accrues  thereon — Obstruction  of  private  way — Limitation  of  action  for — 
Easement  over  land  taken  appertaining  to  other  land — Remedy  for  interfer- 
ence with  such  easement. 

Declaration — The  first  count  alleged  plaintiff’s  possession  of  a farm,  which 
was  drained  by  means  of  drains  on  each  side  of  and  across  the  cultivated 
portion  thereof,  and  which  drains  were  sufficient  to  keep  said  land  free 
from  water,  and  would  have  continued  to  do  so,  but  for  the  negligent  and 
improper  conduct  of  defendants : yet  defendants,  contriving  to  injure  the 
plaintiff  in  the  enjoyment  of  his  land,  constructed  their  railway  across 
other  lands  to  the  east  and  west  of  his  land,  and  then  carelessly  and 
negligently  made  and  kept  open  a drain  at  each  side  of  the  railway, 
without  any  proper  outlet  for  the  water  therefrom  ; by  means  whereof 
the  water  from  lands  west  of  the  plaintiff’s  land  flowed  into  these  drains 
on  either  side  of  the  railway,  and  passed  along  them  to  a culvert  made 
by  defendants,  which  being  too  narrow,  the  water  there  overflowed  and 
ran  upon  the  plaintiff’s  land,  where  it  filled  and  overflowed  his  drains, 
and  injured  the  crops,  &c. 

Second  count — That  the  plaintiff  was  possessed  of  certain  land  in  the  village 
of  Windsor,  and  by  reason  thereof  ought  to  have  a certain  way  there- 
from, and  from  the  highway  in  front  thereof,  over  a certain  close  in  said 
village,  to  the  Detroit  River,  and  thence  back  again  from  the  river  over 
said  close  and  thence  to  the  highway,  for  himself  and  his  servants,  &c.  ; 
yet  defendants,  well  knowing,  &c.,  but  contriving,  &c.,  wrongfully 
stopped  up  the  said  way. 

As  to  the  first  count,  it  was  proved  on  the  trial  that  the  plaintiff’s  land  was 
drained  as  described  in  the  declaration  ; and  that,  although  the  railway 
had  been  constructed  more  than  two  years,  he  had  not  been  injured  by 
water  until  the  last  summer,  when  the  season  being  exceedingly  wet,  the 
overflow  took  place ; but  it  appeared  that  this  would  not  have  happened 
if  the  defendants’  culverts  had  been  sufficiently  large. 

Upon  the  second  count  it  appeared  that  the  plaintiff’s  land  formed  part  of 
Lot  No.  88:  that  one  B.,  in  1835,  conveyed  three  acres  of  this  lot  to  P., 
reserving  a right  of  way  from  the  highway  to  the  water.  These  three 
acres  afterwards  became  the  property  of  K.,  who  conveyed  to  the  de- 
fendants. In  1851  B.  conveyed  to  the  plaintiff  a part  of  Lot  No.  88,  with 
a right  of  way  therefrom  to  the  river,  such  as  B.  himself  then  had.  The 
plaintiff  had  had  a way  across  K.’s  land  until  K.  sold  to  defendants, 
and  was  deprived  of  it  by  the  construction  of  the  railway  about  two  years 
before  this  action  brought.  The  railway  separated  the  highway  from  the 
water  along  the  whole  extent  of  these  three  acres. 

Held,  as  to  the  first  count,  that  the  action  was  maintainable,  and  brought 
in  sufficient  time,  being  within  six  months  from  the  time  of  the  overflow. 

As  to  the  second  count,  that  the  action  could  not  be  maintained,  for  the 
defendants  were  authorized  to  build  their  road  where  they  did  build  it, 
and  therefore  the  doing  so  could  not  be  treated  as  wrongful  : — that  if  any 
recompense  is  given  by  the  Acts  to  the  owner  of  such  an  easement,  it  is 
by  arbitration,  unless  the  9th  clause  of  4 Wm.  1Y.  ch.  29,  sec.  9 applies, 
and  then  the  action  should  be  for  not  restoring  the  way  in  the  manner 
there  directed. 

Semble,  however,  that  that  clause  applies  only  to  public  roads. 

Sernble,  also,  that  if  the  action  had  been  maintainable,  it  was  brought  too 
late,  the  cause  of  action  being  complete  on  the  construction  of  the  railway. 

Per  Robinson,  C.  J. — The  clauses  of  defendants’  charter  relating  to  ease- 
ments apply  only  to  easements  belonging  to  the  land  taken,  not  to  ease- 
ments in  that  land  appertaining  to  other  lands. 

Case — The  first  count  stated  that  the  plaintiff  was  possessed 
of  a farm  in  the  township  of  Sandwich,  known  as  the  easterly 
half  of  Lot  No.  153  in  the  first  concession:  that  fifty  acres  of 
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the  farm  had  heretofore  been  enclosed  and  cultivated,  and  the 
same  had  been  and  continued  to  be  drained  of  stagnant  waters 
at  all  proper  seasons  of  the  year,  by  means  of  certain  drains 
which  had  been  made  and  kept  open,  adjacent  to  and  along 
the  eastern  and  western  sides  of  the  said  portion  of  land  so 
enclosed  and  cultivated,  and  through  and  across  the  same  in 
divers  places,  and  by  means  of  the  water  flowing  and  passing 
in  and  along  the  said  drains,  at  either  side  of,  and  through 
and  across  the  said  portion  of  land,  which  drains  were  suffi- 
cient to  drain  the  land  of  all  water  that  could  naturally 
fall  thereon,  and  of  all  water  that  could  naturally  flow  and 
pass  thereto ; and  but  for  the  negligent  and  improper  con- 
duct of  the  defendants,  the  drains  could  and  would  have 
sufficiently  drained  the  said  portion  of  land,  and  would  still 
continue  to  do  so,  from  the  plaintiff’s  land  into  Lake  St.  Clair: 
yet  the  defendants,  contriving  to  injure  the  plaintiff*  in  the 
enjoyment  of  his  land,  and  to  render  it  unfit  for  cultivation 
— to  wit  on  the  1st  of  May,  1853,  and  on  divers  days  and  times 
since — made  and  constructed  their  railway  through  the  town- 
ship of  Sandwich,  across  and  upon  lands  not  of  the  plaintiff 
but  east  and  west  of  him,  and  then  in  a careless,  negligent 
and  improper  manner,  dug,  made  and  kept  open  a drain  at 
each  side  of  the  railway,  without  making  any  proper  or  suit- 
able outlet  for  the  water  which  should  flow  in  these  drains  to 
pass  off  without  overflowing  the  adjoining  lands,  or  causing 
injury  to  persons  owning  the  same ; and  by  means  of  the 
premises,  afterwards — to  wit,  on  the  1st  of  May,  1855,  and 
on  divers  days  and  times  since — great  quantities  of  water  from 
land  at  a great  distance,  to  wit,  for  the  distance  of  two  miles 
west  of  the  plaintiff’s  land,  and  which  other  lands  had  always 
previously  been  drained  northward  into  Lake  St.  Clair,  but 
were  now  drained  into  the  drains  on  each  side  of  the  railway, 
flowed  into  these  drains;  and  the  portion  of  water  which  flowed 
in  one  of  the  drains  on  the  north  side  of  the  railway  became, 
was,  and  has  been  averted  from  its  former  and  natural  course 
northward,  and  being  so  averted  passed  to  a culvert  made  by 
the  defendants  across  that  drain,  at  a place  a short  distance 
west  of  the  plaintiff ’s  land;  and  the  water  which  passed  in  the 
drain  on  the  south  side  of  the  railway,  being  in  like  manner 
averted  from  its  former  and  natural  course  northward,  flo  wed 
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along  this  last  drain  to  a culvert  which  had  been  made  by  the 
defendants  across  that  drain,  directly  opposite  the  other  cul- 
vert ; and  this  being  too  narrow,  and  incapable  of  admitting 
the  water  to  pass  through  it,  a great  portion  of  the  water 
crossed  and  passed  under  the  railway  by  means  of  a certain 
cattle-pass,  and  the  excavation  thereof,  which  had  been  made 
by  the  defendants  across  the  railway  immediately  west  of  the 
two  culverts,  and  this  water  passed  into  the  drain  on  the  north 
side  of  the  railway,  and  increased  the  water  therein  ; and  the 
culvert  on  the  north  side  of  the  railway  being  also  too  narrow, 
and  insufficient  to  admit  the  water  to  flow  or  pass  through, 
the  water  so  increased  overflowed  the  drain  on  the  north 
side  of  the  railway,  and  overflowed  and  inundated  the  lands 
adjacent  to  and  around  the  last  mentioned  culvert,  and  flowed 
and  passed  to  the  plaintiff’s  land  and  into  his  drains,  and  filled 
and  overflowed  them,  and  inundated  the  plaintiff’s  land,  and 
greatly  spoiled  the  same,  and  injured  his  crops. 

Second  count : — That  the  plaintiff  was  possessed  of  a parcel 
of  land  in  the  village  of  Windsor,  and  by  reason  thereof  ought 
to  have  had,  and  still  ought  to  have,  a certain  way  from  the 
said  parcel  of  land  from  the  highway  in  front  and  at  the  north 
side  thereof,  unto,  through,  and  over  a certain  close  in  the  said 
village,  unto  Detroit  River  in  the  said  village,  and  so  back 
again  from  the  river  over  the  last  mentioned  close,  and  from 
thence  to  the  highway  at  the  north  side  of  the  plaintiff’s  land, 
for  himself  and  his  servants  to  go,  return,  pass  and  repass,  and 
for  all  purposes  connected  with  and  suitable  for  the  occupation 
and  enjoyment  of  the  said  parcel  of  land,  at  all  times  of  the 
year : yet  the  defendants,  on  the  1st  of  May,  1852,  and  on 
divers  days  and  times  up  to  the  commencement  of  the  suit, 
wrongfully  stopped  up  and  obstructed  the  said  way. 

Pleas—  1st.  Not  guilty,  by  statute,  to  the  whole  declaration. 
2d.  To  the  whole  declaration,  that  the  defendants  constructed 
their  works,  and  committed  the  grievances  under  their  charter, 
and  that  the  causes  of  action  complained  of  did  not  accrue  to 
the  plaintiff  within  six  months  next  before  the  commencement 
of  the  suit.  3rd.  As  to  so  much  of  the  said  causes  of  action 
as  accrued  more  than  six  calendar  months  before  the  com- 
mencement of  the  suit,  that  the  works  were  constructed  under 
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the  defendants’  charter,  and  as  to  such,  that  they  did  not 
accrue  within  six  calendar  months  next  before  the  commence- 
ment of  the  suit.  4th.  To  the  whole  declaration,  that  the 
defendants  constructed  the  railway  and  the  works,  and  com- 
mitted the  grievances,  in  the  execution  of  the  authority  con- 
ferred by  their  charter,  and  more  than  six  calendar  months 
before  the  commencement  of  the  suit.  5th.  To  the  second 
count,  plaintiff  not  possessed  of  a right  of  way. 

Replication — To  1st,  5th  and  6th  pleas,  taking  issue  thereon. 
Demurrer  to  the  3rd  plea — To  the  2nd  and  4th  pleas,  that 
the  grievances  of  which  the  plaintiff  complained  were  com- 
mitted within  six  months  next  before  action  brought. 

At  the  trial  before  Burns , J.,  at  the  last  assizes  held  at 
Sandwich,  the  facts  appeared  as  follow : — On  the  first  count 
it  was  proved  that  the  plaintiff ’s  land  was  drained  by  means 
of  ditches,  as  described  in  the  declaration ; and  that  previously 
to  last  summer  he  was  not  troubled  with  water  to  injure  his 
crops.  The  railway  was  completed  about  two  years  and  a-half 
before  the  action  brought,  and  it  was  constructed  in  rear  of 
the  plaintiff’s  land,  not  touching  it  in  any  way.  On  the  land 
adjoining  the  plaintiff  the  defendants  constructed  a cattle- 
pass,  and  they  had  made  ditches  on  each  side  of  the  railway. 
The  effect  of  these  ditches  was  to  bring  the  water  for  a mile 
west  of  the  plaintiff  down  towards  his  land.  It  was  proved 
that  last  summer  was  exceedingly  wet ; and  on  two  occasions, 
once  in  June  and  again  in  July,  the  water  accumulated  in 
the  railway  ditches  to  so  great  an  extent  that  they  were 
overflowed,  and  the  water  ran  through  the  cattle-pass  and 
across  the  land  there  situate  to  the  plaintiff’s  land,  and  on 
each  occasion  remained  on  the  plaintiff’s  land  for  about  the 
space  often  days,  and  spoiled  and  injured  his  crops.  It  was 
proved  that  if  the  ditches  had  been  deep  enough,  and  the  cul- 
verts large  enough,  the  water  could  have  flowed  to  a creek 
not  far  off,  and  would  not  haye  caused  the  plaintiff  any  injury. 

On  the  second  count,  the  plaintiff’s  claim  to  a right  of  way 
was  as  follows: — One  Louis  Bineet,  dit  Jolibois,  being  the 
proprietor  of  part  of  Lot  No.  88  in  the  first  concession  of 
Sandwich,  by  indenture  dated  25th  of  May,  1835,  conveyed 
three  acres  thereof  to  Dennis  J.  Parent.  After  purporting 
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to  convey  the  three  acres  in  fee,  describing  it  by  metes  and 
bounds,  there  was  contained  a reservation  in  these  words  : 
“Leaving  open  for  a right  of  way  (but  not  reserving  the  fee 
simple  of  the  same)  the  present  line  of  fifteen  feet  from  the 
said  highway  to  the  water,  until  the  several  leases  heretofore 
granted  of  part  of  the  said  premises  expire,  after  which  the  said 
Louis  Bincet  and  wife,  and  their  heirs  and  assigns,  are  still  to 
have  a right  of  way  over  some  part  of  said  premises  for  ever.” 
It  was  proved  that  at  that  time,  and  for  some  years  previous, 
there  had  been  a lane  of  fifteen  feet  wide  used  by  the  tenants 
to  get  from  their  different  premises  to  the  river,  across  the 
said  three  acres.  When  the  leases  fell  in,  that  piece  of  land 
was  thrown  open,  and  the  people  used  a way  across  it  varying 
according  to  circumstances.  The  three  acres  became  the 
property  of  a Mr.  Kennedy,  and  he  made  an  arrangement 
with  the  parties  having  a right  of  access  to  the  river  as  to  the 
particular  place  on  the  three  acres  which  should  be  used.  On 
the  27th  of  June,  1851,  by  indenture,  the  said  Louis  Bincet 
conveyed  a small  portion  of  Lot  No.  88  to  the  plaintiff ; and 
in  this  deed,  after  describing  the  parcel  conveyed,  these  words 
were  contained  : “ With  a right  of  road  to  the  said  party  of 
the  third  part,  his  heirs  and  assigns  forever,  from  the  land 
hereinbefore  sold  and  granted  to  the  River  Detroit  in  front  of 
said  Lot  No.  88;  such  as  the  party  of  the  first  part  has  now  a 
right  to.”  It  was  proved  that  the  plaintiff  used  the  way, 
which  it  had  been  arranged  by  Kennedy  should  be  appro- 
priated to  parties  having  a right ; and  under  the  reservation 
in  the  first  indenture,  and  the  conveyance  in  the  latter,  the 
plaintiff  claimed  a right  of  access  from  his  land  to  the  River 
Detroit.  Mr.  Kennedy  conveyed  the  whole,  or  some  portion 
at  all  events,  of  the  three  acres  fronting  upon  the  river  to  the 
defendants,  for  the  uses  and  purposes  of  the  railway.  They 
cut  down  the  bank  of  the  river  some  eight  feet,  and  had  laid 
several  tracks  of  rails,  and  used  the  place  as  the  depot  at 
Windsor ; and  the  plaintiff  could  not  get  to  the  river  except 
by  means  of  the  public  road  to  the  ferry,  a distance  of  the 
breadth  of  some  twenty  acres.  Kennedy,  in  conveying  to 
the  defendants,  it  was  said,  made  no  reservation ; but  the 
defendants  did  not  produce  the  conveyances  either  from 
Parent  to  Kennedy,  or  from  Kennedy  to  themselves. 
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The  defendants  made  the  following  objections  to  the  plain- 
tiff’s recovery — 1st.  That  both  causes  of  action  were  matters 
coming  within  the  provisions  for  arbitration,  as  arising  out  of 
the  construction  of  the  railway,  and  were  not  the  proper  sub- 
jects of  an  action.  2nd.  That  the  plaintiff,  as  to  both  causes 
of  action,  was  barred  by  the  limitation  clauses  in  the  Railway 
Acts.  3rd.  On  the  firstcount  that  the  evidence  did  not  sustain 
the  allegations  in  it.  4th.  On  the  second  count,  the  right  of 
way  was  appurtenant  to  some  other  lot  than  the  plaintiff’s, 
and  he  had  no  right  of  way;  that  the  reservation  in  the  deed 
of  May,  1835,  was  inconsistent  with  the  grant  of  the  land, 
and  therefore  void,  or  at  all  events  Louis  Bincet  could  not 
transfer  under  that  reservation  an  easement  to  the  plaintiff. 

The  learned  judge  reserved  leave  to  the  defendants  to 
move  to  enter  a nonsuit  as  to  the  whole  cause  of  action,  if 
the  court  should  be  of  opinion  the  action  could  not  be  sus- 
tained ; or  to  enter  a verdict  for  defendants  on  either  count, 
if  the  court  should  decide,  as  to  either,  that  the  action  could 
not  be  sustained. 

The  jury  assessed  damages  upon  the  1st  count  at  £20,  and 
upon  the  second  count  at  £5. 

Beoher , during  last  Michaelmas  Term,  obtained  a rule 
nisi  to  enter  a nonsuit,  or  verdict  for  defendants,  pursuant 
to  the  leave  reserved,  or  to  arrest  the  judgment.  O'Connor, 
during  last  term,  shewed  cause. 

Robinson,  0.  J. — As  I understand  the  statement,  the 
railway  separates  the  highway  and  the  River  Detroit  along 
the  whole  extent  of  the  three  acres,  so  that  if  the  plaintiff  is 
entitled  to  a right  of  way  to  and  from  the  river,  across  any 
part  of  the  three  acres,  he  loses  the  use  of  his  privilege  in 
consequence  of  the  construction  of  the  railway.  Then,,  if 
this  be  the  case,  the  first  question  is  whether,  admitting  for 
the  present  that  he  had  such  a right,  he  is  or  is  not  too  late 
in  bringing  his  action  for  the  obstruction. 

I consider  that  he  is  too  late,  for  his  cause  of  action  was 
complete  here  as  soon  as  the  railway  was  laid  down,  which 
obstructed  his  right  of  way  ; and  if  the  obstructing  his  right 
of  way  was  complete,  he  could  have  sued  for  the  wrong  from 
the  time  that  the  way  was  obstructed. 
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Clause  11  of  the  statute  4 Wm.  IV.  ch.  29,  prohibits  the 
company  from  encroaching  upon  any  “private  easement ,”  or 
privilege  of  any  individual  then  (viz.  in  March,  1834)  holding 
and  enjoying  the  same,  or  entitled  thereto,  without  the 
permission  first  had  and  obtained,  either  by  consent  of  the 
owner  himself,  or  by  virtue  of  reference  authorized  by 
the  act. 

That  provision,  however,  could  not  in  terms  apply  to  this 
privilege  or  easement,  which  the  plaintiff  did  not  acquire  till 
1851;  and  besides  that,  it  is  to  be  considered  that  this  statute 
of  4Wm.  IV.  only  relates  to  a railway  to  be  made  between 
London  and  Burlington  Bay  on  the  one  side,  and  between 
London  and  the  navigable  waters  of  the  river  Thames  on  the 
other  side,  and  also  to  Lake  Huron. 

The  subsequent  Act,  7 Win.  IV.  ch.  61,  s.  15,  provides  that 
an  engineer  be  appointed  to  survey  and  locate  the  line  of  the 
Great  Western  Railroad  from  London  to  any  part  of  the 
Western  District  at  or  between  Port  Amherstburg  and  Port 
Sarnia.  But  this  statute  makes  no  provision  for  the  con- 
struction of  that  part  of  the  line,  and  does  not,  either  expressly 
or  by  reference  to  the  former  Act,  confer  any  powers  upon 
the  company  to  take  or  interfere  with  private  property. 

The  8 Vic.  ch.  86,  sec.  3,  however,  supplies  this  authority, 
by  enacting  that  the  company,  whose  name  is  by  that 
Act  designated  as  “ The  Great  Western  Railroad  Company,” 
shall  have  full  power  to  make  or  continue  their  railway 
from  the  town  of  London  to  Point  Edward  at  the  foot  of 
Lake  Huron,  and  to  the  Detroit  River , and  to  contract,  com- 
pound, compromise  and  agree  with  the  owners  or  occupiers 
of  any  land  upon  which  they  may  determine  to  construct  such 
railroad,  either  for  the  purchase  of  so  much  of  the  said  land 
and  privileges  as  they  shall  require,  or  for  any  damage  done 
either  to  or  by  the  said  company,,  in  the  same  manner  as  is 
provided  by  the  Act  thereby  revived  (viz.  4 Wm.  IV.  ch.  29) 
in  cases  of  the  same  kind. 

The  late  Act  16  Vic.  ch.  99,  sec.  4,  gives  power  to  the  com- 
pany, thenceforward  to  be  called  “The  Great  Western  Railway 
Company,”  in  their  construction  of  their  said  railway,  to  take, 
hold,  use  and  occupy  all  such  land , with  the  privileges  which 


C AKRON  V.  THE  GREAT  WESTERN  RAILWAY  CO.  19£ 

appertain  thereto , and  which  may  he  found  necessary  for  the 
same,  m,  along , upon  and  across  any  navigable  stream,  lake, 
river,  or  waters  whatsoever;  and  for  the  uses  of  such  railway 
to  use,  occupy  and  take  possession  of,  the  shores  or  banks 
thereof,  and  any  easement  thereto , being  of  a public  or 
private  nature  or  character.  Provided  that  the  owner  or 
owners,  occupier  or  occupiers  of  any  lands,  grounds  or  private 
privileges  so  taken,  shall  be  compensated  therefor  as  is  pro- 
vided by  that  Act  and  the  several  Acts  incorporating  said 
company,  and  the  amendments  thereto. 

Then  follows  another  clause  (sec.  5),  which  provides  for  a 
recompense  by  arbitration  to  the  owner  of  any  land  or 
ground,  or  privileges  appertaining  thereto — that  is,  apper- 
taining to  such  land  or  ground — which  may  have  been  taken, 
or  may  hereafter  be  taken  by  the  company,  as  to  the  value 
of  the  land  or  ground  so  taken  and  the  privileges  appertain- 
ing and  damages  done  thereto. 

It  does  not  seem  to  me  that  these  clauses  touch  the  case 
of  an  easement  not  belonging  to  the  land  taken,  but  an 
easement  in  that  land  which  appertains  to  other  land,  or 
which  may  be  claimed  by  the  owner  of  such  other  land  in 
respect  thereof.  And  the  question  is  first  to  be  considered, 
in  what  position  the  owner  of  such  an  easement  is  placed  by 
the  several  acts. 

It  seems  clear  that  the  company  have  authority  to  take 
any  land  in  which  such  an  easement  may  exist,  and  may, 
notwithstanding  the  easement,  carry  their  railway  through 
it.  But  as  to  any  such  easement  that  existed  in  1834,  when 
the  first  statute  (4  Wm.  IV.  ch.  29)  was  passed,  tlie  company 
are  prohibited  by  the  11th  section  of  that  Act  from  interfer- 
ing with  the  easement  without  the  permission  of  the  owner, 
or  by  virtue  of  reference  authorized  by  that  Act. 

I see  nothing  in  the  subsequent  Acts  which  we  can  say 
extends  the  same  prohibition  to  the  case  of  any  easement  not 
owned  by  any  person  when  that  Act  was  passed.  And  it  is 
not  very  material  to  determine  whether  the  prohibition  has 
been  so  extended  or  not,  because,  if  it  has,  then  it  would 
follow  that  the  remedy  by  arbitration  extends  to  the  case  of 
this  plaintiff,  in  which  case  no  action  could  be  maintained, 
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for  this  is  not  an  action  founded,  like  the  others  we  have 
been  considering,  upon  consequential  damages,  arising  from 
the  abuse  or  negligent  use  of  the  power  conferred  by  the 
Acts.  The  making  the  railway  would  necessarily  cut  off  the 
plaintiff’s  access  to  the  river  across  the  three  acres  in  ques- 
tion, and  the  company  being  authorized  by  the  Acts  to  place 
their  track  there,  and  not  being  chargeable  with  anything 
wrong  in  their  manner  of  doing  it,  it  would  follow  that  the 
owner  of  the  easement  thus  unavoidably  and  lawfully  ob- 
structed could  have  had  no  right  to  recompense  at  all  from 
the  company,  unless  the  legislature  had  given  him  such 
right ; and  as  they  have  directed  that  when  the  parties  do 
not  agree  the  recompense  is  to  be  sought  by  arbitration,  that 
is  the,  course  which  can  alone  be  pursued.  So  that  it  comes 
to  this,  in  my  opinion — that  the  defendants  had  undoubtedly 
the  right  to  place  their  railway  where  they  have  placed  it, 
so  far  as  the  plaintiff’s  right  of  way  is  concerned;  that  if 
any  recompense  is  by  the  Acts  given  to  the  proprietor  of 
such  an  easement  so  interfered  with,  it  is  not  by  an  action 
as  for  an  illegal  act,  but  by  arbitration,  as  a remuneration 
for  damages  arising  from  an  Act  which  the  legislature  has 
made  legal.  The  plaintiff  alleges  in  his  declaration  that  the 
defendants  wrongfully  and  injuriously  obstructed  a private 
way  ; but  we  are  bound  to  hold  that  they  did  it  rightfully, 
under  the  authority  of  an  Act  of  Parliament,  for  that  fact 
is  not  and  cannot  be  disputed. 

On  this  clear  ground  no  action  can  be  maintained  as  fora 
tort ; and  if  it  could,  it  was  necessary,  I think,  to  bring  it 
within  six  months,  though  thatpoint  neednot  bedetermined-in 
this  action,  and  there  are  authorities  which  bear  the  other  way. 

I do  not  consider  that  the  9th  clause  of  the  4 fm.  IV.  ch. 
29  applies  to  private  rights  of  way,  but  only  to  public  roads 
or  highways;  but  if  it  were  otherwise,  then  the  plaintiff’s 
true  ground  of  complaint  would  be  that  the  private  way  had 
not  been  restored  within  a reasonable  time,  in  the  manner 
directed  by  that  clause.  Instead  of  that,  he  treats  the  con- 
struction of  the  railway  as  a wrongful  act. 

My  opinion  is,  that  the  defendants  should  have  a verdict 
on  the  second  count,  and  that  the  plaintiff  should  retain  his 
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verdict  on  the  first  count,  as  I think  the  cause  of  action 
stated  in  that  count  was  sustained,  and  is  not  barred  by  the 
lapse  of  six  months,  the  consequential  damage  being  recent. 

I have  not  thought  it  necessary  to  express  the  grounds  of 
my  judgment  in  favor  of  the  plaintiff  on  the  first  count, 
because  they  are  the  same  on  which  I gave  my  judgment  in 
favor  of  the  plaintiff  in  the  action  against  these  defendants 
brought  by  L’Esperance. 

McLean,  J. — The  declaration  in  tnis  case  has  two  caunts : 
the  first  complaining  that  the  defendants  have,  by  the  con- 
struction of  their  railway,  diverted  the  flow  of  water  from  those 
channelswhichwerepreviouslyinuseandsufficient  for  drain- 
ing his  lands,  and  turned  the  same  into  other  and  insufficient 
channels,  so  that  his  land  has  been  overflowed,  and  various 
crops  growing  thereon  injured  or  destroyed.  The  second 
count  is  for  obstruct  in.,,  by  the  construction  of  the  railway, 
a certain  right  of  way  appurtenant  to  certain  premises  of 
the  plaintiff,  and  leading  from  these  premises,  and  from  the 
public  highway,  to  the  river  Detroit. 

As  to  the  first  count,  it  appears  to  me  to  state  a good  cause 
of  action  against  the  defendants.  The  railway  does  not  pass 
through  the  plaintiff’s  grounds,  nor  does  it  intersect  any 
ditches  made  by  him  for  his  own  accommodation.  He  could 
not  therefore  claim  from  the  defendants  any  measure  of  com- 
pensation by  reason  of  the  construction  of  the  railway.  He 
had  no  right  to  anticipate  that  injury  would  be  caused  to 
him  in  any  way  by  it,  and  c rrtainly  no  right  of  action  could 
accrue  to  him  until  such  injury  occurred.  When  his  ground 
. was  overflowed  in  an  unusual  manner,  he  must  have  had  a 
right  to  inquire  into  the  cause,  and  to  seek  redress  for  the 
injury  occasioned  to  him,  whether  by  a railway  company  or  by 
individuals.  It  is  no  answer  to  such  an  action  to  say  that 
it  has  not  been  brought  w thin  six  months  after  the  making 
of  the  railway.  The  damage  had  not  arisen  within  that  period, 
and  of  course,  no  action  could  be  brought.  But  it  has  been 
brought  within  six  months  from  the  time  the  injury  was 
occasioned  : and  the  jury  having  found  upon  the  evidence  in 
lavor  of  the  plaintiff  for  what  must  appear  moderate  damages, 
26  xiv.  u.  c.  Q.  B. 
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and  the  verdict  being  in  fact  in  accordance  with  the  evidence,  I 
do  not  see  any  sufficient  reason  for  disturbing  it  on  that  count. 

The  second  count  is  for  a different  injury,  and  one  arising 
immediately  from  the  construction  of  the  railway  ; and  the 
statute  is  pleaded  in  bar,  the  action  not  being  brought  within 
six  months. 

The  railway  has  been  completed  upwards  of  two  years,  as 
appears  by  the  evidence,  and  the  plaintiffs  right  of  way  was 
as  much  interrupted  within  the  first  six  months  as  it  was 
when  he  brought  his  action.  Having  suffered  that  period  to 
pass,  he  was  too  late  in  bringing  his  action  after  its  expiration, 
and  the  verdict  should  therefore  be  entered  for  the  defendants 
on  that  count ; but  there  is  in  addition  the  strong  ground 
stated  by  the  learned  Chief  Justice,  that  the  plaintiff  com- 
plains of  the  obstruction  of  his  easement  as  a tort,  whereas 
the  making  of  the  railway  was  a lawful  act,  sanctioned  by 
the  statute  under  which  the  railway  was  constructed. 

Burns,  J. — With  regard  to  the  first  count,  I am  of  opinion 
that  the  cause  of  action  set  forth  therein  was  not  a matter  com- 
ing within  the  arbitration  clauses  of  the  different  acts.  The 
plaintiff  sold  no  land  to  the  defendants  in  respect  of  which  he 
claimed  any  privilege.  The  defendants,  in  the  construction 
of  the  railway,  neither  claimed  and  nor  privilege  from  the 
plaintiff.  They  constructed  their  railway  in  the  way  they 
deemed  most  suitable  upon  the  lands  of  others,  and  there 
was  nothing  which  the  plaintiff  could  claim  from  the  defend- 
ants to  be  compensated  for  at  the  time  of  its  construction. 
The  damages  arose  to  this  plaintiff  at  the  time  he  sustained 
the  injury — namely,  in  June  and  July,  1855.  It  was  not  a 
damagearising  from  the  immediate  construction  of  the  railway 
by  reason  of  any  land  or  privilege  taken,  or  required  by  the 
defendants  from  the  plaintiff,  and  therefore  does  not  come 
within  the  arbitration  clauses.  The  plaintiff  could  not  have 
sustained  any  claim  against  the  defendants  on  the  idea  that 
he  might  probably  at  some  time  sustain  an  injury  by  the 
overflowing  of  their  ditches.  He  must  necessarily  wait  until 
he  did  sustain  damage,  and  he  has  brought  his  action  within 
six  months  from  that  time.  The  declaration  discloses  that 
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defendants,  in  the  construction  of  their  railway,  have  caused 
water  to  flow  to  the  plaintiff’s  land,  which  would  never,  hut  for 
what  they  have  done,  come  have  in  that  way  from  a distance; 
and  have  done  this  without  sufficiently  providing  for  its  escape, 
and  so  the  water  caused  the  plaintiff  an  injury.  That  is  a 
wrong  which  the  legislature  has  not  sanctioned,  and  never 
intended  to  sanction.  I think  the  recovery  upon  the  first 
count  should  stand. 

With  regard  to  the  right  of  way  mentioned  in  the  second 
count,  it  appears  to  me  at  present  that  the  reservation  in  the 
indenture  of  the  25th  of  May,  1835,  conferred  an  incorporeal 
hereditament  upon  the  grantor,  and  from  the  manner  in  which 
it  is  expressed  it  was  appendant  to  what  remained  to  him  of 
the  land ; and  that  he  could  in  1851  well  grant  it  as  he  did  to 
the  plaintiff.  There  are  two  points,  however,  against  the 
plaintiff,  which  are  fatal  to  his  right  to  recover  upon  this 
count.  First,  Suppose  that  instead  of  this  road  being  one 
coming  within  the  meaning  of  the  term  road  in  the  9th  section 
of  4 Wm.  IY.  ch.  29,  it  is  to  be  treated  as  an  easement  or 
privilege,  then  it  must  come  within  the  provisions  of  the  11th 
section.  That  section  speaks  of  interference  with  easements 
or  privileges  of  any  individual  now  holding  or  enjoying  the 
same ; that  is,  at  the  time  of  passing  the  act,  6th  March, 
1834.  The  person  from  whom  the  plaintiff  acquired  his 
easement  reserved  the  right  of  way  on  the  25th  of  May,  1835, 
being  the  owner  of  the  land  previously.  The  first  act  of  par- 
liament did  not  however  authorize  the  company  to  construct 
the  railway  to  the  Detroit  river,  but  that  was  done  by  8 Vic. 
ch.  86 ; so  that  before  the  company  had  power  to  obstruct  an 
easement  or  privilege,  the  privilege  subsequently  acquired  by 
the  plaintiff  had  been  established.  Whether  the  company  had 
begun  to  obstruct  the  easement  before  the  time  that  the  plain- 
tiff purchased  his  lot  with  the  privilege  of  using  the  road  did 
not  appear,  but  the  railway  was  finished  and  in  operation  long 
before  the  period  of  six  months  before  the  bringing  of  the 
action.  The  26th  section  of  4 Wm.  IY.  ch.  29,  and  the  10th 
section  of  16  Yic.  ch.  99  apply,  provided  this  is  not  a case  of 
continuing  injury.  It  does  not  appear  to  me  that  it  can  be 
treated  or  looked  upon  in  that  light.  The  road  itself  was  taken 
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for  the  purposes  of  the  railway,  and  therefore  the  plaintiff’s 
right  was  interfered  with  as  soon  as  that  was  done,  just  as 
much  as  at  any  subsequent  period ; and  though  he  may  not 
have  had  occasion  to  use  the  road  until  recently,  yet  the 
destruction  of  his  easement  or  privilege  was  complete  the 
moment  the  company  appropriated  theroadtotheirpurposes. 
I cannot  distinguish  it  from  the  case  of  taking  a part  of  the 
plaintiff’s  land,  if  it  had  been  necessary  for  the  construction 
of  the  road,  in  which  case  he  woul  have  to  take  his  remedy 
under  the  arbitration  clauses.  It  appears  to  me  his  proper 
remedy  was  for  compensation  in  the  mode  pointed  out  in  the 
statutes  for  the  interference  with  his  easement. 

Secondly : Suppose  that  the  roan  which  the  plaintiff  claims 
the  right  to  use  can  be  treated  as  a road  ithin  the  meaning 
of  the  9th  section  of  4 Wm.  IV.  ch.  29,  then  it  is  quite  clear 
the  plaintiff  cannot  maintain  the  present  action ; for  express 
authority  is  given  to  the  company  to  intersect  or  cross  roads. 
A duty  is  in  such  case  cast  upon  the  company  to  restore  it  to 
its  former  state,  or  in  a sufficient  manner  not  to  impair  its 
usefulness.  The  action  should  therefore  have  been  founded 
upon  this  neglect  of  duty.  Watkins  v.  The  Grea  Northern 
Railway  Company  (16  Q.  B.  961)  shews  this  to  he  so.  If  the 
facts  should  shew  that  it  is  impossible  to  restore  it,  then,  it 
being  a private  road,  it  would  come  back  to  the  first  propo- 
sition, that  it  must  be  a matter  for  compensation,  and  not  a 
case  here  a new  action  could  be  brought  every  time  the 
plaintiff  wanted  to  use  the  road,  and  iound  the  railway 
track  across  it  obstructing  him. 

Taking  the  case  either  way,  it  is  quite  clear  no  action  can 
be  maintained,  as  the  second  count  is  framed,  upon  the 
facts  applicable  to  it.  The  verdict  should  therefore  be 
entered  for  the  plaintiff  on  the  fifth  and  sixth  pleas,  and  for 
the  defendants  on  the  first,  second  and  fourth  pleas. 

Rule  absolute. 
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Hunter  and  Wife,  Administratrix  of  Bradley, 
y.  Wallace  et  al. 

Savings  Bank — Unauthorized  payment. 

Defendants  associated  themselves  together  to  conduct  a savings  bank,  but 
before  they  were  organized  under  4&5Vic.ch.  32  their  treasm'er received 
a deposit  from  B.  of  £75,  which  he  swore  was  made  by  B.  with  the  express 
■understanding  that  any  person  producing  his  pass-book  should  be  entitled 
to  receive  it.  B.  died,  and  this  sum  was  afterwards  paid  out  to  a connec- 
tion of  his,  who  presented  the  pass-book.  The  payment,  it  appeared,  was 
made  in  pursuance  of  certain  rules  adopted  by  defendants,  but  which 
were  not.  filed  according  to  the  statute  for  some  months  after. 

Held,  that  such  payment  was  unauthorzed,  and  that  the  defendants  were 
liable  toB’s.  administrator  for  the  money. 

Assumpsit,  for  money  had  and  received,  &c. 

Pleas  : 1st.  Non  assumpsit.  (2nd.  plea  demurred  to). 
3rd.  That  defendants  paid  to  a person  unknown,  who  acted 
as  xecutor  de  son  tort,  and  applied  the  money  in  due  course 
of  administration.  4th.  (Demurred to).  5th.  That  the  money 
was  deposited  with  defendants  as  trustees  for  the  plaintiff : 
that  before  administration  was  granted  a person  unknown 
constituted  himself  executor  de  son  tort , and  presented  to 
defendants  the  book  given  by  the  defendants  to  Henry 
Bradley  in  his  lifetime,  containing  the  entries  of  the  deposits 
made  oy  the  said  Henry  Bradley  in  his  lifetime  with  the  de- 
fendants; and  that  defendants,  believing  him  to  be  the  ri  hi 
representative  of  Henry  Bradley,  and  entitled  to  receive  the 
said  monies,  paid  the  same  to  him,  and  that  he  afterwards 
applied  the  same  in  a due  course  of  administration.  6th. 
That  the  monies  were  in  the  hands  of  defendants  in  trust  for 
the  plaintiff,  at  the  time  of  the  decease  of  Henry  Bradley, 
having  been  deposited  with  them  by  Henry  Bradley  in  his 
lifetime  : that  before  administration  was  granted  to  Sarah 
Hunter,  she,  with  the  consent  of  her  husband,  nominated  and 
appointed  a person  unknown  to  be  her  agent  to  receive  the 
monies  from  the  defendants,  and  that  the  monies  were  paid 
over  by  the  defendants  to  that  person  on  the  4th  day  of  March, 
1854.  7th.  Denying  the  granting  of  letters  of  administration. 

The  judgment  on  the  demurrs  was  in  favor  of  the  plain- 
tiffs (a). 

The  issues  were  tried  at  Coboiirg,  before  McLean,  </.,  when 
it  appeared  by  the  testimony  of  Mr.  David  Burn,  the  actuary 
la)  See  Hunter  v'  Wallace,  1 3 U . C R 385 
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appointed  by  the  defendants,  as  trustees  of  the  savings’ bank 
established  or  about  to  be  established  by  them,  that  the  late 
Henry  Bradley  deposited  with  him,  as  such  actuary  or  agent, 
the  sum  of  £70  on  the  11th  of  September,  1852,  and  on 
the  24th  of  March,  1858,  the  further  sum  of  £5  : that  the 
whole  amount  was  drawn  out  on  the  3rd  of  March,  1854  : 
that  the  money  was  paid  out  to  one  May,  a son-in-law  of 
the  plaintiff,  as  the  witness  understood,  who  had  the  pass- 
book which  had  been  given  to  Bradley,  and  who  represented 
himself  as  a connection  of  Bradley’s,  being  married  to  his 
niece,  and  taking  an  interest  in  the  affairs  of  the  estate. 

The  witness  further  stated  that  when  May  first  spoke  to 
him  about  the  money,  he  asked  him  if  he  had  Bradley’s  pass- 
book, to  which  he  replied  that  he  had,  but  that  he  had  left  it 
at  home.  He  was  then  informed  that  on  production  of  the 
pass-book,  and  giving  the  usual  notice  of  fourteen  days,  he 
might  receive  the  amount  deposited. 

Thepass-bookwassubsequentlyproduced,andMayreceived 
themoney  no  questions  being  asked  where  the  pass-book  was 
got,  or  how  it  came  into  May’s  possession,  and  nothing  what- 
ever being  said  about  letters  of  administration. 

The  deput}^  clerk  of  the  peace  produced  the  rules  and  re- 
gulations of  the  Northum  oerland  and  Durnam  Savings’  Bank, 
filed  in  the  office  of  the  clerk  of  the  Peace  on  the  4th  of  April, 
1855,  and  he  stated  that  other  by-laws,  or  rules  and  regula- 
tions of  the  same  institution,  had  been  passed,  and  deposited 
in  ’the  office  of  the  Clerk  of  the  Peace,  but  not  having  been 
approved  by  the  Court  of  Quarter  Sessions,  as  required  by 
law,  they  had  not  been  filed. 

No  defence  was  made,  and  the  jury  rendered  a verdict  for 
the  plaintiffs  for  £84  18s.  3 d.,  allowing  interest  at  four  per 
cent,  on  the  amount  deposited. 

During  the  last  term  Philtpotts  obtained  a rule  calling  on 
the  plaintiffs  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  and  a new  trial  had  between  the  parties,  on  the  ground 
of  the  verdict  being  contrary  to  law  and  evidence,  and  on 
grounds  disclosed  in  the  affidavits  filed,  and  in  the  meantime 
that  all  proceedings  be  stayed. 

The  affidavit  of  defendants’  attorney,  filed  in  support  of  the 
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application  for  a new  trial,  stated  that  at  the  assizes  for  Nor- 
thumberland and  Durham,  held  at  Cobourginthe  fall  of  1854, 
it  was  agreed  that  the  record  in  this  case  should  be  withdrawn , 
and  a special  case  drawn  up  for  the  decision  of  the  court  : that 
the  case  was  drawn  up  by  the  council  for  the  defendants,  and 
served  on  the  plaintiffs’  attorney:  that  notice  of  trial  was  again 
received  on  the  7th  day  of  April  last,  and  that  before  the  trial 
notice  was  given  to  the  plaintiffs’  attorney  that  an  application 
would  be  made  to  the  court  to  set  aside  all  further  proceedings 
which  the  plaintiffs  might  take  in  the  cause,  with  costs. 

An  affidavit  of  David  Burn,  the  actuary  of  defendants  at 
the  time  the  money  was  received,  as  well  as  when  it  was  paid 
out,  was  also  filed,  stating  that  the  defendants  were  associated 
to  forma  savings’ hank  from  purely  benevolent  motives,  and 
without  any  advantage  whatever  to  themselves,  and  that  the 
money  was  depositedby  Bradley  with  the  express  understand- 
ing and  agreement  that  any  person  producing  his  pass-book, 
and  giving  fourteen  days’  notice,  would  be  entitled  to  with- 
draw the  amount ; and  further,  that  the  money  hadbeenpaid 
out  pursuant  to  the  rules  and  regulations  adopted  by  defend- 
ants, but  not  filed  in  the  office  of  the  Clerk  of  Peace  ; and 
that  there  was  reason  to  believe  that  the  money  had  been  ob- 
tainedbytheplaintiffs’son-in-law,  May,bycollusionwiththem. 

In  answer  to  these  affidavits,  the  plaintiffs  filed  their  own 
affidavits  denying  ax  y collusion  whatever  with  May,  stating 
that  the  pass-book  of  Bradley,  and  the  rnomy  paid  on  its 
production,  had  been  fraudulently  obtained  by  May,  and  that 
he  absconded  soon  after  receiving  the  money,  and  that  his 
present  place  of  residence  was  unknown. 

The  affidavit  of  plaintiffs’  attorney  was  also  filed,  shewing 
that,  though  it  was  agreed  that  a special  case  should  be  made 
up  for  the  opinion  of  the  court,  he  did  not  agree  to  the 
case  as  drawn  up  by  the  defendants’  counsel,  and  that  he 
informed  the  defendants’  attorney  that  he  could  not  agree  to 
it,  and  would  proceed  in  the  cause : that  no  objection  to  such 
proceeding  was  intimated  by  the  defendants’  attorney  til\ 
after  notice  of  trial  was  served  for  the  last  assizes,  and  then 
that  a notice  had  been  given  to  him  of  an  application  to  be 
made  to  set  aside  all  subsequent  proceedings  with  costs. 

Armour  shewed  cause.  Prince  supported  the  rule. 
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McLean,  JY,  delivered  the  judgment  of  the  court. 

Upon  the  evidence  at  the  trial,  and  upon  the  affidavits  filed, 
it  appears  to  us  that  the  liability  of  the  defendants  is  clearly 
established.  They  associated  themselves  together  to  conduct 
a savings’  bank,  and  before  they  were  organized  so  as  to  have 
the  benefit  of  the  statute 4 & 5 Yic.  ch.  32,  sec.  11,  they,  by 
their  agent,  received  from  Henry  Bradley  a deposit  of  £75. 
That  amount  was  paid  out  by  their  agent  to  a stranger,  who 
did  not  produce  or  profess  to  have  any  authority  for  receiving 
it,  except  the  pass-book  given  to  Bradley  when  the  amount 
was  deposited.  Whatever  the  understanding  or  agreement 
was  between  Bradley  and  the  defendants’  actuary,  Burn, 
when  the  money  was  deposited,  it  was  terminated  by  the 
death  of  Bradley,  and  the  defendants  were  bound,  when  they 
were  aware  of  his  death,  to  retain  the  money  till  some  one 
legally  authorized  should  demand  it. 

It  is  not  pretended  that  any  evidence  can  be  given  that  the 
money  was  applied  in  the  due  course  of  administration,  as 
alleged  in  the  pleas,  by  the  person  who  received  it ; on  the 
contrary,  it  is  shewn  that  he  absconded  immediately  after  he 
had  obtained  possession  of  it,  and  there  is  no  reason  to  believe 
that  there  was  any  fraud  or  collusion  between  him  and  the 
plaintiffs  respecting  it. 

The  defendants  in  April  1855,  thirteen  months  after  the 
unauthorized  withdrawl  of  the  money,  filed  their  rules  and 
regulations  under  the  statute  in  the  office  of  the  Clerk  of  the 
Peace;  but  that  cannot  relieve  them  from  a liability  which 
they  assumed  when  the  money  was  received  from  Bad  ley 
and  which  was  still  continuing  when  it  was  paid  out. 

The  whole  difficulty  seems  to  have  arisen  from  the  want  of 
proper  caution  on  the  part  of  Mr.  Burn,  but  as  he  was  acting 
in  the  matter  as  the  agent  and  servant  of  the  defendants, 
receiving  a salary  from  them  for  his  services, 'they  are  respon- 
sible for  his  dealings  with  the  monies  placed  in  his  nands,  and 
if  any  are  misapplied  or  improperly  paid  out  by  him,  the  v must 
make  good  the  amount  and  look  to  him  for  indemnification. 

We  do  not,  under  these  cirumstances,  see  any  sufficient 
ground  to  disturb  the  verdict. 


Buie  discharged. 
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McKindsey  y.  Johnston. 

Venue  in  ejectment— Agreement  for  sale— Construction  of— Ejectment  by  vendee. 

The  venue  in  ejectment  is  still  local,  the  14  & 15  Vie.  ch.  114  having  made 
no  change  in  that  respect. 

It  was  agreed  between  plaintiff  and  defendant  that  defendant  should  sell  to 
the  plaintiff  the  land  in  question,  and  should  deduce  a good  title,  and 
convey  to  plaintiff  in  one  year  from  date ; that  defendant  should  in  the 
meantime  have  possession,  on  condition  of  not  cutting  timber  ; and  that 
on  or  before  the  19th  of  October,  1855,  he  should  execute  a conveyance 
on  receiving  £200 ; — in  consideration  whereof  the  plaintiff  agreed  to  pay 
the  £200,  &c.  In  the  winter  of  1855  the  defendant  cut  and  sold  saw-logs, 
contrary  to  the  agreement ; and  in  February  the  plaintiff  brought  eject- 
ment on  this  ground,  without  having  either  paid  or  tendered  the  £200. 
Held,  that  he  was  not  entitled  to  recover. 

Ejectment  for  the  north-west  part  of  Lot  No.  14  in  the 
1st  concession  of  Walpole. 

At  the  trial,  at  Hamilton,  before  Robinson , C.  J.,  it  was  * 
objected  that  the  venue  in  the  action  being  local,  must  be 
tried  in  the  county  in  which  the  land  is,  unless  when  the 
court,  upon  application  made  before  the  trial,  shall  under 
special  circumstances  otherwise  order. 

The  learned  Chief  Justice  was  of  that  opinion ; but  as  it 
was  contended  that  the  new  ejectment  act  had  made  an 
alteration  in  that  respect,  he  allowed  the  case  to  proceed. 
Upon  the  merits  he  thought  the  plaintiff  not  entitled  to 
recover,  and  at  last  ordered  a nonsuit  to  be  entered  on  both 
grounds,  giving  the  plaintiff  liberty  to  move  against  it.  The 
facts  of  the  case  were  as  follow : — 

On  the  19th  of  October,  1854,  it  was  agreed  between  the 
plaintiff  and  defendant,  that  defendant  should  sell  to  the 
plaintiff  the  premises  in  question;  that  the  defendant  should 
at  his  own  expense  deduce  a clear  title  to  the  premises,  and 
convey  the  same  to  the  plaintiff’  in  fee  simple  in  one  year 
from  the  date,  and  that  defendant  should  in  the  meantime  be 
entitled  to  the  possession  and  use  of  the  premises,  on  the  con- 
dition (among  others)  that  he  should  not  cut  timber  or  commit 
other  waste  thereon,  except  what  might  be  reasonably  requi- 
site for  his  own  use,  as  tenant  of  the  premises ; and  that  de- 
fendant should  put  in  and  leave  on  the  premises  six  acres  of 
wheat,  for  which  the  plaintiff  was  to  pay  him  on  a valuation: 
and  that  defendant,  or  his  heirs,  should,  on  or  before  the  19th 
of  October,  1855,  on  receiving  from  the  plaintiff  £200,  exe- 
27  14  u.  c.  Q.  B. 
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cute  a conveyance  to  him  of  the  premises:  and  in  considera- 
tion of  the  above  the  plaintiff  agreed  that,  provided  his 
counsel  should  approve  of  the  defendant’s  title,  he,  the  plain- 
tiff, would  pay  the  £200,  and  the  further  sum  of  £175 — the 
said  £200  on  the  said  19th  of  October,  1855,  and  the  £175 
in  eighteen  months  thereafter,  without  interest.  This  action 
was  brought  on  the  8th  of  February,  1856. 

The  plaintiff  proved  that  in  the  winter  of  1855  a number 
of  saw-logs  had  been  cut  by  defendant,  and  sold  off  the 
premises ; and  on  that  account  he  claimed  a right  to  dis- 
possess him,  under  the  agreement. 

Springer  obtained  a rule  nisi  to  set  aside  the  nonsuit.  He 
cited  Doe  Barker  v.  Crosby,  7 U.  C.  R.  202;  Doe  dem. 
Lyster  v.  Goldwin,  2 Q.  B.  143 ; Doe  Parsley  v.  Day,  ib. 
247 ; Wilkinson  v.  Hall,  3 Bing.  N.  C.  508. 

Blevins  shewed  cause,  and  cited  Doe  dem.  West  v.  Davis, 
7 East  362 ; Doe  dem.  Da  Costa  v.  Wharton,  8 T.  E.  2 ; 
Doe  Blake  v.  Luxton,  6 T.  R.  289  ; Goodtitle  dem.  Jones 
v.  Jones,  7 T.  R.  43,  47. 

Robinson,  C.  J. — As  to  the  first  point,  the  case  relied 
upon,  as  decided  by  me  in  Chambers,  of  Passmore  v.  Smith 
(1  P.  R.  318)  has  nothing  to  do  with  the  question.  The 
point  there  was  in  what  office  the  writ  could  be  sued  out, 
not  where  the  case  must  be  tried. 

In  Riddell  v.  Briar  (2  Chamb.  Rep.  198)  it  is  assumed  that 
the  venue  in  ejectment  is  still  local,  as  it  used  to  be.  The 
statute  contains  no  provision  to  the  contrary,  and  it  must 
necessarily  be  local  upon  general  principles  ; for  the  sheriff 
in  one  county  could  not  be  commanded  to  deliver  possession 
of  land  in  another. 

As  to  the  plaintiff’s  right  to  recover,  independently  of  this 
objection,  it  was  admitted  that  the  £200  had  neither  been 
paid  nor  tendered.  Under  those  circumstances,  I see  no 
right  that  the  plaintiff  can  have  to  the  possession. 

It  is  true  that  by  breaking  the  covenant  as  to  not  com- 
mitting waste,  the  defendant  had  lost  his  right  to  retain 
possession  up  to  the  19th  of  October,  1855,  and  was  bound 
to  let  the  defendant  in  to  hold  until  the  time  came  for  his 
receiving  a deed ; but  that  day  was  past  before  this  action 
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was  brought,  and  as  it  is  admitted  that  the  £200  has  not 
been  paid  or  tendered,  the  plaintiff’s  right  as  a contracting 
purchaser  is  at  an  end,  and  he  can  have  no  right  to  posses- 
sion after  the  day. 

In  the  interval , while  it  was  uncertain  whether  the  sale 
would  go  into  effect  or  not,  the  defendant  was  to  be  regarded 
as  tenant  of  the  property  to  the  plaintiff ; but  after  the  interval 
was  past,  if  the  defendant  was  unable  to  make  a title,  or  the 
plaintiff  failed  to  pay  the  money,  this  temporary  arrange- 
ment was  at  an  end,  and  the  plaintiff  could  have  no  claim 
to  the  possession. 

Burns,  J. — I am  of  opinion  the  nonsuit  was  right  in  this 
case.  I have  not  particularly  considered  the  case  upon  the 
construction  of  the  instrument,  or  the  merits  of  the  action, 
but  have  looked  at  it  with  a view  of  settling  and  determining 
the  practice. 

The  plaintiff’s  counsel,  it  seems,  relied  upon  the  decision 
in  Chambers  of  the  Chief  Justice,  in  Passmore  v.  Smith  (1  P. 
B.  318)  as  shewing  that  an  action  of  ejectment  might  be 
brought  by  issuing  the  writ  of  summons  from  the  office  in 
the  county  of  Wentworth  to  the  County  of  Haldimand  for 
lands  in  the  county  of  Haldimand,  and  that*  the  plaintiff 
could  try  the  action  in  the  county  of  Wentworth.  How  it 
could  possibly  be  thought  such  a result  might  follow  from 
that  decision,  I cannot  imagine.  Neither  the  language  of 
the  Chief  Justice,  nor  the  facts  of  the  case,  warrant  such  a 
conclusion.  The  writ  in  that  case  was  sued  out  at  the  head 
office  in  Toronto  for  lands  in  the  county  of  Halton,  and 
commanding  the  defendants  to  appear  in  Toronto.  That 
was  correct;  and  the  Chief  Justice  said,  he  did  not  see  that 
the  action  of  ejectment  must,  since  14  & 15  Vic.  ch.  114, 
necessarily  be  brought,  and  all  the  proceedings  filed,  in  the 
county  where  the  premises  lie,  and  that  the  last  act  places 
ejectment  as  nearly  as  may  be  on  the  same  footing  as  other 
actions  between  parties. 

These  observations  are  quite  in  accordance  with  what  has 
been  held  in  Chambers  by  different  judges,  and  do  not  at  all 
interfere  with  the  question  as  to  how  and  in  what  manner 
actions  local  in  their  nature  must  be  commenced  and  carried 
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od.  The  ease  of  Vaughan  v.  Hubbs  (1  Chamb.  Rep.  76), 
decided  by  the  late  Chief  Justice  of  the  Court  of  Common 
Pleas,  shews  what  the  proper  construction  of  the  Testatum 
Writ  Act  (8  Vic.  ch.  36),  is  in  respect  to  commencing  and  pro- 
ceeding with  actions  local  in  their  nature.  He  says,  “ Process 
may  issue  from  the  Home  Office  to  any  district  in  local  actions; 
but  there  the  venue  is  laid  in  that  district.  The  statute  has 
not  this  effect  in  relation  to  other  districts.  Where  the  action 
is  local,  it  can  only  be  brought  in  the  Home  District,  or  in 
the  district  in  which,  such  cause  of  action  arose : though  in 
actions  not  local  process  may  be  issued  from  any  one  district 
into  another  district.”  The  same  point  was  brought  before 
myself  in  Wilkes  v.  Masecar  (1  P.  R.  46),  in  which  it  was 
argued  that  under  the  12  Vic.  ch.  63  a writ  might  issue  from 
one  outer  county  into  another  outer  county,  in  an  action  of 
trespass  quare  clausum  fr eg  it,  laying  the  venue  in  the  county 
where  the  cause  of  action  arose.  It  did  not  appear  to  me  the 
legislature  contemplated  by  12  Vic.  ch.  63  such  a change  as 
that,  unless  the  Testatum  W rit  Act  sanctioned  such  a proceed- 
ing,  and  I did  not  think  it  did;  and  I agreed  with  the  late 
Chief  Justice  of  the  Common  Pleas,  as  to  his  construction  of 
the  Testatum  Writ  Act. 

The  subject  of  venue  was  before  me  in  the  case  of  Riddell 
v.  Briar  (2  Chamb.  Rep.  198).  I see  that  I stated  there 
that  “no  difficulty  can  arise  by  reason  of  the  writ  being 
spread  upon  the  record,  because  the  award  of  the  venire 
should  correspond  with  the  county  wherein  it  was  stated  the 
lands  were  situated;  and  if  the  award  of  the  venire  were  to  the 
county  stated  in  the  margin,  that  being  different  from  the  one 
wherein  the  lands  were  situated,  the  plaintiff  would  be  non- 
suited at  any  attempted  trial.”  Ho  authority  is  quoted  by 
me  for  this  observation,  but  it  is  correct,  and  there  is  not 
wanting  authority  for  it — Doulson  v.  Matthews  (4  T.  R.  503). 
In  the  Mayor  &c.  of  London  v.  Cole  (7  T.  R.  583)  Lord 
Kenyon  says : “ An  action,  the  fruit  of  which  is  the  delivery 
of  the  land  itself,  is  necessarily  local,  because  the  possession 
of  land  situate  in  one  county  cannot  be  delivered  by  the  sheriff 
of  another.” — See  Starkie  on  Evidence,  1660,  first  edition. 
On  the  point  of  pratice  the  plaintiff  was  rightly  nonsuited. 

McLean,  J.,  concurred. 

Rule  discharged. 
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Jessup  v.  William  Simpson  and  Benjamin  F.  Simpson, 
Executors  of  James  Simpson. 

Evidence  of  domicile — Administration  in  foreign  country — Administrators 
charged,  here  as  executors  de  son  tort. 

Debt  against  defendants  as  executors  of  J.  S,,  on  a judgment  recovered 
against  him.  Pleas  ne  ungues  executors,  and  plene  administraverunt.  It 
appeared  that  the  testator,  who  had  formerly  lived  in  St.  Lawrence  county 
in  the  United  States,  and  in  this  province,  died  on  his  return  from  Cali- 
fornia, leaving  a will  hut  appointing  no  executors  ; the  defendants  had 
obtained  administration  with  the  will  annexed  from  the  Surrogate  Court 
of  St.  Lawrence  County,  being  the  proper  tribunal  there,  and  having  duly 
administered  all  the  assets  (the  greater  part  being  appropriated  to  a debt 
due  to  one  of  the  administrators),  had  obtained  their  discharge.  No  assets 
were  shewn  in  this  country,  and  no  intermeddling  by  defendants  here. 
The  evidence  was  conflicting  as  to  whether  testator’s  domicile  was  in  this 
province  or  in  St.  Lawrence  county,  but  the  jury  found  that  it  was  in  St. 
Lawrence  county  ; and  a verdict  was  rendered  for  defendants. 

Held,  that  such  verdict  was  right. 

Debt,  on  a judgment  obtained  by  the  plaintiff  in  the  Court 
of  Queen’s  Bench  of  Upper  Canada,  against  the  testator, 
James  Simpson,  on  the  26th  of  June,  1848,  for  £542  11s. 
4d.  in  an  action  of  assumpsit. 

Pleas. — 1.  JVe  unques  executors. 

2.  Plene  administraverunt : — to  which  last  plea  the  plain- 
tiff replied  that  defendants  had  assets  at  the  commencement 
of  this  suit,  sufficient  to  satisfy  the  judgment. 

At  the  trial,  at  Brockville,  before  Macaulay , C.  J.,  it 
appeared  that  the  testator,  James  Simpson,  was  by  birth  a 
citizen  of  the  United  States  of  America,  and  came  to  Upper 
Canada  some  years  before  the  year  1837.  The  commence- 
ment of  his  residence  here  and  the  nature  of  it  was  not 
particularly  shewn,  any  further  than  that  he  was  an  unmarried 
man,  and  so  continued  to  the  time  of  his  death;  and  that  he 
was  at  different  times  employed  upon  contracts  on  canals, 
and  engaged  in  the  lumber  trade  on  the  river  Ottawa. 

In  1837  or  1838,  he  removed  to  Ogdensburgh,  in  the 
County  of  Lawrence,  in  the  State  of  New  York,  where  he 
engaged  in  contracts  of  various  kinds,  purchased  real  estate, 
and  erected  a saw-mill.  He  seemed  also  to  have  carried  on 
a trade  in  teas  and  spices,  and  other  articles  of  merchandize, 
which  he  took  from  Ogdensburgh  into  Upper  Canada,  and 
disposed  of  there. 

In  1849  he  left  the  state  of  New  York  and  went  to  Cali- 
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fornia,  where  he  engaged  in  commercial  business,  and  in  1851 
he  returned  to  Ogdensburgh,  and  paid  a visit  of  a day  or  two 
to  his  mother,  who  lived  at  Smith’s  Falls  in  Upper  Canada, 
and  directly  after  returned  to  California,  with  the  intention, 
according  to  the  statement  of  witnesses,  of  continuing  there 
if  his  health  lasted,  and  if  not,  of  returning  to  Ogdensburgh. 

He  did  leave  California  again  in  1852  for  Ogdensburgh, 
in  the  state  of  Hew  York,  and  died  on  the  passage. 

It  did  not  appear  that  at  the  time  of  his  death  he  had  any 
property  in  Canada,  real  or  personal.  On  the  voyage  he 
made  a will,  but  appointed  no  executors. 

On  the  27th  of  January,  1853,  the  defendants  in  this 
action  obtained  administration  with  the  will  annexed,  from 
the  Surrogate  Judge  of  the  County  of  St.  Lawrence,  in  the 
state  of  New  York,  in  which  county  Ogdensburgh  is  situated; 
and  on  the  13th  of  January,  1854,  an  order  was  made  in  the 
Surrogate  Court,  according  to  the  law  of  the  state  of  New 
York  and  the  practice  of  that  court,  purporting  to  be  a final 
discharge  of  the  administrators,  upon  an  account  rendered 
by  them;  in  which  order  it  was  set  forth  that  the  administra- 
tors had  been  charged  with  assets  received  by  them  on  be- 
half of  the  estate  to  the  amount  of  $5,934  29cts.,  and  had  been 
credited  with  disbursements  to  the  amount  of  $698  91cts., 
leaving  a balance  in  their  hands  of  $5,235  38cts. ; that  Wil- 
liam Simpson,  one  of  the  administrators,  (a  brother  of  the 
testator,)  had  proved  to  the  satisfaction  of  the  court  that  a 
debt  was  due  to  him  by  the  estate  of  the  late  James  Simpson, 
of  $7,612  65cts.  on  account  of  which  the  administrators 
were  authorized  by  the  court  to  pay  over  to  him  the  sum  of 
$5,235  38cts.,  being  the  whole  amount  of  assets  in  their 
hands,  which  would  leave  a balance  still  due  to  the  said  Wil- 
liam Simpson  of  $2,377  27cts. 

And  it  was  declared  in  the  order,  that  upon  such  payment 
being  made,  the  administrators  should  be  discharged  from 
any  future  liability  as  administrators. 

No  evidence  of  further  assets  was  given  upon  the  trial  of 
this  cause ; but  it  was  contended  by  the  plain  tiff ’s  counsel 
that  proof  of  the  debt  being  due  to  William  Simpson,  one  of 
the  administrators,  should  be  given  upon  this  trial,  and  that 
the  administration  in  the  foreign  court  of  assets  which  had 
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come  into  the  hands  of  the  administrators  there  would  not 
discharge  the  defendants.  The  only  assets  of  which  proof 
was  given  at  the  trial  was  a quantity  of  gold  dust  which 
the  testator  was  bringing  with  him  from  California  on  the 
voyage,  when  he  died,  which  gold  dust  was  deposited,  as 
directed  by  his  will,  with  certain  bankers  in  New  York,  and 
was  of  the  value  of  $5,934  29cts.,  mentioned  in  the  order 
of  the  Surrogate  Court. 

It  was  proved  that  by  the  law  of  the  state  of  New  York, 
the  Surrogate  Court  of  any  county  has  jurisdiction  to  grant 
administration  in  cases  of  persons  dying  within  the  county  or 
leaving  assets  there,  whether  domiciled  there  or  not ; and 
that  in  this  instance  both  domicile  and  assets  within  the 
county  were  proved  on  the  application  made  to  the  Surrogate 
Court.  It  was  proved  also,  that  a foreign  judgment  wonld 
rank  by  the  law  of  New  York  (as  in  England)  as  a debt  on 
simple  contract,  and  therefore  of  the  same  degree  as  that 
to  which  the  assets  were  applied.  It  was  proved  that  in 
that  state  the  personal  representative  has  not  a right  to 
retain  for  his  own  debt,  but  comes  in  ratably  with  other 
creditors  of  the  same  degree;  and  that  William  Simpson 
came  in  upon  notice,  and  proved  his  debt  as  any  other 
creditor  would  do,  and  was  the  only  creditor  who  advanced 
a demand. 

The  learned  Chief  Justice  left  it  to  the  jury  to  say  whether 
the  testator,  at  the  time  of  his  death,  had  his  domicile  in 
Upper  Canada,  or  in  the  county  of  St.  Lawrence,  in  the  state 
of  New  York;  remarking  that  he  thought  the  evidence 
stronger  to  shew  the  domicile  to  be  in  St.  Lawrence  county 
than  in  this  country,  and  that,  if  that  was  his  domicile,  their 
verdict  should  be  for  the  defendant,  for  then  the  assets  would 
be  shewn  to  have  been  exhausted  in  the  course  of  administra- 
tion, by  persons  legally  representing  the  testator. 

The  jury  found  for  the  defendants. 

George  Sherwood  obtained  a rule  nisi  for  a new  trial,  on 
the  law  and  evidence,  for  misdirection,  and  on  affidavits ; to 
whicli  Richards  shewed  cause.  Galt  supported  the  rule. 
- The  following  authorities  were  cited. — Wins,  on  Exrs.  1641, 
1414;  Tyler  v.  Bell,  1 Keen  826,  2 M.  & Cr.  89;  Story 
Confl.  L.  Sections,  513,  514,  518;  Attorney  General  v. 
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Bouwens,  4 M.  & W.  191 ; 4 Hag.  308 ; Attorney  Genera, 
v.  Hope,  2 Cl.  & Fin.  84,  90 ; 1 Cr.  M.  & R.  562  note ; 
Haacke  v.  Gordon,  6 U.  C.  R.  424 ; Tyson  v.  Kendall,  14 
Jur.  1044 ; Preston  v.  Viscount  Melville,  8 Cl.  & Fin.  1 ; 
Carrie  v.  Bircham,  1 D.  & R.  35. — See  also  Somerville  v. 
Lord  Somerville,  5 Ves.  787 ; Farrington  v.  Clark,  2 Ch. 
Rep.  429. 

Robinson,  C.  J. — If  the  case  properly  turned  upon  the 
fact  of  domicile,  it  seems  to  me  to  admit  of  no  question,  either 
upon  the  evidence  given  at  the  trial,  or  upon  the  affidavits 
which  have  been  tiled  in  support  of  this  rule  and  in  opposi- 
tion to  it,  that  the  testator  had  not  at  the  time  of  his  death 
his  domicile  in  this  province,  but  was  a citizen  of  the  United 
States,  having  his  place  of  residence  in  Ogdensburgh,  which 
is  in  St.  Lawrence  county,  in  the  state  of  H.  York.  For 
many  years  his  residence  had  been  there,  but  he  made 
occasional,  and  probably  frequent  visits  to  Upper  Canada 
on  business.  Hot  having  a family  he  had  left  no  home  in 
Ogdensburgh,  in  the  ordinary  sense,  when  he  went  to  Cali- 
fornia, but  he  seems  to  have  gone  thither  on  the  first  occasion 
with  the  intention  of  returning,  and  did  return  within  two 
years,  and  then  soon  after  left  Ogdensburgh  for  California, 
with  the  avowed  intention  of  returning  if  his  health  should 
fail,  which  it  seems  to  have  done,  for  he  made  his  will  at  sea 
and  died  on  the  voyage  to  Hew  York. 

Upon  the  whole  case  we  are  all  of  opinion  that  the  verdict 
has  been  properly  rendered  for  the  defendants.  The  admin- 
istration which  they  obtained  (and,  as  it  seems  to  us,  pro- 
perly obtained)  in  St.  Lawrence  county,  in  the  state  of  Hew 
York,  does  not  make  them  liable  to  be  sued  in  this  province; 
for  they  do  not  represent  the  testator  in  Upper  Canada,  but 
only  within  the  foreign  country  whose  court  committed 
administration  to  them ; it  is  only  there  they  are  responsible. 
The  plaintiff,  indeed,  has  not  proceeded  against  them  as 
representing  the  testator  under  the  administration  which 
they  have  obtained  abroad,  but  he  sues  them  as  executors, 
relying,  as  it  seems,  upon  his  being  able  to  shew  by  evi- 
dence that  they  had  subjected  themselves  to  be  treated  in 
this  province  as  executors  in  their  own  wrong. 
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The  defendants  have  pleaded  ne  unques  executors ; and 
the  first  question  is,  were  they  entitled  to  succeed  upon  that 
issue,  for  the  verdict  is  for  the  defendants  on  all  the  issues. 

The  plaintiff  cannot  be  said  to  have  proved  the  affirmative 
of  this  issue  by  any  evidence  which  he  gave ; for  he  shewed 
no  probate  granted  to  them  in  Upper  Canada,  nor  any  inter- 
meddling  with  the  effects  of  the  testator  within  our  jurisdic- 
tion; but  he  relied  upon  a judgment  given  in  this  court  in  the 
case  of  Haacke  v.  Gordon  (6  U.  C.  R.  424),  as  shewing  that 
the  defendants  had  made  themselves  executors  de  son  tort  by 
pleading  the  plea  of  plene  administraverunt , and  not  confin- 
ing themselves  to  a denial  of  their  representative  character. 

In  that  case,  the  defendant  having  pleaded  ne  unques  ex- 
ecutor, the  plaintiff  gave  evidence  upon  the  trial  of  quite  suffi- 
cient intermeddling  by  the  defendant  with  the  goods  of  the 
intestate  to  make  him  liable  as  executor  de  son  tort . But 
on  the  other  side,  there  was  evidence  tending  to  repel  the 
proof  given  of  the  alleged  acts  of  intermeddling  with  the 
effects,  and  it  therefore  became  properly  a question  for  the 
jury  to  determine.  The  case  was  one  depending  in  a district 
court,  and  the  learned  judge,  supposing  that  the  issue  turned 
upon  a question  of  law  which  it  rested  with  him  to  dispose  of 
(as  would  have  been  the  case  if  the  facts  had  been  undisput- 
ed), directed  a verdict  to  be  entered  for  the  defendant,  not 
considering  that  the  defendant  had  been  clearly  shewn  to 
have  intruded  himself  in  the  management  of  the  estate. 

Upon  appeal  to  this  court  from  the  judgment,  it  was  con- 
tended that  upon  the  evidence  the  question  whether  the  de- 
fendant was  executor  or  not  was  a mixed  question  of  law  and 
fact,  which  could  not  be  wholly  withdrawn  from  the  jury,  be- 
cause the  evidence  was  conflicting ; and  it  was  also  insisted, 
that  the  action  being  upon  a promissory  note,  alleged  to  have 
been  made  by  the  testator,  and  the  defendant  having,  besides 
his  plea  denying  the  executorship,  pleaded  also  a plea  of  non 
fecit , he  had  thereby  estopped  himself  from  denying  his  ex- 
ecutorship de  son  tort , and  had  brought  himself  within  the 
rule  laid  down  in  Bacon’s  Abridgement,  “Executors”  B.  3, 
where  it  is  said  that  a person  may  make  himself  executor  de 
son  tort  by  answering  as  executor  to  any  action  brought 
against  him,  or  by  pleading  any  other  plea  than  ne  unques 
28  (to  30)  14  u.  o.  q.  b. 
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executor.  We  acceded  to  that  argument;  for  it  appeared 
to  us  that  the  defendant,  by  pleading  that  the  deceased  per- 
son did  not  make  the  note,  had  brought  himself  within  both 
the  letter  and  the  reason  of  the  rule  laid  down ; since,  unless 
he  represented,  either  rightly  or  wrongly,  the  alleged  maker 
of  the  note,  he  would  certainly  have  no  pretence  for  disputing 
his  contract,  or  entering  into  any  discussion  upon  the  merits 
of  the  demand  brought  against  his  estate. 

Whether  we  were  right  or  not  in  taking  that  view  of  the 
effect  of  pleading  non  fecit  in  the  case  of  Haacke  v.  Gor- 
don, depends  upon  two  questions  : 1st,  whether  the  principle 
is  applicable  only  in  those  cases  in  which  some  other  plea 
than  ne  unques  executor  is  pleaded  alone.  Secondly,  if  not 
so  confined,  then  whether  there  is  not  a distinction  between 
the  effect  of  a plea  of  phene  administraverunt , when  pleaded 
under  such  circumstances,  and  any  of  those  other  pleas 
which  would  go  to  the  merits  of  the  cause  of  action.  If  there 
is  such  a distinction,  then  Haacke  v.  Gordon  was  rightly 
decided,  so  far  as  it  answered  this  point.  If  there  is  no  such 
distinction,  then  the  principle  was  in  that  case  misapplied ; for 
it  seems  clear,  on  several  authorities,  that  ne  unques  executor 
and  jplene  administravit  may  be  pleaded  together,  which 
was  not  the  question  in  Haacke  v.  Gordon,  though  it  is  a 
question  here.  And  it  seems  reasonable  that  a defendant 
should  be  permitted  to  plead  ne  unques  executor  and  phene 
administravit , since  he  may  sincerely  believe  that  he  has 
done  nothing  which  can  legally  subject  him  to  be  treated  as 
executor  de  son  tort , and  therefore  may  properly  desire  to 
raise  the  question ; while  at  the  same  time  he  may  as  properly 
desire  to  shew  that,  even  if  he  is  chargeable  as  executor,  he 
has  no  assets,  but  has  applied  what  he  did  receive  as  it  must 
or  might  have  been  applied  by  a rightful  administrator. 

However  this  may  be,  it  seems  to  be  settled  that  a defend- 
ant may  plead  ne  unques  executor  and  phene  administravit , 
as  in  this  case;  and  if  so,  then  the  pleading  the  latter  plea 
cannot  have  concluded  him  as  to  the  other. 

Then  upon  what  evidence  did  the  plaintiff  entitle  himself 
to  succeed  on  the  issue  on  the  plea  of  ne  unques  executors  f 
We  can  see  none.  There  was  no  proof  of  an  actual,  rightful 
executorship,  such  as  we  can  notice  ; no  proof  of  assets  in 
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Upper  Canada,  or  of  anj  intrusion  into  the  affairs  of  the 
estate  within  our  jurisdiction,  and  which  we  could  take 
cognizance  of,  and  nothing  shewn  by  which  the  defendants 
could  be  held  to  have  made  themselves  executors  de  son  tori. 

Then  as  to  the  other  issue,  on  the  plea  of  plene  adminis- 
traverunt , the  plaintiff  gave  no  proof  of  assets,  except  such 
as  were  in  a foreign  country,  and  which  were  shewn  to  have 
been  fully  and  duly  administered  there  under  letters  of  ad- 
ministration granted  by  the  foreign  jurisdiction,  and  to  have 
been  accounted  for  to  the  satisfaction  of  the  proper  tribunal 
in  that  country.  Nothing  was  heard  upon  the  trial  of  any 
effects  brought  by  James  Simpson,  except  the  quantities  of 
gold  dust,  which  being  brought  to  New  York  came  into  the 
hands  of  one  of  the  defendants  there,  in  his  capacity  of  ad- 
ministrator with  the  will  annexed,  under  the  administration 
granted  there.  If  the  administrators  had  come  to  reside  in 
Upper  Canada,  bringing  those  assets  with  them,  it  might 
have  been  contended  that  possession  of  the  assets  in  this 
province  was  such  an  intermeddling  with  the  goods  of  the 
deceased  as  would  make  them  liable  to  be  sued  here  as  exe- 
cutors de  son  tort ; in  which  case,  in  order  to  discharge  them- 
selves from  that  responsibility,  they  would  have  to  shew  an 
application  of  the  assets  in  due  course  of  administration  to 
the  payment  of  the  testator’s  debts ; but  the  defendants  in 
this  case  had  not  the  gold  dust,  or  any  other  assets  in  their 
possession  in  Upper  Canada,  and  for  the  assets  which  they 
did  receive,  as  foreign  administrators  in  a foreign  country, 
they  cannot  be  called  to  account  here,  more  especially  when 
they  are  shewn  to  have  applied  the  assets  in  a course  of 
administration  sanctioned,  and  indeed  directed  by  the  tri- 
bunal in  that  foreign  country  from  which  they  received  their 
authority,  and  to  which  they  are  accountable. 

I am  of  opinion,  on  these  grounds,  that  the  rule  must  be 
discharged. 

McLean,  J. — On  looking  attentively  at  the  evidence,  and 
reading  the  affidavits  on  both  sides,  I must  say  that  I can  see 
no  reason  to  doubt,  that  though  James  Simpson  at  one  period 
had  his  residence  undoubtedly  in  Upper  Canada,  he  ceased 
to  be  so  resident  some  years  before  his  departure  for  Califor 
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nia,  and  became  a resident  of  Ogdensbnrgh,  in  the  State  of 
He w York,  from  which  place  he  paid  occasional,  and  as  wit- 
ness states,  stealthy  visits  to  Smith’s  Falls  and  other  places 
in  Upper  Canada.  He  was  an  American  citizen ; and  as 
such  exercised  his  franchise  at  elections  in  Ogdensbnrgh, 
which,  as  shewn  by  the  evidence,  he  could  not  do  without  a 
domicile  there.  From  thence  he  removed  to  California,  and 
there  too  lie  is  shewn  to  have  exercised  all  the  rights  of  an 
American  citizen  for  several  years,  and  he  died  on  his  return 
to  the  United  States.  It  is  too  much  to  assume,  in  the  face  of 
such  testimony,  that  his  domicile  was  nevertheless  in  Upper 
Canada, and  that  he  was  returning  to  it  at  the  time  of  his  death. 
But  even  if  that  were  the  case,  I do  not  see  how  the  defend- 
ants can  be  considered  as  executors  in  their  own  wrong. 
The  assets  were  deposited,  by  the  express  desire  of  J ames 
Simpson,  in  the  hands  of  Messrs.  Bebee  & Co.,  at  Hew  York. 
Ho  one  could  be  entitled  to  claim  them  there,  except  by  taking 
out  administration  to  the  estate.  To  do  so  it  was  necessary 
to  give  security  that  the  property  of  the  testator  should  be 
administered  and  disposed  of  according  to  the  law  of  the  State 
of  Hew  York.  Being  amenable  then  to  the  court  from  which 
authority  was  derived  to  claim  and  recover  the  assets,  the 
defendants  were  bound  in  all  respects  to  dispose  of  these 
assets  under  the  direction  of  that  court,  and  subject  to  the 
law  in  that  state.  The  money  was  received,  accounted  for, 
and  disposed  of  out  of  the  jurisdiction  of  any  of  the  courts  of 
Upper  Canada.  It  never  was  in  Upper  Canada  while  form- 
ing part  of  the  assets  of  James  Simpson,  so  far  as  we  can 
judge  from  the  evidence.  It  remained  in  possession  of  Wil- 
son, one  of  the  defendants,  as  administrator  within  the  State 
of  Hew  York,  until  after  the  adjudication  respecting  it  of  the 
Surrogate  Court,  when  it  was  handed  over  to  William  Simp- 
son as  a creditor,  and  in  satisfaction  of  a debt,  in  conformity 
with  such  adjudication,  and  in  compliance  with  the  condition 
of  his  bond.  From  the  time  it  was  so  paid  over,  the  money 
became  the  individual  property  of  William  Simpson;  and 
Wilson,  as  administrator,  ceased  to  have  any  control  over  it. 
When  brought  into  this  province,  if  it  ever  has  been  brought 
in,  it  was  not  the  money  of  the  estate  in  the  hands  of  an 
unauthorized  holder ; it  had  been  applied  according  to  the 
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judgment  of  a competent  tribunal,  in  payment  of  a debt  due 
by  the  estate  of  that  country  where  the  money  was  obtained. 

I cannot  see,  under  these  circumstances,  how  the  defendants 
can  be  held  accountable  as  executors  in  their  own  wrong,  in 
dealing  with  moneys  which  came  into  their  hands  by  the 
express  sanction  of  a competent  court  in  a foreign  country, 
and  wThich  are  shewn  to  have  been  applied,  under  the  direction 
of  that  court  within  that  country,  to  the  payment  of  debts 
due  by  the  testator.  I do  not  apprehend  that  it  can  make 
any  difference  that  the  debt  paid  was  due  to  one  of  the  de- 
fendants. Any  other  parties  could  have  claimed  to  share  in 
the  assets  in  proportion  to  their  debts ; and  had  the  whole 
amount  been  paid  in  satisfaction  of  the  debt  of  any  person 
other  than  one  of  the  defendants,  the  discharge  under  the  law 
of  the  State  of  ISTew  Y ork  would  equally  preclude  the  plaintiff 
from  calling  the  defendants  to  account  in  this  province. 

Burns,  J.,  concurred. 

Rule  discharged. 


Marl att  v.  Gooderham  et  al. 

Assumpsit — Sufficiency  of  consideration. 

Declaration , that  in  consideration  that  the  plaintiff,  at  defendants’  request, 
had  consigned  and  shipped  certain  wheat  to  Messrs.  0.  & B. , at  Oswego, 
defendants  promised  to  advance  him  a certain  sum  thereon,  and  to  sell  it 
for  him  within  thirty  days,  and  pay  over  the  proceeds,  less  the  advance 
and  charges,  &c.  ; that  the  defendants  did  make  the  advance,  but  did  not 
sell  the  wheat.  Held  bad,  on  demurrer  to  the  pleas,  as  not  shewing  a 
sufficient  consideration.  Held  also,  that  if  the  promise  had  been  binding, 
it  would  be  a good  defence  that  the  wheat  was  lost  before  it  came  into 
defendants’  possession. 

See  the  pleas  set  out  below,  and  the  impression  of  the  court  upon  them, 
though  their  validity  is  not  expressly  decided. 

Assumpsit. — Declaration : That  heretofore,  to  wit,  on  the 
21th  of  October,  1855,  in  consideration  that  the  plaintiff,  at 
the  request  of  defendants,  had  consigned  and  shipped  to 
Clemow  & Bloor,  at  Oswego,  2,500  bushels  of  wheat,  the 
defendants  promised  the  plaintiff  to  advance  him  the  sum  of 
£1,093  15s.,  being  at  the  rate  of  one  dollar  and  seventy-five 
cents  per  bushel,  thereon,  and  to  sell  the  said  wdieat  within 
thirty  days  from  the  said  21th  day  of  October,  and  pay  over 
the  proceeds  of  the  said  sale  to  the  plaintiff,  less  the  said  sum 


222  queen’s  bench,  easter  term,  19  vjc. 

so  to  be  advanced  as  aforesaid,  and  all  charges  on  the  sale 
with  interest,  and  a commission  charge  of  one  and  a half  per 
cent,  on  the  same ; and  the  plaintiff  says,  that  although  the 
defendants  did  then  advance  to  the  plaintiff  the  said  sum  of 
£1,098  15s.,  being  at  the  rate  of  one  dollar  and  seventy-five 
cents  per  bushel  on  the  said  2,500  bushels  of  wheat,  and 
although  the  period  of  thirty  days  from  the  said  24th  day  of 
October  last  aforesaid  had  elapsed  long  before  the  commence- 
ment of  the  suit,  yet  the  defendants  did  not  sell  the  said 
wheat  within  the  said  thirty  days,  nor  have  they  yet  sold  the 
same,  nor  paid  over  the  proceeds  of  the  said  wheat,  nor  other- 
wise accounted  for  the  same  to  the  plaintiff,  less  charges, 
interest  and  commission  as  aforesaid,  and  the  residue  of  the 
value  of  the  said  wheat,  over  and  above  the  said  advance, 
charges,  interest  and  commission  as  aforesaid,  still  remains 
unpaid  to  the  plaintiff. 

2nd  count — And  also  for  that  whereas  the  said  defendants, 
on  the  first  day  of  December  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-five,  were  indebted  to  the 
plaintiff  in  £300  for  goods  sold  and  delivered  by  the  plaintiff 
to  the  defendants  at  their  request;  and  the  defendants  after- 
wards, on  the  day  and  year  last  aforesaid,  in  consideration  of 
the  premises,  promised  the  plaintiff  to  pay  him  the  said  last 
mentioned  sum  of  money  on  request,  yet  the  defendants  have 
not,  nor  hath  either  of  them,  paid  the  said  last  mentioned 
money,  or  part  thereof,  to  the  plaintiff’s  damage  of  six  hun- 
dred pounds,  and  therefore  he  brings  his  suit,  &c. 

3rd  flea  of  the  first  count , that  after  the  shipping  of  said 
wheat  by  the  plaintiff,  and  the  making  of  said  promises,  and 
before  the  arrival  of  the  same,  or  any  part  thereof,  at  Oswego, 
and  before  the  said  wheat,  or  any  part  thereof,  had  ever  been 
received  by  the  said  Clemow  & Bloor,  or  the  defendants,  or 
any  person  or  persons  for  or  on  behalf  of  the  defendants,  or 
any  of  them,  and  before  the  expiration  of  thirty  days  in  said 
count  mentioned,  and  before  any  sale  had  been  made  thereof, 
or  of  any  part  thereof,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  12th  of  November,  1855,  the  said  wheat 
was  wholly  lost  and  destroyed. 

4 th  flea  to  same  county  that  after  the  making  of  said 


MARL  ATT  V.  G00DERHAM  ET  AL. 


223 


promises,  shipping  and  consigning  of  said  wheat,  and  before 
the  expiration  of  said  term  of  thirty  days,  and  before  the 
commencement  of  this  suit,  to  wit,  on,  &c.,  the  said  wheat 
was  wholly  lost  and  destroyed,  and  no  portion  thereof  was 
ever  delivered  to  the  defendants,  or  any  one  on  their  behalf ; 
wherefore  the  defendants  did  not  and  could  not  sell  the  said 
wheat,  or  any  part  thereof,  or  pay  over  the  proceeds  of  said 
sale  to  the  plaintiff  according  to  their  said  promises. 

5 th  plea  to  the  same  count , that  the  said  wheat  therein 
mentioned  was  not,  nor  was  any  part  thereof,  delivered  to  or 
received  by  the  defendants,  or  any  person  or  persons  on 
their  behalf. 

^th  plea  to  the  same  count , that  although  the  plaintiff  did, 
as  in  the  declaration  alleged,  ship  and  consign  the  said  wheat 
to  the  said  Clemow  & Eloor,  at  Oswego,  yet  that  the  plain- 
tiff did  not,  at  any  time  from  thence  hitherto,  deliver  or 
cause  to  be  delivered  the  said  wheat,  or  any  part  thereof,  to 
the  said  Clemow  & Bloor,  or  either  of  them,  or  to  the  defend- 
ants, or  any  one  on  their  behalf. 

Demurrer  to  these  pleas,  on  the  ground  that  the  defend- 
ants undertook  the  risk  of  the  delivery  of  the  said  wheat, 
and  that  their  contract  with  the  plaintiff  was  absolute  after 
the  said  wheat  was  shipped. 

Joinder  in  demurrer , and  notice  of  the  following  excep- 
tions to  the  declaration : That  it  discloses  no  cause  of  action 
on  the  facts  therein  alleged : That  no  privity  is  alleged 
between  the  defendants  and  the  firm  of  Clemow  & Bloor, 
nor  any  consideration  or  reason  for  defendants  being  liable, 
unless  the  wheat  was  received  in  Oswego  or  elsewhere  by 
them  ; nor  for  the  price  thereof,  unless  they  had  the  same  to 
sell  during  the  thirty  days  mentioned  in  the  count:  That 
no  sufficient  consideration  is  alleged,  the  only  pretended  con- 
sideration being  a past  consideration : That  no  property  is 
shewn  to  have  passed  in  the  wheat  to  the  defendants,  nor 
any  power  or  interest  therein  to  sell,  unless  on  receipt  of  the 
wheat  by  defendants,  or  some  one  for  them. 

Cameron , Q.C.,  for  the  demurrer,  cited  Fragano  v.  Long, 
4 B.  & C.  221 ; Kaye  v.  Dutton,  8 Scott  N.B.  505;  Alexander 
v.  Gardner,  1 Bing.  N.  S.  671 ; Sparkes  v.  Marshall,  2 Bing. 
N.  S.  761;  Add.  on  Cont.  263-5  ; Story  on  Bailments,  22-4. 

Galt , contra,  cited  Bees  v.  Howcutt,  4 C.  B.  284. 
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Robinson,  C.  J. — If  it  were  necessary  to  give  judgment 
upon  these  pleas,  my  present  impression  is  that  the  fifth  and 
sixth  pleas  are  bad ; that  the  third  might  he  held  to  be  good 
in  substance,  though  probably  not  to  be  sustained  against 
such  exceptions  as  might  have  been  taken  on  special  de- 
murrer ; and  that  the  same  might  be  said  of  the  fourth, 
though  of  that  I have  more  doubt. 

But  it  is  of  no  consequence  to  go  particularly  into  an 
examination  of  the  pleas,  for  in  truth  the  declaration,  to 
which  all  these  pleas  are  pleaded,  cannot  be  maintained 
against  the  exception  taken  to  it — that  it  sets  forth  what  is 
a nudum  pactum , because  not  supported  by  a good  con- 
sideration. For  all  that  it  discloses,  the  plaintiff,  having 
already  shipped  his  wheat  to  Oswego  at  the  defend  an ts* 
request,  as  it  is  alleged,  while  it  was  on  the  passage,  agreed 
with  the  defendants  that  it  should  be  sold  for  the  plaintiff’s 
benefit  on  the  terms  specially  set  forth.  This  statement 
presents  no  other  consideration  than  that  the  plaintiff  had 
already  shipped  his  wheat,  which  is  clearly  a past  considera- 
tion, and  not  at  all  of  the  nature  of  a continuing  considera- 
tion, such  as  that  was  held  to  be  in  Belcher  v.  Cook,  in  this 
court  (4  U.  C.  R.  401),  but  rather  a consideration  of  that 
class  which  it  has  been  decided  in  numerous  cases  will  not 
support  a special  contract.  This  cannot  be  distinguished 
from  the  cases  of  Kaye  v.  Dutton  (8  Scott  N.  R.  495), 
Granger  v.  Collins  (6  M.  & W.  458),  Brown  v.  Coppin  (1 M. 
& W.  567),  Jackson  v.  Cobbin  (1  Dowl.  N.  S.  96),  Browne 
v.  Crump  (6  Taunt.  800)  and  Roscorla  v.  Thomas  (2  Gale 
& Dav.  508),  cited  in  that  judgment  (page  411). 

If  the  declaration  had  stated  that  in  consideration  that 
the  plaintiff  would  ship  his  wheat  to  Oswego , the  defendants 
undertook,  &c?,  and  had  averred  that  the  plaintiff  did  ship 
the  wheat,  &c.,  that  would  have  been  sufficient. 

I am  of  opinion  that  on  this  ground  we  must  give  judg- 
ment for  the  defendants  on  demurrer,  but  I do  not  think  the 
plaintiff  loses  anything  by  the  declaration  being  so  framed, 
for  it  seems  clear  that  the  merits  of  the  case  on  the  facts 
stated  are  not  with  him,  and  that  the  loss  of  the  wheat,  upon 
the  circumstances  disclosed,  could  not  be  held  to  have  fallen 
upon  the  defendants. 
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The  facts  set  forth  do  not  shew  a sale  of  the  wheat  to  the 
defendants.  It  continued,  apparently,  the  plaintiff ’s  wheat, 
and  was  intended  to  be  sold  for  him  upon  commission  by  the 
defendants  when  it  arrived  at  Oswego,  though  it  was  pro- 
bable enough  that  the  defendants  might  have  intended,  when 
they  received  it  at  Oswego,  to  deal  with  it  as  their  own, 
holding  themselves  accountable  to  the  plaintiff  for  what  it 
would  bring  above  the  advances  which  had  been  already 
made  upon  it. 

It  seems  to  me  to  be  an  indispensable  condition  of  the  de- 
fendant’s contract,  that  the  wheat  should  have  got  into  their 
possession,  for  till  they  received  it  they  could  not  sell  it,  and 
it  is  not  alleged  that  any  act  or  omission  of  the  defendants 
could  have  had  any  influence  in  causing  the  non-arrival  of 
the  wheat. 

Burns,  J. — The  fourth  and  fifth  pleas,  I think,  are  bad. 
The  declaration  is  not  framed  upon  the  idea  that  a delivery 
of  the  wheat  to  the  defendants  was  a condition  precedent  to 
the  promise  of  the  defendants  taking  effect  to  sell  within 
thirty  days  and  pay  over  the  proceeds  to  the  plaintiff.  It  was 
not  necessary,  as  the  contract  is  alleged,  that  any  delivery  of 
the  wheat  should  be  made  to  the  defendants.  They  could 
sell  it  for  the  plaintiff  in  the  hands  of  the  consignees.  It  is  no 
answer  to  this  contract  to  allege  that  no  delivery  was  made 
to  the  defendants  of  the  wheat.  The  third  and  sixth  pleas 
are,  I think,  an  answer  to  the  declaration,  as  it  is  framed, 
supposing  the  declaration  might  be  upheld.  It  alleges  that 
in  consideration  that  the  plaintiff  had  shipped  and  consigned 
the  wheat  to  certain  persons,  the  defendants  would  advance  a 
certain  sum,  and  would  within  thirty  days  sell  the  wheat  and 
pay  the  proceeds  to  the  plaintiff.  No  delivery  of  the  wheat 
is  alleged  to  have  taken  place,  and  a promise  made  after 
the  wheat  had  been  shipped  and  consigned,  that  the  defend- 
ants would  sell  it,  can  by  law  imply  nothing  more  than  that 
it  must  be  received  in  order  to  be  sold.  It  is  true  it  might 
have  been  sold  while  afloat,  conditionally,  to  be  delivered  ; 
still  if  the  loss  had  happened  before  arrival  and  delivery,  so 
that  the  purchaser  would  be  relieved  from  the  bargain,  the 
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question  would  come  to  the  same  thing.  The  true  way  to 
look  at  it  is  to  consider  whether  any  change  of  property  took 
place  at  the  time  of  the  promise  laid.  No  bargain  or  sale  is 
alleged  of  the  wheat,  but  simply  an  advance  made  upon  it, 
and  a promise  to  sell  within  a specified  time.  The  wheat  had 
been  shipped,  but  no  delivery  made,  and  it  is  not  alleged  that 
it  was  sold.  Under  these  circumstances  it  seems  to  me  im- 
possible to  hold  that  there  was  any  change  of  property.  If 
there  were  no  change  of  property,  and  the  promise  being 
made  after  the  wheat  had  been  shipped,  it  follows  that  the  de- 
fendants’ promise  could  only  attach  upon  the  wheat  arriving 
and  coming  to  the  hands  of  the  consignees.  The  plaintiff 
might  himself  have  prevented  the  wheat  coming  to  the  hands 
of  the  consignees,  or  the  consignees  might,  for  some  reason, 
have  prevented  the  effect  of  any  sale  made  by  the  defendants 
being  completed  ; and  in  such  case  I apprehend  the  plaintiff 
would  not  have  imagined  he  had  any  claim  upon  the  defend- 
ants. The  consignees  were  the  plaintiff’s  agents  for  the 
reception  of  the  property,  and  the  defendants  were  agents 
for  the  sale  of  it,  having  made  an  advance.  This  is  the  true 
view  of  the  effect  of  the  defendants’  promise  made  after  the 
property  had  been  shipped.  It  is  unnecessary  to  consider 
whether  the  parties  would  have  been  placed  in  a different 
position,  if  the  contract  had  been  stated  to  have  been  that  in 
consideration  that  the  plaintiff  would  ship  the  wheat , the  de- 
fendants would  sell  it  within  thirty  days  afterwards.  The 
rule  stated  in  Paradine  v.  Jane  (Alleyn  27)  and  acted  upon 
since,  is,  that  “ when  the  party  by  his  own  contract  creates 
a duty  or  charge  upon  himself,  he  is  bound  to  make  it 
good,  if  he  may,  notwithstanding  any  accident  by  inevitable 
necessity,  because  he  might  have  provided  against  it  by  his 
contract.”  The  contract  here,  being  made  after  the  wheat 
was  shipped,  created  no  duty  upon  the  defendants,  and 
therefore  the  promise  to  sell  within  thirty  days  afterwards, 
certainly  may  be  answered  by  its  being  shewn  that  the  wheat 
never  arrived  or  came  to  the  position  that  enabled  the  de- 
fendants to  perform  their  promise.  Independent  of  the  con- 
sideration whether  the  pleas  are  a sufficient  answer  to  the 
declaration,  it  is  questionable  whether  the  declaration  can  be 
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sustained.  I incline  to  think  the  past  consideration  stated  in 
this  case  is  a nudum  factum.  There  is  a case — Streeter  v. 
Horlock  (1  Bing.  34:) — in  which  the  declaration  was  framed  as 
this  one  is,  that  in  consideration  that  the  plaintiff  at  the 
defendants’  request,  had  shipped  on  the  defendants’  vessel  a 
quantity  of  wheat  to  be  carried  for  reasonable  freight,  the 
defendant  undertook  that  he  would  safely  carry  and  deliver 
the  wheat.  After  verdict  the  court  held  the  declaration 
sufficient,  it  appearing  by  the  evidence  that  the  promise  was 
made  before  the  whole  of  the  wheat  was  shipped.  In  Boscorla 
v.  Thomas  (3  Q.  B.  234:)  the  Court  of  Queen’s  Bench  held  a 
declaration  framed  in  the  same  manner  to  be  bad,  upon 
motion  to  arrest  the  judgment  after  verdict  for  the  plaintiff. 

If  the  declaration  cannot  be  supported,  and  I rather  think 
it  cannot,  then  it  is  not  material  to  consider  the  pleas ; but  if 
the  declaration  can  be  supported,  then  I should  infer  from  it 
that  the  right  of  property  and  the  risk  of  its  arrival  remained 
in  the  plaintiff  until  sale  should  be  effected  by  the  defendants; 
and  consequently  it  is  an  answer  for  the  defendants  to  say 
that  they  were  prevented  by  the  destruction  of  the  property 
from  carrying  out  his  promise,  for  I look  upon  that  promise, 
as  the  facts  appear,  to  be  that  of  an  agent  for  the  plaintiff, 
subject  to  be  defeated  by  the  non-arrival  of  the  property  to 
the  consignees’  hands,  and  not  that  it  was  a promise  which 
carried  with  it  the  risk  of  the  property.  Either  way  the 
defendants  are  entitled  to  our  judgment. 

McLean,  J.,  concurred. 

Judgment  for  defendants  on  demurrer. 
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Gooderham  et  al.  y.  Marlatt. 

Contract  by  plaintiff  to  sell  wheat  for  defendant — Construction  of — Accidental 

loss — Liability. 

Defendant  obtained  an  advance  from  the  plaintiffs  on  wheat  which  he  had 
shipped  from  Oakville  to  Oswego  consigned  to  them,  to  the  care  of  Messrs. 
0.  & B.  The  plaintiffs  were  to  sell  the  wheat  for  defendant,  and  pay  him 
the  proceeds,  deducting  the  advance  and  charges,  &e.  The  wheat  having 
been  lost  on  the  passage — Held , that  defendant  was  bound  to  refund  the 
sum  advanced,  as  the  wheat  still  continued  his  property. 

Defendant  at  the  trial  desired  to  prove,  that  when  the  advance  was  made, 
the  plaintiffs  were  spoken  to  about  insuring  the  wheat,  and  replied  that 
they  were  their  own  insurers,  and  took  the  risk  of  wheat  shipped  on  their 
account. — Held,  that  such  evidence  was  rightly  rejected ; and  that  if 
admitted  it  would  not  have  affected  defendant’s  liability. 

Assumpsit,  on  the  common  counts,  for  goods  sold  and 
delivered,  money  lent,  moneys  paid,  money  had  and  received, 
and  on  account  stated. 

Pleas : General  issue,  and  set-off. 

At  the  trial,  at  Toronto,  before  Richards , J.,  it  appeared 
that  on  the  24th  of  October  the  defendant  came  to  the  plain- 
tiff with  a bill  of  lading  dated  the  previous  day,  shewing  that 
he  had  shipped  on  that  day,  on  board  the  schooner  “Crescent,” 
then  lying  at  Oakville  and  bound  for  Oswego,  2,500  bushels 
of  wheat  consigned  to  Messrs.  Gooderham  & Howland 
(plaintiffs),  care  of  Clemow  & Bloor,  Oswego,  State  of  New 
York,  freight  to  Oswego  payable  by  the  consignees:  and  the 
plaintiffs,  on  the  24th  of  October,  advanced  to  the  defendant 
in  cash  £1,093  15s.  0d.,  being  an  advance  on  the  wheat  of 
£1  75  per  bushel,  taking  the  following  receipt : — 

“ Toronto , 24 th  October , 1855. 

“ Advance  of  £1  75  per  bushel  on  2,500  bushels  of  wheat 
$4,375. 

“ Received  from  Gooderham,  Howland  & Co.,  the  sum  of 
£1,093  15s.  Od.  currency,  being  an  advance  of  $1  75  per 
bushel  on  2,500  bushels  wheat  shipped  by  me  from  Oakville, 
and  consigned  to  Clemow  & Bloon  of  Oswego,  to  be  sold 
within  thirty  days  from  this  date,  and  proceeds  paid  over  to 
me,  less  the  above  advance  and  all  charges  on  sale,  with 
interest,  and  a commission  charge  of  one  and  a half  per  cent, 
on  same. 

(Signed,)  “ O.  Marlatt.” 

It  was  proved  that  the  wheat  was  shipped  by  the  defendant, 
not  by  the  plaintiffs;  that  the  vessel  was  a staunch  good  vessel; 
that  she  sailed  with  the  wheat  for  Oswego,  and  had  never 
since  been  heard  of. 
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The  learned  judge  held  that  the  defendant  was  bound  to 
refund  the  money  received. 

The  defendant’s  counsel  desired  to  prove  that  the  plaintiffs, 
at  the  time  the  advance  was  made  by  them,  were  spoken  to 
about  insuring  the  wheat,  and  replied  that  they  were  their 
own  insurers,  and  took  the  risk  of  wheat  shipped  on  their 
account.  That  evidence  however  was  objected  t<?,  and  the 
learned  judge  rejected  it ; so  the  witness  was  not  heard. 

The  jury,  under  the  direction  of  the  court,  found  for  the 
plaintiffs. 

Hector  Cameron  obtained  a rule  nisi  for  a new  trial,  on 
the  ground  of  misdirection,  and  for  the  improper  reception 
of  evidence. 

Galt  shewed  cause.  Vankoughnet , Q.  C.,  supported  the 

rule. 

Kobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  can  be  no  room,  in  our  opinion,  for  contending  that 
the  plaintiffs  became  the  owners  of  the  wheat  by  the  agreement 
which  they  made  to  advance  money  upon  it.  W e have  already 
determined  that  point  upon  the  demurrer  in  the  case  of 
Marlatt  v.  Gooderham  et  al.  {a).  Then  if  the  wheat  be- 
longed to  the  defendant  when  it  wTas  lost,  he  must  bear  the 
loss,  unless  from  some  misconduct  or  negligence  of  the  plain- 
tiffs it  should  be  thrown  on  them,  and  that  misconduct  or 
negligence  would  form  the  ground  of  a special  action  on  the 
case  against  the  plaintiffs,  in  which,  having  notice  of  the 
default  imputed  to  them,  they  would  be  prepared  to  answer  it. 
It  was  not  pretended,  as  I understand  the  case,  that  the  plain- 
tiffs undertook  to  insure  the  wheat  for  the  defendant,  or  for 
themselves,  supposing  that  they  had  by  reason  of  their  advance 
an  insurable  interest,  but  rather  that  the  plaintiffs,  when 
spoken  to  by  defendant  about  insurance,  preferred  not  doing 
as  suggested,  saying  that  they  were  their  own  insurers, 
meaning,  as  I suppose,  that  they  in  general  did  not  insure, 
but  take  the  risk  upon  themselves.  It  was  contended  by  the 
defendant,  that  the  plaintiffs  havingchosen  to  take  that  course, 
cannot  justly  claim  that  the  loss  falls  upon  the  defendant. 

It  does  not  appear  that  the  evidence  desired  to  be  given 
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could  have  been  allowed  to  raise  the  inference  which  the 
defendant  desired  to  raise  from  it,  admitting  that  it  could 
have  served  him  in  this  action ; for  it  cannot,  we  think,  be 
held  to  amount  to  anything  more  than  this,  in  substance : 
u We  are  willing  to  forbear  insuring  as  far  as  we  are  con- 
cerned ; that  is,  so  far  as  our  advance  is  at  stake ; and  we  are 
content  to.  stand  as  we  are ; that  is,  to  stand  the  chances 
which  belong  to  our  position  in  the  transaction.” 

These  chances  would  be,  first,  that  the  wheat  might  never 
arrive  at  Oswego,  and  so  never  come  into  the  plaintiffs’  hands 
to  be  sold  by  them  on  the  defendant’s  account;  and  the  chance, 
if  it  should  be  lost,  of  the  defendant  being  solvent  and  able  to 
repay  the  advance.  That  the  plaintiffs  had  no  fear  of  loss  was 
no  reason  that  the  defendant  should  not  consider  his  own 
position,  and  insure  it  if  he  wished  to  be  safe,  for  he  had  an 
interest  in  the  whole  value  of  the  wheat.  The  defendant 
cannot  retain  the  £1,000  advanced  to  him  by  the  plaintiffs 
upon  his  wheat,  merely  because  the  wheat  has  been  lost,  the 
circumstances  being  that  the  wheat  was  shipped  by  the  de- 
fendant addressed  to  his  own  consignees,  Messrs.  Clemow 
& Bloor,  at  Oswego,  and  that  all  the  plaintiffs  had  to  do 
with  it  was  to  sell  it  when  they  received  it,  and  pay  themselves 
what  they  advanced,  with  charges,  out  of  the  proceeds,  and 
account  for  the  balance  to  the  defendant  as  owner  of  the  wheat. 

Buie  discharged. 


Wilson  v.  John  D.  Pringle,  Charles  D.  Pringle,  D.  L. 

Carscallen,  and  Abraham  Diamond. 

Promissory  note — Notice  of  non-jpayment — Protest — 14  & 15  Vic.  ch.  94. 

Notice  of  non-payment  of  a note  mailed  in  the  proper  post  office  between 
eight  and  nine  in  the  evening  of  the  day  after  protest — Held  sufficient, 
though  the  post-mark  upon  it  was  of  the  following  day. 

Where  a note  payable  at  a bank  is  sent  there  for  collection,  the  protest  and 
notice  may  properly  be  given  by  them. 

Assumpsit  against  the  defendants  John  D.  Pringle  and 
Charles  D.  Pringle,  as  makers,  and  Carscallen  and  Diamond 
as  endorsers  of  a promissory  note. 

Pleas , by  the  endorsers  severally — 1.  Denying  the  en- 
dorsement. 2.  Note  not  duly  presented.  3.  No  notice  of 
non-payment. 
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The  note  was  put  in,  amounting  with  interest  to  £156  5s. 
4d.,  dated  8th  March,  1855,  and  due  at  the  agency  of  the 
Commercial  Bank  at  Belleville  seven  months  after  date, 
made  by  Pringle  Brothers,  payable  to  the  order  of  E.  P. 
Bussell,  and  endorsed  by  E.  P.  Bussell  and  the  defendants 
Carscallen  and  Diamond.  The  endorsements  were  admitted. 

The  defendants  then  called  James  Fraser,  notary  public, 
who  usually  acted  for  the  Commercial  Bank  at  Belleville,  in 
protesting  notes  due  and  unpaid  at  the  agency  of  the  bank  in 
that  place.  He  stated  that  the  note  in  question  had  been 
presented  at  the  agency  on  the  11th  of  October,  1855,  when 
it  fell  due,  and  protested  by  Mr.  O’Hare,  also  a notary  public : 
that  Mr.  O’Hare  then  handed  over  the  note  and  protest  to 
him,  in  order  to  draw  the  notice  of  non-payment,  and  to 
transmit  them  to  the  endorsers : that  he  drew  the  notices,  and 
put  Mr.  O’Hare’s  name  to  them,  with  his  sanction,  on  the  12th 
of  October,  the  day  after  the  protest,  and  put  them  into  the 
post  office  at  Belleville,  after  it  had  closed,  between  eight  and 
nine  o’clock  in  the  evening  of  the  same  day. 

The  presentment  and  non-payment  were  proved  by  Mr. 
O’Hare,  the  notary  who  made  the  protest. 

The  postmaster  of  Belleville  was  then  called,  who  proved 
that  all  letters  received  in  the  post  office  up  to  six  o’clock  P.M. 
were  stamped  with  the  day  on  which  they  were  received,  and 
letters  received  after  that  hour  with  the  following  day’s  mark 
but  that  sometimes  letters  were  marked  up  to  nine  o’clock  at 
night.  He  could  not  recollect  whether  on  the  12th  of  October 
letters  were  so  stamped.  He  stated  that  the  office  closed  at 
six  o’clock,  and  was  not  opened  afterwards  for  the  delivery 
of  letters,  or  for  any  purpose  except  to  receive  and  forward 
mails,  and  that  letters  were  stamped  immediately  after  the 
closing  of  the  office. 

The  plaintiff  was  called  as  to  the  holding  of  the  note,  and 
he  stated  that  he  had  never  applied  to  have  the  note  dis- 
counted, and  that  he  was  not  aware  that  it  ever  had  been 
discounted : that  he  had  either  sent  the  note  by  mail,  or  left 
it  with  Mr.  Findlay,  the  agent  of  the  bank  at  Belleville,  to 
be  collected,  or  to  be  protested  if  not  paid. 

Simpson , for  the  endorsers,  contended  that  the  Commercial 
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Bank,  not  being  interested  in  the  note,  were  not  the  holders, 
and  that  the  protest,  being  at  the  instance  of  the  bank  as  the 
holders,  was  therefore  void  : that  the  notices  were  insufficient 
to  the  endorsers,  being  given  on  behalf  of  the  bank,  who  were 
not  then  the  holders  of  the  note,  and  that  the  protest,  not 
being  at  the  instance  of  the  plaintiff,  was  insufficient. 

These  objections  were  overruled,  and  a verdict  was  rendered 
for  the  plaintiff  for  £156  5s.  4d.  damages. 

Simpson  obtained  a rule  calling  upon  the  plaintiff  to  shew 
cause  why  the  verdict  and  all  subsequent  proceedings  should 
not  be  set  aside,  and  a new  trial  had  between  the  parties, 
upon  the  grounds  that  the  verdict  was  contrary  to  law  and 
evidence,  for  misdirection,  and  upon  leave  reserved  ; or  why 
the  said  verdict  and  subsequent  proceedings  should  not  be 
set  aside  as  to  the  defendants  Carseallen  and  Diamond,  or 
one  of  them,  upon  the  grounds  aforesaid — on  reading  the 
record,  evidence,  and  papers  filed.  He  cited  Smith  v.  Mul- 
lett,  2 Camp.  288;  Hilton  v.  Fairclough,  2 Camp.  633  ; 
Scott  v.  Lifford,  9 East  347 ; Hobson  v.  Bennett,  2 Taunt. 
388 ; Williams  v.  Smith,  2 B.  & Al.  496. 

D.  B.  Bead  shewed  cause,  and  cited  Edmunds  v.  Cates,  2 
Jur.  183;  Howe  v.  Tipper,  17  Jur.  440 ; Jameson  v.  Swinton, 
2 Taunt.  224. 

McLean,  J.,  delivered  the  judgment  of  the  court. 

It  does  not  appear  by  the  notes  of  the  trial  that  any  leave 
was  reserved  to  the  defendants  to  move  against  the  verdict, 
but  they  are  of  course  entitled  to  move  for  any  misdirection, 
or  if  the  verdict  is  contrary  to  law  and  evidence.  By  the 
statute  14  & 15  Vic.  ch.  94,  sec.  1,  “ all  protests  of  inland  or 
foreign  bills  of  exchange  or  promissory  notes,  for  dishonour, 
either  by  non-acceptance  or  non-payment,  may  be  made  on 
the  day  of  such  dishonour,  at  any  time  after  non-acceptance, 
or  in  case  of  non-payment  at  any  time  after  the  hour  of  three 
o’clock  in  the  afternoon.”  The  protest  in  this  case  was 
made  for  non-payment,  on  the  day  of  the  dishonour  of  the 
note,  and  it  must  be  assumed  that  it  was  made  on  that 
account  after  the  hour  pointed  out  by  the  statute,  being  the 
usual  hour  of  the  closing  of  the  bank  where  it  was  payable. 
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The  second  section  of  the  Act  provides  for  sending  notices 
of  protest  to  each  of  the  parties,  and  declares,  “ that  a notice 
shall  be  deemed  and  taken  to  have  been  duly  served  to  all 
intents  and  purposes  upon  the  party  to  whom  the  same  shall 
be  addressed,  being  deposited  in  the  post  office  nearest  to  the 
place  of  making  presentment  of  a bill  or  note  at  any  time 
during  the  day  whereon  such  protest  shall  be  made,  or  the 
next  juridical  day  then  following.”  The  notices  to  the  defend- 
ant in  this  case  were  deposited  in  the  post  office  of  Belleville 
between  eight  and  nine  o’clock,  or  at  all  events  after  the 
closing  of  the  office  on  the  12th  of  October,  1855,  being  the 
next  juridical  day  after  the  protest  was  made,  as  shewn  by  the 
testimony  of  Mr.  Fraser,  who  placed  them  in  the  post  office; 
and  that  they  were  received  is  shewn  by  the  fact  that  they 
were  produced  on  the  trial  by  the  counsel  of  the  parties  to 
whom  they  were  addressed.  But  then  it  is  alleged  that  the 
notices  bore  the  post-mark  of  the  13th  of  October ; and  being 
so,  that  they  must  be  taken  to  have  been  deposited  in  the 
post  office  on  that  day.  The  testimony  of  the  postmaster, 
shewing  that  letters  received  after  the  closing  of  the  office  at 
six  o’clock  are  not  usually  marked  until  the  following  morning, 
and  then  with  the  mark  of  that  day,  sufficiently  meets  that 
objection.  Then  as  to  the  time  of  day  at  which  the  notices 
were  deposited,  it  was  contended  that  they  should  have  been 
sent  to  the  post  office  in  time  to  admit  of  their  being  received 
by  parties  resident  in  Belleville,  or  within  a short  distance  of 
it,  during  the  day.  But  the  statute  makes  it  a good  “service 
to  all  intents  and  purposes”  to  place  the  notices  for  endorsers 
in  the  post  office  nearest  to  the  place  of  presentment  of  a note 
or  bill,  at  any  time  during  the  day  of  protest,  or  the  next 
juridical  day ; and  as  there  is  no  fraction  of  a day  contem- 
plated by  the  statute,  or  known  in  law,  the  hour  of  half-past 
eight  or  nine  o’clock  in  the  evening  must  surely  be  recognized 
as  som epart  of  the  day.  If  the  day  could  be  considered  at  an 
end  at  dark,  then  the  time  for  depositing  notices  of  protest  in 
the  post  office  would  vary  with  the  seasons,  and  would  be 
different  in  different  places;  but  the  statute  does  not  mean 
any  such  absurdity,  and  must  be  taken  to  give  the  right  to 
deposit  notices  in  the  post  office  at  any  time  during  the  first 
30  (to  32)  14  u.  c.  q.  b. 
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or  second  periods  of  twenty-four  hours  each,  immediately 
following  default  in  payment.  A day  is  not  necessarily 
confined  to  the  period  of  light , but  embraces  the  morning 
and  the  evening  and  the  night,  the  several  parts  of  it  having 
distinct  names  by  which  they  are  usually  known.  The  ob- 
' jections,  then,  as  to  the  insufficiency  of  the  notices  to  the 
endorsers,  arising  from  the  time  of  delivery,  wholly  fails ; but 
there  was  still  another  objection  urged  at  the  trial,  and  I sup- 
pose intended  to  be  urged  here  again,  that  the  note  being  the 
property  of  the  plaintiff,  and  the  money  payable  to  him,  the 
protest  and  the  notices  given  by  the  Commercial  Bank  as  the 
holders  were  insufficient  and  void. 

By  the  evidence  of  the  plaintiff  it  is  shewn  that  the  note 
was  sent  by  him,  or  left  at  the  agency  at  Belleville,  for  the 
express  purpose  of  collection,  or  in  case  of  non-payment  to 
be  protested.  They  were  the  holders  in  fact  when  the  note 
became  due,  and  entitled  to  demand  and  receive  payment ; 
and  not  being  paid  they  were  bound,  as  the  holders,  to  give 
notice  of  dishonour  to  the  endorsers,  in  order  to  prevent  them 
from  being  relieved  of  their  liability — 2 Camp.  177 ; 2 Hall's 
Hep.  112,  American.  The  defendants  have  no  right  to  allege 
that  the  notices  which  they  received  were  insufficient  because 
sent  to  them  by  parties  who  were  the  holders  of  the  note  for 
the  plaintiff’s  benefit.  They  received  the  notice  of  non-pay- 
ment in  order  that  they  might  attend  to  their  own  interests 
in  the  matter;  and  the  notice  was  not  the  less  effectual 
because  it  came  from  holders  who  had  only  a special  pro- 
perty in  the  note.  If  the  note  had  been  paid  at  maturity 
at  the  Commercial  Bank  at  Belleville,  where  it  was  payable, 
the  makers  and  endorsers  would  be  discharged.  The  plain- 
tiff could  not  afterwards  look  to  them  for  payment;  and  if 
the  bank  had  failed,  the  loss  would  undoubtedly  be  bis. 
This,  we  think,  shews  conclusively  that  the  bank  was  in  fact 
the  holder  at  the  time  the  note  became  due ; and  if  so, 
whether  for  the  interest  of  the  plaintiff  or  for  its  own  in- 
terest, must  be  wholly  immaterial.  We  think  the  verdict 
is  quite  correct,  and  cannot  be  disturbed  on  any  of  the 
grounds  alleged  against  it  by  defendants. 

Buie  discharged. 
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Nelson  v.  Baby  et  al. 

Sheriff— Liability  of  his  sureties — Evidence  of  defendant  to  be  served  being  in 

the  county. 

A sheriff’s  sureties  are  not  liable  for  an  accidental  slip  of  himself  or  his 
clerk,  in  reciting  in  a bail  bond  that  the  action  is  in  the  County  Court, 
when  it  is  in  the  Common  Pleas. 

Where  to  an  action  against  a sheriff  and  his  sureties,  for  not  serving  a capias, 
the  defendants  plead  that  the  person  to  be  served  was  not  to  be  found  in 
the  county,  the  mere  fact  that  he  was  seen  there  by  some  third  party 
during  the  currency  of  the  writ  does  not  necessarily  rebut  the  plea.  It 
should  be  shewn  that  the  sheriff,  without  gross  negligence,  must  have 
known  of  his  being  there  ; and  it  depends  upon  the  evidence  whether  the 
sheriff  alone  is  liable  for  such  omission  to  serve,  or  his  sureties  also. 
Neglecting  to  return  a writ  is  misconduct,  for  which  the  sureties  are  re* 
sponsible. 

This  was  an  action  of  covenant,  brought  against  the  defend- 
ant W.  D.  Baby,  as  sheriff  of  the  county  of  Essex,  and  the 
other  defendants  his  sureties,  on  the  usual  covenants  under  the 
statutes.  The  declaration,  for  assigning  breaches,  stated  the 
issue  of  a capias  out  of  the  Court  of  Common  Pleas  at  the 
suit  of  the  plaintiff  against  Harris  & McMullin,  and  delivery 
to  the  sheriff,  with  directions  to  arrest  Harris,  and  to  serve  a 
copy  on  McMullin : that  the  sheriff  did  arrest  Harris,  but 
allowed  him  to  escape  voluntarily  ; that  he  did  not  serve  a 
copy  on  McMullin,  nor  did  he  return  the  writ,  whereby  the 
plaintiff  was  prevented  from  proceeding  in  the  suit,  and  was 
likely  to  lose  his  debt.  The  pleas  were,  first  and  second,  non 
est  factum  / Third — That  the  sheriff  did  not  arrest  Harris  : 
Fourth — Denial  of  escape : Fifth — That  bail  was  put  in  for 
Harris  according  to  the  exigency  of  the  capias : Sixth — That 
McMullin  was  not  to  be  found  in  the  county : Seventh — 
That  the  sheriff  did  return  the  writ : Eighth — By  defendant 
Laliberty,  that  he  gave  notice  under  the  act,  and  relieved 
himself  from  liability.  Issue  was  taken  on  all  these  pleas. 

The  plaintiff  proved  at  the  trial — first,  the  covenant; 
secondly,  that  the  sheriff  admitted  that  he  had  arrested 
Harris,  and  said  he  had  taken  a bail  bond,  and  at  the  expi- 
ration of  the  eight  days,  on  being  applied  to  for  an  assignment 
of  the  bail  bond,  he  had  assigned  a paper  which  was  after- 
wards discovered  to  be  a bond  conditioned  to  appear  and  put 
in  bail  in  the  County  Court,  instead  of  in  the  Common  Pleas, 
in  which  court  the  action  was  brought.  Thirdly — That 
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McMullin  was  in  the  county  (and  in  the  office  of  the  clerk  of 
the  County  Court  in  Sandwich)  a few  days  after  the  issue  of 
the  capias,  and  of  course  during  its  currency.  Fourth — That 
the  sheriff  was,  during  the  currency  of,  and  after  the  expiring 
of  the  capias , frequently  requested  to  return  it,  but  did  not 
do  so.  The  defendants  proved  that  about  a month  after  the 
arrest  of  Harris,  and  the  giving  of  the  irregular  bail  bond, 
special  bail  had  been  put  in  for  Harris ; that  the  plaintiff  had 
brought  an  action  against  the  bail  on  the  bail  bond,  but  had 
dropped  it  on  discovering  the  irregularity ; and  that,  as  to  the 
defendant  Laliberty,  he  had  mailed  the  noticesunder  the  Act, 
and  had  received  an  acknowledgment  of  their  receipt  before 
the  breaches  had  been  committed  ; and  it  was  further  shewn 
that  Laliberty  had  died  a day  or  two  before  commission  day. 
In  answer  to  a question  of  the  defendants’  counsel,  one  of  his 
witnesses  said  that  McMullin  had  been  served,  but  this 
evidence  was  objected  to  by  the  plaintiff  as  disproving  de- 
fendants’ own  plea  of  non  est  inventus , and  was  rejected  by 
the  learned  judge.  The  plaintiff  moved  for  leave  to  add  a 
suggestion  of  the  death  of  Laliberty  to  the  record,  which  was 
granted.  The  defendant  objected  that  the  death  of  Laliberty 
abated  the  action  as  to  all : that  the  entry  of  special  bail  re- 
lieved the  sheriff : that  the  bringing  of  the  action  against  the 
bail  relieved  the  sheriff : and  that  the  breaches  did  not  arise 
from  such  wilful  misconduct  on  the  part  of  the  sheriff  as 
would  sustain  this  action  against  him  and  his  sureties.  A 
verdict  was  taken  for  the  plaintiff  subject  to  the  opinion  of 
the  court  on  the  whole  case,  and  with  leave  to  move  to  enter 
a nonsuit,  or  to  reduce  the  verdict  to  nominal  damages. 

Prince , for  the  plaintiff,  cited  Fuller  v.  Prest,  7 T.  R.  109 ; 
Williams  v.  Mostyn,  4 M.&W.  145 ; Sewell  on  Sheriffs, 446-9; 
Clandinan  v.  Dixon  et  al.,  9 U.  C.  R.  266 ; O’Connor  v. 
Hamilton,  4 U.  C.  R.  243;  Corkery  v.  Graham,  1 U.  C. 
R.  315;  Savage  v.  Jarvis,  8 U.  C.  R.  331. 

O'  Connor  for  defendants. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

If  this  were  an  action  against  the  sheriff  alone,  we  should 
be  at  a loss  to  know  what  to  order  in  respect  to  one  point 
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submitted  to  us : that  is,  whether  the  verdict  should  not  be 
reduced  to  nominal  damages.  What  amount  of  damages  was 
given  we  are  not  informed ; and  as  one  complaint  is  of  an 
escape  in  the  eye  of  the  law,  rather  than  an  actual  voluntary 
escape,  and  that  upon  mesne  process,  and  the  other  com- 
plaint is  the  failure  to  serve  a copy  on  the  other  defendant  of 
the  same  mesne  process,  what  damages  the  plaintiff  should 
recover,  even  against  the  sheriff,  would  depend  upon  whether 
he  gave  evidence  to  satisfy  the  jury  that  he  had  lost  his  debt, 
-or  any  and  what  portion  of  it,  or  what  injury  he  had  received 
from  the  delay.  There  is  no  statement  of  the  evidence  placed 
before  us,  and  for  all  that  we  can  see  neither  of  the  defend- 
ants may  have  had  the  means  of  paying  anything. 

As  regards  the  sureties,  we  think  it  clear  they  are  not  liable 
for  an  accidental  slip  of  the  sheriff,  or  his  deputy  or  his  clerk, 
in  reciting  the  action  to  be  in  the  County  Court  when  it  was 
in  the  Common  Pleas.  Froip  the  present  action  being  brought 
in  the  “ inferior  jurisdiction,”  I think  it  likely  the  arrest  may 
have  been  for  such  a sum  as  might  well  have  led  a person  to 
suppose  that  it  was  in  the  County  Court ; still  no  doubt  the 
mistake  was  one  for  which  the  sheriff  himself  is  liable,  but 
we  do  not  consider  it  one  for  which  his  sureties  are  responsible. 

We  refer  to  the  1st,  2nd,  11th,  12th  and  21st  clauses  of 
the  statute  3 Wm.  IY.  ch.  8,  and  to  the  schedule  at  the  end 
of  the  Act,  and  to  the  case  of  McIntosh  v.  Jarvis  in  this 
court  (8  U.  C.  R.  530).  In  the  multiplicity  of  business  which 
a sheriff  has  to  discharge,  and  subject  as  he  is  to  be  called 
away  from  his  office  on  duty,  which  compels  him  to  have  acts 
performed  by  others  for  whose  conduct  he  is  of  course  re- 
sponsible himself,  we  think  such  a mistake  as  inserting  one 
court  in  place  of  another  in  a bail  bond  is  not  that  kind  of 
wilful  misconduct  for  which  the  statute  makes  the  sureties 
responsible. 

If  the  covenant  was  taken  in  the  words  of  the  form  given 
in  the  statute,  as  we  suppose  it  was,  what  is  complained  of 
here  would  not  certainly  come  within  it ; we  mean  as  regards 
the  defendant  in  the  capias  who  was  arrested. 

With  respect  to  the  alleged  non-service  of  McMullin,  the 
only  answer  made  by  these  defendants  is  that  he  was  not  to 
be  found  in  the  county.  As  to  that  plea,  the  mere  fact  that 
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McMullin  was  seen  by  some  third  party  was  not  necessarily 
sufficient  to  rebut  it.  The  evidence  should  have  shewn  either 
that  the  sheriff  or  his  deputy  had  notice  of  his  being  there, 
or  that  he  was  so  openly  and  notoriously  within  the  county 
that  the  sheriff,  without  gross  negligence,  must  have  known 
it.  If  all  that  was  shewn  was  that  he  was  in  fact  seen  within 
the  county  by  one  person  on  one  occasion,  the  omission  to 
serve  him  would  not  make  the  sheriff  necessarily  liable,  much 
less  his  sureties. 

The  evidence  might  have  been  such  as  to  render  both  liable, 
or  the  sheriff  and  not  the  sureties ; but  what  is  stated  does 
not,  we  think,  shew  either  one  or  the  other  necessarily  liable, 
nor  does  the  evidence  that  was  received  at  the  trial.  It 
would  be  a question  for  the  jury. 

As  to  the  plea  that  the  sheriff  did  return  the  writ,  it  seems 
not  to  have  been  proved,  and  the  sheriff  and  his  sureties, 
therefore,  should  have  a verdict  gntered  against  them  on  that 
plea:  against  the  sheriff,  if  he  had  been  sued  alone,  for  any 
real  damage  proved  to  have  arisen  from  it ; against  the  sure- 
ties, the  plaintiff  could  only  recover  for  nominal  damages, 
unless  the  not  returning  the  writ  appeared  on  the  evidence  to 
be  that  wilful  misconduct  which  comes  within  the  covenant,, 
in  which  case  the  same  damages  should  be  given  against  them 
as  it  would  have  been  proper  to  give  against  the  sheriff,  if  he 
had  been  sued  for  the  negligence  alone. 

Upon  the  evidence  that  was  given,  and  considering  also 
the  fact  that  the  defendants  offered  to  prove  that  McMullin 
was  in  fact  served,  and  that  no  proof  was  given  of  any  actual 
damage  they  sustained  in  consequence  of  the  writ  not  being 
returned,  we  have  no  foundation  for  saying  that  any  sum  the 
plaintiff  should  have  recovered  beyond  nominal  damages  was 
proper  to  be  given  for  that  cause  of  action. 

The  statute  enacts,  that  in  actions  upon  the  covenant  the 
defendants  shall  be  held  liable  to  indemnify  the  suitor  against 
damages  sustained.  Some  proof  of  the  damage  sustained 
should  therefore  be  given. 

We  do  not  see  any  clear  right  of  action  established  against 
the  sureties,  except  in  regard  to  the  breach  for  not  returning 
the  writ,  and  on  that  breach  we  see  no  claim  to  substantial 
damages  established  bv  evidence. 
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We  are  therefore  of  opinion  that  a verdict  should  be 
rendered  for  the  plaintiff  on  the  issue  on  the  plea  that  the 
sheriff  did  return  the  writ,  with  nominal  damages  ; for  it  is 
wilful  misconduct  not  to  return  the  writ  when  repeatedly 
asked  to  do  it. 

The  plaintiff  seems  also  entitled  to  a verdict  on  the  1st, 
2nd,  3rd,  4th  and  fifth  pleas,  but  we  think  we  cannot  say 
that  the  evidence  shewed  the  plaintiff  entitled  to  a verdict 
on  the  6th  plea,  though  the  jury  might  perhaps  not  impro- 
perly have  found  for  him  upon  it. 

Of  course,  as  there  can  be  no  recovery  unless  against  all 
the  defendants  who  are  living,  and  as  the  damages  cannot 
be  severed,  the  plaintiff*  can  only  recover  against  the  sheriff* 
in  this  action  what  he  can  recover  against  the  sureties. 

The  death  of  the  defendant  Laliberty  of  course  only  abates 
the  action  as  regards  him. 


Foster  y.  Geddes. 

Acceptance  by  treasurer  of  a company — Liability — Seal. 

Defendant  accepted  a bill  drawn  upon  him  as  treasurer  of  the  Wolfe  Island 
Railway  and  Canal  Co.,  thus  : “Accepted,  W .A.  Geddes,  Trea.  W.  I. 
R.  W.  & C.  Co.,”  adding  the  company’s  seal — Held,  that  he  was  per- 
sonally liable. 

Semble,  that  an  impression  upon  the  paper,  without  wax  or  any  extraneous 
substance,  is  a sufficient  seal. 

This  was  an  action  brought  by  the  payee  against  the 
drawer  and  acceptor  of  the  following  bill  of  exchange  : 

“Kingston,  8th  January,  1855. 

“ £32  8s.  lOd. 

“Ninety  days  after  date,  pay  to  the  order  of  Alexander 
Foster,  at  the  office  of  the  Bank  of  Upper  Canada,  in  King- 
ston, the  sum  of  thirty-two  pounds  eight  and  ten  pence 
currency,  and  charge  the  same  to  account  of  your  obedient 
servant, 

“Wm.  R.  Allen. 

“ W.  A.  Geddes,  Esq.,  Treasurer  of  the  Wolfe 
Island  Canal  Company,  Kingston.” 

The  acceptance  was  thus : “ Accepted,  W.  A.  Geddes, 
Trea.  W.  I.  K.  W.  & C.  Co.,”  with  an  impression  of  a 
seal  made  on  the  paper. 
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At  the  trial  at  Kingston,  before  Draper,  C.  J.,  it  was 
proved  that  the  impression  on  the  bill  of  exchange  was  the 
representation  of  the  seal  of  the  Wolfe  Island  Railway  <fe 
Canal  Co. ; and  it  was  contended  that  it  was  the  acceptance 
of  the  company,  and  not  the  individual  acceptance  ot 
the  defendant  Geddes,  and  that  he  could  shew  this  under 
his  plea  that  he  did  not  accept.  The  objection  was  over- 
ruled, leave  being  reserved  to  move  for  a nonsuit,  and  the 
plaintiff  had  a verdict. 

Eelliwell  moved  for  a nonsuit  on  the  leave  reserved. 

Burns,  J.,  delivered  the  judgment  of  the  court. 

With  the  exception  of  adding  a seal,  the  case  is  quite 
un distinguishable  from  The  Bank  of  Montreal  v.  DeLatre 
(5  U.  C.  R.  362),  in  which  the  court  held  the  defendant  to  be 
personally  liable  upon  an  acceptance  similar  to  the  present. 
Since  the  decision  of  that  case  one  very  similar  has  been 
decided  in  England  in  like  manner — Owen  v.  VanUster  (10 
C.  B.  318).  With  respect  to  the  point  whether  the  impres- 
sion of  the  company’s  seal  upon  the  paper,  without  wax  or 
a wafer,  or  some  substance  adhering  to  the  paper,  is  to  be 
treated  as  a seal,  the  case  of  The  Queen  v.  The  Inhabitants 
of  St.  Paul  7 Q.  B.  232)  would  establish  that  it  should  be 
treated  as  a seal.  The  addition  of  the  seal  of  the  company, 
however,  does  not  the  less  make  the  acceptance  of  the  de- 
fendant his  own  individual  acceptance.  It  might,  perhaps, 
have  had  that  effect,  if  the  bill  had  been  accepted  on  behalf 
of  the  company  per  procuration,  but  it  is  not  so  accepted. 
There  should  therefore  be  no  rule. 


Rule  refused. 
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Bunnel  y.  Whitlaw. 

Commission  to  examine  witnesses — Sale  of  flour — Warranty. 

An  affidavit  of  the  due  taking  of  a commission  to  examine  witnesses,  need 
not  state  in  so  many  words  that  the  evidence  was  duly  taken.  It  is 
sufficient  if  it  describes  how  the  commissioners  proceeded,  and  thus  shews 
that  the  evidence  was  in  fact  so  taken.  Nor  is  it  any  objection  that  one 
of  the  witnesses  affirmed  instead  of  swearing. 

Held,  that  upon  the  affidavits  set  out  below  it  sufficiently  appeared  that 
defendant  had  waived  filing  cross-interrogatories,  more  especially  as  the 
evidence  had  been  taken  more  than  six  months  before  the  trial,  and  he 
had  never  moved  against  the  proceedings. 

Held  also,  that  under  the  circumstances  of  this  case  the  plaintiff  was 
entitled  to  recover,  because  certain  flour  sold  to  him  as  “ Victoria  Extra” 
had  not  passed  inspection  as  extra  superfine. 

Special  assumpsit. — First  count:  that  on  the  6th  of  March, 
1855,  in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  would  buy  of  defendant  2,000  barrels  of  flour  at 
38s.  per  barrel  to  be  paid  therefor,  the  defendant  undertook, 
and  then  promised  the  plaintiff  that  the  flour  was  of  a certain 
brand  or  quality,  known  as  and  called  “ Victoria  Extra.” 
The  plaintiff  averred  that  he  did  then  buy  of  the  defendant 
the  said  flour  at  that  price,  and  did  pay  him  therefor ; yet 
the  defendant  disregarded  his  promise,  in  this,  that  the  said 
flour  so  sold  was  not  at  the  time  of  the  sale,  or  of  the  delivery 
thereof,  or  of  the  making  of  the  promise  of  the  defendant, 
of  the  brand  and  quality  of  flour  known  as  Victoria  Extra, 
but  was  of  a greatly  inferior  quality  and  description,  and  of 
much  less  value.  The  second  count  alleged  purchase  by  the 
plaintiff  of  2,000  other  barrels  of  flour,  at  42s.  6d.  per  barrel 
of  Victoria  Extra,  which  the  defendant  promised  to  deliver  ; 
that  afterwards  the  defendant  delivered  the  same  at  divers 
times,  but  he  disregarded  his  promise,  in  this,  that  the  flour 
was  not  of  the  brand  or  quality  called  Victoria  Extra,  but  was 
of  a greatly  inferior  quality  and  description,  and  of  much 
less  value. 

The  defendant  pleaded — 1st,  Non-assumpsit ; 2nd,  That 
the  flour  in  both  counts  was  at  the  time  of  the  sale  and 
delivery,  and  of  the  making  of  the  defendant’s  promise,  of 
the  brand  and  quality  known  as  Victoria  Extra. 

At  the  trial,  before  Burns,  J.,  at  Brantford,  the  facts 
appeared  as  follows:  One  parcel  of  flour,  1,000  barrels,  was 
sold  by  defendant  to  the  plaintiff  in  March,  1855,  and  the 


242  queen’s  bench,  easter  term,  19  vic. 

bill  of  parcels  described  it  as  1,000  barrels  Victoria  Extra 
flour  at  $7  60cts.  Another  lot  of  flour,  2,000  barrels, 
was  purchased  by  the  plaintiff  from  defendant  in  April, 
1855,  and  the  bill  of  parcels  described  that  as  2,000  barrels 
flour  Victoria  Extra,  at  $8  50cts.  per  barrel.  It  was  proved 
that  the  defendant  manufactured  the  flour  at  his  mills  at 
Paris,  and  was  a manufacturer  of  flour,  and  that  the  plain- 
tiff lived  at  Brantford  and  dealt  in  purchasing  flour  and 
selling  again  at  Buffalo,  or  in  the  American  market.  The 
3,000  barrels  in  question  were  forwarded  by  the  defendant, 
bv  the  Buffalo  and  Brantford  Bail  way,  to  Buffalo,  for  the 
plaintiff  It  was  proved  that  in  the  trade  the  brand  indicates 
the  quality  of  the  flour,  and  that  defendant’s  flour,  known 
as  Victoria  Extra,  was  extra  superfine  flour.  The  first  1,000 
barrels  were  resold  by  the  plaintiff  to  a dealer  in  Buffalo  before 
leaving  the  defendant’s  mills,  and  before  delivery  of  it  defend- 
ant was  told  that  the  plaintiff  had  guaranteed  it  to  be  extra 
superfine,  and  he  replied  that  the  plaintiff  ran  no  risk  in  doing 
so,  but  that  he  might  if  it  had  been  guaranteed  as  double  extra. 
The  dealer  in  Buffalo,  who  was  examined  upon  commission, 
stated,  that  upon  making  the  bargain  for  the  1,000  barrels  he 
went  to  the  defendant,  who  represented  to  him  that  the  flour 
manufactured  by  him  branded  Victoria  Extra  was  the  best 
kind  of  superfine  extra  flour,  and  would  pass  as  such  in  any 
market.  Of  this  1,000  barrels  the  defendant  delivered  925, 
and  he  paid  for  the  remaining  75  barrels.  The  2,000  barrels 
were  also  sold  in  Buffalo.  Several  witnesses  were  examined 
upon  commission  in  Buffalo,  to  speak  of  the  quality  of  flour 
known  in  that  market  as  Victoria  Extra,  manufactured  by  the 
defendant.  A portion  of  both  lots  was  inspected,  and  all  the 
witnesses  stated  that  the  flour  was  a low  grade  of  superfine 
flour,  and  not  extra  superfine,  and  that  the  difference  of 
price  at  Buffalo  was  from  Is.  3d.  to  2s.  6d.  per  barrel 
between  extra  superfine  and  what  the  defendant’s  flour 
turned  out  to  be.  With  regard  to  the  first  1,000  barrels 
sold  complaints  were  made  to  the  plaintiff  by  the  person  to 
whom  the  flour  was  sold,  and  the  plaintiff  was  called  on  to 
make  good  the  difference.  On  the  4th  of  May,  1855,  the 
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defendant  was  written  to  on  the  subject  of  the  1,000  barrels, 
as  follows  : 

“ Enclosed  we  send  you  a copy  of  a letter  received  from 
Messrs.  Losee  & Son  respecting  the  1,000  barrels  extra  flour 
we  sold  Mr.  Freeman  in  March  last,  by  which  you  will  see 
we  are  likely  to  get  into  trouble  with  him  about  it.  We 
have  received  several  other  letters  upon  the  same  subject. 
The  last  one  states  they  have  not  yet  been  able  to  get  the 
balance  of  the  flour  (75  barrels),  and  that  we  must  hold 
ourselves  responsible  for  the  delay,  as  well  as  for  the  quality 
of  the  flour.  This  is  certainly  a very  unpleasant  business 
for  us,  as  you  stated  there  was  no  risk  in  our  guaranteeing  it 
extra,  although  you  said  it  would  be  doubtful  about  it  passing 
double  extra.  We  are  anxious  to  hear  from  you  before  writ- 
ing Mr.  F.  about  the  flour,  as  if  it  is  as  he  states,  we  suppose 
we  are  liable  for  the  difference  in  value,  in  which  case  we 
shall  expect  you  to  stand  between  us  and  harm.’’ 

The  defendant  in  reply  wrote  the  same  day,  as  follows : 

“ Your  favour  with  copy  of  Losee’s  letter  is  received.  The 
flour  has  been  ready  for  delivery,  and  the  instructions  were 
at  the  station  to  forward,  where  of  course  ended  our  responsi- 
bility. The  flour  sent  was  that  branded  Victoria,  all  of  which 
elsewhere  has  been  right.  Every  barrel  of  New  Paris  ever 
sent  to  New  York  has  passed  extra.  With  Losee  I have 
nothing  to  do,  and  do  not  wish  to.” 

On  the  8th  of  May  the  defendant  was  again  written  to, 
stating  that  proceedings  had  been  threatened,  and  asking  for 
defendant’s  permission  to  arrange  the  matter,  but  to  this 
letter  the  defendant  made  no  reply.  On  the  14th  of  May, 
1855,  the  plaintiff  compromised  the  claim  upon  him  in  respect 
of  the  1,000  barrels  for  the  sum  of  $300.  The  1,000  barrels 
were  understood  to  be  on  hand  when  the  plaintiff  purchased, 
but  the  2,000  barrels  were  to  be  delivered  at  different  times, 
so  much  per  week,  until  all  completed. 

On  the  opening  of  the  commission  of  evidence  the  defend- 
ant’s council  objected  to  the  sufficiency  of  the  affidavit  of 
execution.  Instead  of  stating  that  the  commission  had  been 
duly  executed,  and  the  evidence  duly  taken,  the  affidavit 
detailed  what  had  been  done  by  the  commissioners,  and  that 
he  had  attached  the  interrogatory  submitted  to  each  of  the 
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witnesses,  together  with  the  dep^ition  of  each  of  the  wit- 
nesses to  the  commission.  Another  objection  was  made ; 
that  it  appeared  one  of  the  witnesses  was  affirmed  instead  of 
being  sworn,  and  the  commission  gave  the  commissioners  no 
authority  to  do  that.  The  objections  were  overruled.  No 
cross  interrogatories  appeared,  nor  were  the  witnesses  cross- 
examined. 

On  the  part  of  the  defendant  his  miller  was  called,  who 
had  manufactured  flour  for  some  years  in  the  defendant’s 
mills,  and  he  stated  that  the  whole  of  the  flour — viz.,  the 
3,000  barrels — was  of  good  quality,  and  was  of  the  Victoria 
brand,  and  there  was  no  difference  between  that  which 
the  plaintiff  had  purchased  and  other  lots  of  the  same 
brand,  and  that  no  complaints  had  been  made  against  it 
from  any  source  elsewhere : that  the  inspectors  in  the 
United  States  varied  very  much  in  their  inspections  of  flour, 
and  that  reliance  was  not  to  be  placed  upon  them : that 
during  the  time  the  different  lots  of  flour  were  being  manu- 
factured the  plaintiff  several  times  during  the  whole  time, 
and  the  persons  to  whom  the  1,000  barrels  were  sold,  were  at 
the  defendant’s  mills  looking  at  and  inspecting  samples  of 
the  flour. 

The  learned  judge  directed  the  jury  to  say  whether  the 
defendant  had  guaranteed  to  the  plaintiff  the  quality  of  the 
flour  as  Victoria  Extra,  and  whether  that  name  was  synony- 
mous with  extra  superfine  flour,  or  whether  the  plaintiff  had 
bought  it  on  his  own  risk,  seeing  samples  of  the  flour  from 
time  to  time  ; and  if  the  latter,  then  that  he  could  not 
recover.  If  the  jury  found  the  former,  then  they  were  to 
consider  whether  the  flour  was  or  was  not  of  the  quality 
guaranteed,  and  in  the  difference  of  value  were  to  consider  the 
market  it  was  intended  for,  as  the  defendant  knew  where 
it  was  intended  to  be  disposed  of  by  the  plaintiff  quite  as 
well  as  the  plaintiff  did  in  buying. 

The  defendant’s  counsel  objected  to  the  charge,  and  con- 
tended that  the  plaintiff  should  have  shewn  by  witnesses  in 
this  country,  having  examined  and  inspected  the  flour, whether 
it  was  of  an  inferior  quality  or  not,  and  what  would  be  the 
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difference  in  value,  if  any,  at  the  place  where  the  purchase 
was  made. 

The  jury  found  for  the  plaintiff,  and  £278  5s.  damages. 

M.  C.  Cameron  obtained  a rule  nisi  to  set  aside  the 
verdict,  as  being  contrary  to  law  and  evidence,  and  for  mis- 
direction, and  the  reception  of  improper  evidence,  and  on 
the  ground  that  interrogatories  administered  to  the  witnesses 
on  behalf  of  the  plaintiff  were  not  served  upon  the  defendant, 
his  attorney  or  agent,  and  on  grounds  disclosed  in  affidavits. 
The  affidavit  of  the  defendant’s  attorney  stated  that  he  was 
never  served  with  any  copy  of  the  interrogatories  to  be  ad- 
ministered to  the  witnesses,  nor  had  he  any  opportunity  of 
inspecting  the  interrogatories  until  the  trial,  and  had  no 
opportunity  of  administering  cross-interrogatories,  and  had 
not  sufficient  notice  to  enable  him  to  attend  at  the  city  of 
Buffalo  upon  the  examination  of  the  witnesses,  he  having 
only  received  notice  on  the  8th  of  October,  1855,  for  the 
examination  on  the  following  day.  The  commission  was 
issued  on  the  4th  of  October,  1855,  and  the  evidence  appeared 
to  have  been  taken  in  Buffalo  on  the  9th.  The  9th  of  October 
was  the  commission  day  of  the  assizes  at  Brantford,  and  the 
record  was  then  entered  for  trial,  and  made  a remanet.  The 
remaining  affidavits  were — first,  of  the  defendant,  denying 
That  he  ever  guaranteed  or  gave  any  warranty  or  promise  to 
the  plaintiff,  or  any  other  person,  that  the  flour  would  pass 
inspection  in  any  market  as  extra.  The  affidavit  then  went 
on  to  say  that  he  had  been  engaged  in  the  manufacture  of 
flour  for  several  years,  and  the  custom  is,  that  flour  sold  of  a 
particular  brand  is  of  that  brand,  and  not  that  it  is  of  a 
particular  quality  ; and  that,  if  the  purchaser  desires  it  to  be 
of  a particular  quality,  or  to  pass  inspection  in  any  particu- 
lar market  as  of  a particular  quality,  he  should  have  a guar- 
antee to  that  effect;  and  in  the  absence  of  that,  then  it  is 
understood  that  the  brand  only  indicates  the  mill  brand. 
The  affidavit  further  stated  that  he  had  been  informed  and 
believed  that  a portion  of  the  flour  in  question  was  inspected 
in  New  York,  and  there  passed  inspection  as  extra  superfine. 
The  other  affidavit  was  in  corroboration  of  the  defendant  as 
to  the  custom  of  the  trade. 
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Read  shewed  cause,  and  filed  affidavits  in  reply.  The 
affidavit  of  the  plaintiff’s  attorney  stated  that  before  the 
commission  was  issued  he  mentioned  to  the  defendant’s  attor- 
ney that  the  plaintiff  desired  to  examine  witnesses  in  New 
York  and  Buffalo,  and  wished  him  to  join  in  it.  That  defend- 
ant’s attorney  subsequently  told  him  the  defendant  declined, 
because  he  was  satisfied  what  the  witnesses  would  swear  to. 
He  stated  that  on  the  5th  of  October  he  gave  the  defendant’s 
attorney,  after  the  commission  was  obtained  to  examine  in 
Buffalo,  notice  of  executing  the  commission  in  Buffalo  on 
the  6th  of  October.  That  after  service  of  this  notice  there 
was  no  difficulty  in  reaching  Buffalo  in  time.  On  the  6th  of 
October,  after  the  commission  was  sworn,  he  adjourned  the 
examination  of  the  witnesses  until  the  9th  of  October,  be- 
cause no  one  was  present  for  the  defendant.  That  upon  the 
8th  of  October  another  notice  was  served  on  the  defendant’s 
attorney  that  the  commission  would  be  executed  on  the  9th  of 
October,  and  that  defendant’s  attorney  told  him  on  the  8th 
that  the  defendant  did  not  care  about  cross-examining  the 
witnesses  in  Buffalo : that  he  knew  what  they  would  swear 
to.  That  by  reason  of  the  facilities  of  travelling  afforded 
by  the  Buffalo  and  Brantford  Bailway,  and  by  the  Great 
Western  Bailway,  there  was  no  difficulty  whatever  in  reach- 
ing Buffalo  to  be  present  at  the  examination. 

The  affidavit  of  the  plaintiff  denied  the  affidavit  of  the 
defendant  as  to  the  custom  of  the  trade,  and  asserted  that  the 
custom  was,  when  flour  was  purchased  before  being  manufac- 
tured to  be  of  a particular  brand,  that  it  should  bear  inspec- 
tion of  that  brand.  That  in  the  present  case,  the  plaintiff 
wished  to  have  an  extra  quality  of  the  Victoria  Extra,  and 
for  that  reason  paid  the  defendant  Is.  9d.  per  barrel  beyond 
the  common  price,  in  order  to  ensure  its  being  an  extra 
quality  of  superfine  flour,  and  that  defendant  promised  it 
should  be  so.  Further,  that  defendant,  in  former  transac- 
tions in  flour,  stated  to  him  that  a bill  of  purchase  of  flour 
stating  the  brand  and  quantity  was  a guarantee  that  the 
flour  to  be  delivered  on  such  bill  should  and  would  stand 
inspection  in  any  market  as  represented  by  the  bill.  The 
other  affidavit  was  by  the  witness  who  proved  at  the  trial 
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that  defendant  said  that  plaintiff  might  guarantee  the  flour 
as  extra  superfine,  when  it  was  sold. 

The  following  authorities  were  cited  on  the  argument : 
Power  v.  Barham,  6 N.  & M.  62,  4 A.  & E.  473  ; Yates  v. 
Pym,  6 Taunt.  446;  Wood  v.  Smith,  4 C.  & P.  45  ; De 
Sewhanberg  v.  Buchanan,  5 G.  & P.  343  ; Hastings  v. 
Lovering,  2 Pick.  214;  Winsor  v.  Lombard,  18  Pick.  60  ; 
Chanter  v.  Hopkins,  4 M.  & W.  399 ; Shepherd  v.  Kain,  5 
B.  & Al.  240. 

Bobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  neither  of  the  objections  stated  in  the  judge’s 
notes  to  have  been  taken  at  the  trial  to  the  reception  of  the 
evidence  under  the  commission,  was  entitled  to  prevail. 

The  statute  2 Geo.  IV.  ch.  1,  sec.  18,  does  no  doubt  require 
that  the  answers  to  the  interrogatories  shall  be  accompanied 
by  an  “ affidavit  of  the  due  taking  thereof,”  but  that  does 
not  mean  that  there  must  be  an  affidavit  stating  in  so  many 
words  that  the  evidence  “ was  duly  takenP  The  affidavit 
here  describes  how  the  commissioners  proceeded,  which 
enables  the  court  to  see  that  the  evidence  was  in  fact  duly 
taken.  All  that  can  be  said  is,  that  the  affidavit  is  un- 
necessarily particular,  which  is  no  objection,  where  the 
statute  has  not  prescribed  a certain  form  of  words  and  made 
it  imperative  to  follow  it.  The  other  objection  is,  that  one 
of  the  witnesses  did  not  swear,  but  affirmed,  while  the  com- 
mission directs  that  the  testimony  shall  be  taken  under  oath. 
There  is  no  difficulty  there,  for  the  statute  law  directs  that  in 
judicial  proceedings,  whenever  an  oath  is  required,  persons 
belonging  to  certain  religious  sects  named  may  affirm,  and 
we  must  in  all  such  cases  look  upon  the  affirmation  as 
standing  in  the  place  of  an  oath.  There  may  be  found  very 
many  cases  in  which  oaths  are  required  in  terms,  without 
anything  being  said  of  affirmation,  but  where  nevertheless 
persons  of  the  sects  referred  to  must  be  allowed  to  affirm. 

There  was  a third  objection  to  the  evidence  under  the 
commission,  which  it  appears  was  also  raised  at  the  trial, 
though  it  does  not  happen  to  be  mentioned  in  the  judge’s 
notes — namely,  that  the  defendant  had  not  a reasonable 
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opportunity  afforded  to  him  of  filing  cross  interrogatories. 
That  would  be  a most  substantial  objection  to  the  reception 
of  the  evidence,  if  it  were  not  explained. 

But  it  is  stated  in  the  affidavits  filed,  and  is  not  contra- 
dicted, that  the  defendant  waived  filing  cross  interrogatories, 
and  expressly  told  the  plaintiff’s  attorney,  while  there  was 
yet  time  to  do  it,  that  he  did  not  desire  it.  It  is,  besides, 
material  to  consider  that  the  evidence  was  taken  as  it  was 
under  the  commission,  and  with  the  knowledge  of  the  de- 
fendant’s attorney,  six  months  before  the  trial,  with  the 
intention  of  going  to  trial  at  the  previous  assizes,  so  that  the 
defendant  had  abundant  time  and  opportunity  to  move 
against  the  proceedings  before  the  trial  if  he  had  chosen, 
and  his  not  doing  so  confirms  the  allegation  that  he  had 
waived  his  right  to  cross-examine. 

As  to  the  merits  of  the  action,  the  words  “ Victoria  Extra” 
in  the  description  given  by  the  defendant  of  the  flour  he  was 
selling,  are  shewn  by  the  evidence  to  have  a perfectly  well 
understood  meaning  in  the  trade.  It  is  true,  I have  no 
doubt,  as  one  of  the  affidavits  states,  that  when  parcels  of 
flour  are  passed  from  one  to  another  among  merchants,  the 
use  of  such  words  as  descriptive  of  the  article  sold  does  not 
make  the  vendor  liable  as  upon  a warranty.  The  vendor  is 
understood  to  sell  the  lot  according  to  the  designation  by 
which  he  has  received  it ; and  where  no  description  is  used 
he  is  not  considered  liable  for  any  deficiency  in  quality,  unless 
indeed  he  has  given  an  undertaking  that  it  shall  pass  inspec- 
tion as  of  the  quality  mentioned  in  the  brand,  or  shall  in 
truth  be  of  that  quality.  But  it  is  different  in  the  case  of  a 
person  buying  from  one  who  manufactures  the  article, 
because  the  quality  of  the  article,  and  the  use  of  the  brand, 
are  under  his  control. 

There  was  besides  in  this  case  evidence  of  an  express 
engagement  by  the  defendant,  that  the  flour  for  which  the 
plaintiff  was  bargaining  should  be  of  the  quality  known  as 
extra  superfine,  and  that  he  exacted  and  received  an  extra 
price  proportionate  to  that  description  of  flour. 

The  case  of  Chanter  v.  Hopkins  (4  M.  & W.  399),  cited 
by  Mr.  Cameron  as  an  authority  for  the  defendant,  is  a 
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material  and  interesting  case  on  this  branch  of  the  law. 
The  principle  is  well  applied  in  it,  and  the  subject  was  care- 
fully discussed  ; but  the  decision,  and  the  whole  language  of 
the  court,  is  adverse  to  what  the  defendant  contends  for 
here.  We  think  the  rule  must  be  discharged. 

Rule  discharged. 


Rapelje,  Sheriff,  v.  Finch  et  al. 

Bond  to  return  goods  to  sheriff— Plea  of  seizure  by  defendant’s  landlord. 

Debt,  by  a sheriff  upon  a bond  to  secure  the  return  when  called  for  of 
certain  goods  of  one  F.  which  he  had  seized,  and  which  he  consented  to 
leave  with  the  debtor  until  sale.  Defendants  pleaded  that  after  the 
making  of  the  bond,  and  before  this  suit,  and  before  they  had  been  called 
upon  to  return  the  goods,  the  landlord  of  F.  seized  them  on  a distress  for 
rent,  and  took  them  out  of  defendants’  control,  wherefore  they  were 
unable  to  return  them. 

Held , no  defence. 

Demurrer. — The  pleadings  are  sufficiently  stated  in  the 
judgment. 

M.  G.  Cameron , for  the  demurrer. 

MoMichael  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

On  the  argument  of  this  case,  the  exceptions  which  had 
been  taken  to  the  declaration  were  not  pressed,  and  the 
defendants’  counsel  confined  himself  to  supporting  his  plea. 

We  think  the  plaintiff  is  entitled  to  succeed  upon  the 
demurrer.  The  sheriff  sues  upon  a bond,  given  to  him  to 
secure  the  return,  when  called  for,  of  certain  goods  of  one 
Finch,  which  were  taken  in  execution,  and  which  he  consented 
to  leave  upon  the  premises  of  the  debtor  till  the  sale.  The 
goods  not  being  produced  when  called  for,  he  sues  the 
defendants  upon  their  bond  ; and  they  set  up,  as  their  excuse 
for  not  producing  the  goods,  that  after  the  making  of  the 
bond,  and  before  the  commencement  of  this  suit,  and  before 
they  had  been  called  upon  to  return  the  goods,  the  landlord 
of  Finch  had  come  and  seized  them  as  a distress  for  rent  in 
arrear,  and  took  them  out  of  the  possession  and  control  of  the 
defendants : wherefore,  as  the  defendants  say,  they  were  not 
32  (to  34)  14  u.  c.  q.  b. 
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able  to  deliver  the  goods  to  the  plaintiff,  and  did  neglect  to- 
deliver  them,  as  they  lawfully  might. 

The  plea  does  not  state  that  the  landlord’s  rent  was  due  at 
the  time  the  sheriff  seized  the  goods  under  the  execution,  but 
merely  that  it  was  due  when  the  distress  for  rent  was  made, 
which  was  after  the  sheriff’s  seizure.  The  defendants  there- 
fore  do  not  even  shew”  a case  that  comes  under  the  statute 
8 Anne  ch.  14;  and  even  if  they  had,  they  would  still  have- 
shewn  no  right  to  distrain  the  goods  then  in  the  custody  of 
the  law,  but  only  a right  in  the  landlord  to  obtain  his  rent  out 
of  the  proceeds  by  serving  a proper  notice  upon  the  sheriff. 

The  plea,  therefore,  shews  nothing  but  a removal  of  the 
goods,  which,  for  all  that  appears,  may  have  been  a wholly 
wrongful  act. 

I suppose  what  they  meant  to  rely  upon  was,  that  the 
performance  of  their  obligation  had  been  rendered  impos- 
sible by  the  act  or  operation  of  the  law,  and  so  to  bring 
themselves  within  that  class  of  cases  which  is  treated  of  in 
Com.  Dig.  <£  Condition  L.”  14 ; 1 Roll.  Abr.  452,  but  the 
plea  is  quite  insufficient  for  that  purpose.  The  defendants, 
we  think,  can  with  no  reason  contend  that  the  sheriff  had 
abandoned  the  seizure,  as  in  Blades  v.  Arundale  (1  M.  & S. 
711)  by  withdrawing  from  the  premises,  and  leaving  no  one 
-in  possession  of  the  goods,  for  he  gave  unequivocal  evidence 
of  his  intention  not  to  abandon  the  possession  by  taking  the 
bond  which  he  now  sues  upon. 

It  was  to  save  the  defendants  in  the  execution  from  the 
inconvenience  and  annoyance  of  having  the  goods  removed, 
or  a bailiff  put  into  the  house,  that  the  defendants,  as  we 
may  suppose,  gave  their  bond ; and  one  of  the  objects  of  the 
sheriff  taking  the  security  is  to  save  him  and  the  plaintiff  in 
the  execution  from  just  what  has  occurred  here. 

If  these  defendants,  or  some  one  else,  had  not  undertaken 
that  the  goods  should  be  forthcoming  when  wanted,  we  may 
reasonably  assume  that  the  sheriff  would  have  removed  them, 
and  not  left  them  subject  to  distress  for  rent,  or  incurred 
.any  other  risk. 


Judgment  for  plaintiff  on  demurrer. 
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Clarke  v.  Easton. 

Plea,  that  plaintiff's  money  seized  in  defendant's  hands  under  execution  from, 
Division  Court — 13  & 14  Vic.  ch.  53,  sec.  89 — Construction  of. 

Defendant  had  taken  a conveyance  from  the  plaintiff  of  certain  timber 
under  an  agreement,  by  which  he  was  authorized  to  sell  it  and  receive 
the  proceeds  of  such  sale  “in  his  own  name,  or  otherwise,  as  he  should 
think  propel,”  and  after  making  certain  deductions  allowed,  he  was  to 
pay  to  the  plaintiff  any  balance  of  the  purchase  money  which  should 
remain  in  his  hands. 

To  an  action  by  the  plaintiff  upon  this  agreement  for  moneys  alleged  to  be 
due  him,  defendant  pleaded  that  after  the  sale  of  the  timber,  and  before 
this  suit,  and  while  the  moneys  mentioned  in  the  declaration  remained 
in  defendant’s  hands,  they  were  seized  by  a bailiff  of  a division  court, 
under  an  execution  issued  from  that  court  against  the  plaintiff,  at  the 
suit  of  one  O. 

Held  on  demurrer,  plea  bad,  as  it  imported  nothing  more  than  that  defend- 
ant was  indebted  to  the  plaintiff  in  a certain  sum,  and  such  a claim  could 
not  be  seized  under  13  & 14  Vic.  ch.  53,  sec.  89. 

Quaere , if  defendant  had  set  out  the  amount  of  plaintiff ’s  money  in  his 
hands,  and  averred  that  this  sum  remained  separate  and  apart  from  his 
own,  for  the  plaintiff,  when  it  was  seized — whether  that  would  have 
been  a good  defence. 

Declaration— That  the  plaintiff,  by  indenture,  sold  and 
conveyed  to  defendant  all  his  elm  timber  on  the  River  Moira 
marked  “ C.  K. : ” that  it  was  agreed  that  defendant  should 
advance  a certain  sum  on  the  execution  of  said  indenture, 
c.;  and  also  that  the  said  defendant  should  have  the  un- 
controllable and  perfect  right  to  sell  the  said  timber  to  such 
person  or  persons  as  he  should  think  fit,  and  to  take  and 
receive  the  proceeds  of  such  sale  in  his  own  name  or  other- 
wise, as  he  should  think  proper  ; also,  that  the  said  defend- 
ant should  have  the  right,  on  receipt  of  the  said  purchase 
money  aforesaid,  to  take  therefrom : First,  all  sums  by  him 
paid  out  or  in  any  way  expended  for,  or  in  respect  of,  or  on 
account  of  the  said  timber,  men’s  wages,  or  otherwise  how- 
soever, or  money  advanced  under  the  said  indenture,  or  any 
debt  or  debts  due  or  owing  from  the  plaintiff  to  the  said  de- 
fendant, or  by  him  entered  against  him ; secondly,  &c.  (speci- 
fying other  deductions  which  defendant  might  make) : and 
the  said  defendant  did  covenant  and  agree  to  and  with  the 
plaintiff,  that  upon  selling  the  said  timber,  after  deducting, 
<fec.  (specifying  the  deductions),  lie  would  pay  any  balance 
of  the  said  purchase  money  which  should  remain  in  his 
hands  from  the  sale  of  the  said  timber  to  the  said  plaintiff. 
Nevertheless,  the  plaintiff  in  fact  says  that,  although  the 
said  defendant  did  afterwards,  on,  &c.,  sell  the  said  timber 
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for  a large  price,  and  did  receive  the  proceeds  of  such  sale, 
being  the  price  aforesaid,  for  a large  sum — to  wit,  the  sum  of 
one  thousand  pounds ; and  although  there  was,  after  deduct' 
ing,  &c.,  a balance  due  the  plaintiff*  amounting  to  a large 
sum  of  money — to  wit,  the  sum  of  five  hundred  pounds — the 
defendant  would  not  pay  the  same,  or  any  part  thereof,  to 
the  plaintiff,  contrary  to  the  defendant’s  covenant  in  that 
behalf.  Fifth  plea — That  after  the  sale  of  the  timber  in  the 
declaration  mentioned,  and  before  the  commencement  of  this 
suit — to  wit,  on,  &c. — and  whilst  the  moneys  in  the  decla- 
ration mentioned  remained  and  were  in  the  hands  of  the 
defendant,  one.Dunham  Ockerman,  then  being  a bailiff  of 
the  first  division  court  of  the  county  of  Hastings,  had  in  his 
hands  for  execution  a certain  precept  of  execution,  to  him 
directed,  issued  out  of  the  said  first  division  court,  for  the 
sum  of  £14:  9s.  8d.,  against  the  goods  and  chattels  of  the  now 
plaintiff,  at  the  suit  of  one  Richard  O’Reilly ; and  thereupon 
the  said  Dunham  Ockerman,  then  being  in  the  execution  of 
the  said  process — to  wit,  on  the  day  and  year  last  aforesaid 
— by  virtue  of  the  said  precept  of  execution,  and  before  the 
return  day  thereof,  and  whilst  the  same  was  in  full  force, 
and  before  the  return  thereof,  and  within  the  county  of 
Hastings,  did  then  seize  and  take  in  execution  the  moneys 
in  the  declaration  mentioned  as  and  belonging  to  the  said 
plaintiff,  whereof  the  plaintiff  then  had  notice  : verification. 

Demurrer . — That  the  said  moneys  in  the  said  plea  men- 
tioned to  have  been  in  the  hands  of  the  said  defendant  at 
the  time  in  the  said  plea  stated,  were  not  liable  in  law  to  be 
seized  or  otherwise  taken  in  execution,  or  subjected  to  the 
said  lien  in  the  said  fifth  plea  alleged,  under  and  by  virtue 
of  the  said  precept  of  execution,  or  execution,  issuing  out  of 
the  said  division  court,  as  in  the  said  plea  alleged,  against 
the  goods  and  chattels  of  the  said  plaintiff — or,  in  other 
words,  that  a debt  or  other  chose  in  action  cannot  in  law  be 
seized  or  taken  in  execution  under  a writ  of  execution 
against  goods  and  chattels  issuing  out  of  the  division  courts 
in  Upper  Canada,  &c. 

Fraser  for  the  demurrer. 

Wallbridge  contra. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  statute  13  & 14  Yic.  ch.  53,  sec.  89,  provides,  that  any 
bailiff  of  a division  court,  having  an  execution  to  levy  upon 
goods  and  chattels,  may  by  virtue  thereof  seize  and  take 
“ any  money  or  bank  notes,  and  any  cheques,  bills  of  ex. 
change,  promissory  notes,  bonds,  specialties,  or  securities  for 
money,  belonging  to  the  person  against  whom  the  execution 
shall  have  issued.” 

The  defendant  in  this  case  had  been  authorized  to  sell 
certain  timber  on  account  of  the  plaintiff,  and  to  take  and 
receive  the  proceeds  of  such  sale  “ in  his  own  name , or  other- 
wise, as  he  shall  think  proper;”  and  after  making  certain 
specified  deductions  and  charges,  which  he  was  by  agreement 
to  be  allowed  to  make,  he  was  “ to  pay  any  balance  of  the 
purchase  money  which  should  remain  in  his  hands  from  the 
sale  of  the  timber  to  the  said  plaintiff.” 

When  sued  in  this  action  for  a balance  of  money  alleged  by 
the  plaintiff  to  be  due  to  him,  and  which,  it  is  complained, 
he  refuses  to  pay  to  the  plaintiff,  he  sets  up  as  his  defence, 
that  after  the  sale,  and  before  this  suit,  and  while  the  moneys 
in  the  declaration  mentioned  remained  in  the  hands  of  the 
defendant,*  a bailiff*  of  the  division  court,  having  an  execution 
in  his  hands  against  the  goods  of  this  plaintiff,  at  the  suit  of 
a third  party,  one  O’Reilly,  by  virtue  of  the  execution,  and 
while  it  was  in  force,  seized  and  took  in  execution,  the  moneys 
in  the  declaration  mentioned  as  belonging  to  the  plaintiff, 
whereof  the  plaintiff*  had  notice. 

The  plaintiff  denies  that  this  is  any  defence,  and  he  relies 
upon  Harrison  v.  Paynter  (6  M.  & W.  387),  and  other  deci- 
sions in  England  upon  an  enactment  similar  to  that  which  we 
have  cited  from  our  statute,  which  have  determined  that  mere 
debts  or  claims  cannot  be  seized  in  execution  under  such  a 
provision.  That,  we  think,  is  a point  so  clear  upon  the  words 
of  the  statute,  as  to  require  no  authority  to  support  what  the 
plaintiff  contended  for;  but  if  the  defendant  had  still  in  his 
hands,  apart  from  his  private  funds,  the  very  money  which 
he  had  received  from  the  sale  of  the  timber,  or  rather  the 
balance  of  it  which  remained  after  the  deductions  he  was 
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authorized  to  make,  that,  it  might  be  contended,  was  the 
plaintiff’s  identical  money  in  the  defendant’s  hands,  and  if  so 
it  would  be  liable  to  seizure.  But  we  do  not  think  that  it 
results  from  the  nature  of  the  transaction  that  the  defendant 
was  bound  to  keep  by  itself  the  identical  money  which  he 
received  from  the  timber.  The  provision  that  he  might 
receive  the  proceeds  in  his  own  name,  or  otherwise,  as  he 
should  think  proper,  would  seem  rather  to  signify  that  any 
balance  remaining  would  become  mere  matter  of  account 
between  him  and  the  plaintiff;  and  certainly  we  could  not 
hold,  that  whenever  an  action  for  money  had  and  received 
would  lie  by  A.  against  B.,  a bailiff  having  an  execution  from 
a division  court  against  A.  could  seize  B.’s  money  to  satisfy 
the  debt. 

The  facts  in  this  case  may  have  been  such  as  to  enable 
the  defendant  to  make  out  such  a defence ; but  I think  this 
plea  does  not  necessarily  import  anything  more  than  that  the 
defendant  was  accountable  to  the  plaintiff  for  a certain 
balance.  The  defendant  ought,  we  think,  to  have  set  out 
what  amount  he  had  received  for  the  plaintiff,  what  amount 
he  had  taken  from  it  under  the  agreement,  and  how  much  of 
the  plaintiff’s  money  remained  in  his  hands  ,*  and  should  then 
have  averred,  if  the  facts  were  so,  that  this  money  of  the 
plaintiff — separate  and  apart  from  his  own  money — was 
remaining  in  his  hands,  to  be  delivered  to  the  plaintiff  within 
a reasonable  time,  which  had  not  elapsed,  and  that  while  it 
was  so  remaining  the  bailiff  seized  it.  We  do  not  imagine 
that  the  defendant  could  have  pleaded  such  a plea  with  truth, 
for  it  would  be  contrary  to  the  common  course-  of  business  * 
but  if  he  could,  we  think  he  ought  to  have  done  it,  and  that, 
as  it  stands,  the  plea  is  insufficient.  And  I would  add,  that 
I am  not  satisfied  at  present  that  even  under  the  circum- 
stances that  I have  supposed  the  defence  would  be  good, 
since  the  defendant  was  under  no  obligation  to  keep  the 
proceeds  of  the  timber  in  money  by  him,  but,  according  to 
the  course  of  business,  should  pay  it  into  a bank — and  would 
the  plaintiff’s  claim  upon  him  be  extinguished  by  the  iden- 
tical money  being  stolen  or  lost  ? 

Judgment  for  plaintiff  on  demurrer. 
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Snook  et  al.  v.  The  Town  Council  of  Brantford. 

Municipal  Corporation — Liability  for  injury  caused  in  repairing  roads. 

Defendants,  a Municipal  Corporation,  were  repairing  a road  which  crossed 
plaintiff  ’s  raceway  by  a culvert,  and  while  the  work  was  going  on  the 
stones  and  other  materials  collected  for  it  about  the  culvert  were  carried 
into  the  raceway  by  a violent  storm,  and  suffered  to  remain  there. 

Held,  that  the  defendants  were  not  liable. 

First  count — For  wrongfully  throwing  earth,  stones  and 
rubbish,  into  a raceway  which  leads  off  the  water  from  the 
plaintiff’s  mill,  thereby  obstructing  the  flow  of  water,  and 
impeding  the  working  of  the  mill. 

Second  count — That  defendants,  owning  and  having 
the  control  of  a road  which  led  over  a culvert  built  across 
plaintiff’s  raceway,  and  such  road  being  out  of  repair,  the 
defendants,  while  repairing  it,  did  the  same  so  negligently 
and  improperly,  that  earth,  stones  and  rubbish  were  wilfully 
and  improperly  permitted  by  them  to  fall  through  a hole  in 
the  bridge  or  culvert  into  the  raceway,  and  to  be  washed 
into  the  same  from  each  side  of  the  street  or  road ; and 
complaining  that  though  a reasonable  time  had  elapsed, 
defendants  did  not  remove  the  same,  but  allowed  it  to  con- 
tinue obstructing  the  flow  of  water. 

Pleas:  1st.  Not  guilty,  by  statute.  2nd.  Traversing 
plaintiff’s  alleged  right  to  have  the  water  flow  through  the 
race. 

It  appeared  at  the  trial,  at  Brantford,  before  Burns , J., 
that  the  defendants  had  not  put  any  stones  or  rubbish  in  the 
raceway,  as  stated  in  the  first  count,  but  that  a violent  storm 
and  freshet  came  last  spring  and  carried  away  part  of  the 
road  across  and  near  the  culvert,  and  that  the  defendants 
employed  persons  to  repair  the  breach,  and  while  they  were 
doing  it,  and  had  stones  and  other  materials  collected  on  or 
about  the  culvert  for  the  purpose,  another  storm  came,  which 
carried  the  loose  materials,  or  some  of  them,  into  the  race- 
way, where  they  were  suffered  to  remain  till  this  action  was 
brought.  It  was  contended  by  the  defendants’  counsel  that 
the  injury  complained  of  did  not  arise  from  the  cause  or  in 
the  manner  stated;  that  the  evidence  shewed  that  the  defend- 
ants did  not  place  the  stones,  &c.,  in  the  raceway,  but  that 
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the  elements  occasioned  the  mischief,  doing  damage  to  the 
defendants  as  well  as  to  the  plaintiff;  and  that  there  was 
no  duty  by  law  incumbent  upon  the  defendants  to  remove 
from  the  plaintiff’s  raceway  the  stones  or  rubbish  which  the 
freshets  had  carried  there.  The  learned  judge  thought  the 
action  could  not  be  maintained,  but  declined  nevertheless  to 
direct  a nonsuit,  and  left  it  to  the  jury  to  say  from  the 
evidence  whether  the  plaintiff  had  sustained  such  an  injury 
as  he  complained  of,  by  anything  wrongfully  done  or  com- 
mitted by  the  defendants. 

The  jury  found  for  the  defendants. 

J.  Duggan  moved  for  a new  trial  on  the  law  and  evidence, 
and  for  misdirection.  He  cited  Henly  v.  Mayor  of  Lyme. 
5 Bing.  K C.  91. 

Cut.  adv.  vult . 

Bobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  cannot  say  that  the  verdict  was  wrong.  What  damage 
the  plaintiff  sustained  seems  to  have  arisen  from  natural 
causes,  for  which  the  defendants  are  not  liable. 

It  should  reasonably  have  been  regarded  as  an  accident  y 
and  instead  of  allowing  his  mill-race  to  continue  obstructed, 
under  the  idea  that  he  could  hold  the  defendants  responsible 
for  the  mischief  occasioned  by  the  elements,  the  plaintiff 
would  have  acted  more  wisely  and  reasonably  if  he  had  set 
himself  to  work  to  remove  the  rubbish. 

Buie  refused. 


Pew  v.  Hart. 

Covenant — Construction  of. 

Defendant  leased  a farm  from  the  plaintiff  for  seven  years,  and  stipulated 
that  he  should  let  him  have  with  it  a horse,  waggon,  plough,  harrow,  and 
a set  of  harness,  at  a valuation,  to  be  returned  of  equal  value  at  the  ex- 
piration of  the  term.  Plaintiff  sued  for  non-return,  alleging  that  the 
defendant  had  not  returned  the  said  goods,  or  any  of  them,  of  equal 
value,  or  otherwise.  Held,  that  the  breach  was  well  assigned,  and  the 
declaration  sufficient. 

Quaere,  as  to  the  meaning  of  the  agreement. 

Covenant — Demurrer  to  the  declaration.  Freeman  for 
the  demurrer.  Connor , Q.C.,  contra. 
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The  pleadings  sufficiently  appear  in  the  judgment  of  the 
court,  delivered  by 

Robinson,  0.  J. — It  is  clear,  we  think,  what  the  parties 
meant  by  the  covenant  sued  on,  though  they  have  not  ex- 
pressed it  well. 

The  defendant,  when  he  was  taking  a farm  from  the  plain- 
tiff as  tenant  for  seven  years,  stipulated  that  the  plaintiff 
should  let  him  have  along  with  the  farm  a horse,  a waggon, 
a plough,  a harrow,  and  a set  of  double  harness  with  whipple 
trees,  at  a valuation ; and  the  defendant  covenanted  that 
“ he  would  return  the  said  goods  and  chattels  to  the  plain- 
tiff of  equal  value  at  the  end  of  seven  years” 

The  plaintiff,  in  suing  upon  this  covenant,  sets  it  out  truly, 
exactly  in  its  words,  and  then  assigns,  as  a breach,  that  the 
defendant  held  and  used  the  said  cattle,  goods  and  chattels, 
for  the  seven  years,  and  that,  although  a valuation  of  them 
was  made  at  the  amount  of  £50,  to  which  the  defendant 
agreed,  yet  though  the  defendant  has  been  requested  after  the 
seven  years  expired  to  return  and  re-deliver  the  said  cattle, 
goods  and  chattels,  to  the  plaintiff,  he  has  not  returned  or 
re-delivered  them,  or  any  of  them,  of  equal  value  or  otherwise . 

The  defendant  sets  out  the  agreement  on  oyer,  and  demurs 
to  the  declaration,  and  he  objects,  not  that  the  agreement  is 
imperfectly  or  untruly  set  out  (for  he  could  not  say  that  with 
truth),  but  he  says,  in  the  first  place,  that  the  breach  alleged 
by  the  plaintiff  is  not  consistent  with  the  covenant,  and  he 
objects  to  the  words  “ or  otherwise,”  as  used  in  assigning  the 
breach ; but  these  words  can  do  no  harm ; they  may  be 
treated  as  mere  idle  surplusage,  if  they  do  not  relate  to  any- 
thing in  the  covenant,  for  there  is  a breach  stated  without 
them  ; but  we  do  not  think  them  altogether  irrelevant : they 
fairly  mean,  we  think,  that  the  defendant  has  not  only  not 
returned  the  cattle,  goods,  &c.  of  equal  value , but  that  he  has 
not  returned  them  at  all,  which  is  only  making  the  breach 
more  entire  and  complete ; as  if,  on  an  agreement  to  do  cer- 
tain work  in  a certain  time,  in  a good  and  sufficient  manner, 
a plaintiff  were  to  assign  as  a breach  that  the  defendant  had 
not  done  the  work  in  a good  and  sufficient  manner,  or  other- 
wise, which  would  mean  that  he  had  not  done  it  at  all. 
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The  defendant  next  objects  that  the  covenant  would  be 
insensible  and  impossible,  if  we  are  to  understand  by  it  that 
he  undertook  to  return  the  same  cattle , goods , dec.  of  equal 
value,  at  the  end  of  the  seven  years,  because,  from  wear  and 
tear  and  lapse  of  time,  that  could  not  be  done ; and  he  suggests 
that  the  real  meaning  of  this  agreement  is,  that  the  defendant 
was  to  return  cattle , goods  and  chattels,  of  like  kind , and  of 
the  same  value  as  those  given  to  him  were  at  the  time  when 
he  received  them  ; and  that  the  plaintiff  should  therefore  have 
assigned  as  a breach  that  the  defendant  refused  to  deliver  to 
the  plaintiff  any  cattle,  goods  or  chattels,  or  any  of  them,  of 
equal  value,  or  otherwise,  with  those  mentioned  in  the  articles 
of  agreement. 

But  if  that  be  the  obvious  meaning  of  the  words  used  in  the 
agreement,  and  truly  set  out  in  the  declaration,  then  it  must 
obviously  be  the  meaning  of  the  very  same  words  when  used 
in  the  breach ; and  if  so,  then  the  words  in  the  breach  would 
let  in  proof  of  what  the  defendant  contends  would  be  a per- 
formance of  the  agreement  according  to  its  true  construc- 
tion. It  is  very  true  that  a horse,  waggon,  plough  and 
harrows,  could  hardly  be  of  as  great  value  at  the  end  of  seven 
years  as  they  were  when  put  into  the  defendant’s  possession 
to  be  used,  though  we  are  not  sure  that  we  must  notice  that 
as  a legal  principle,  or  as  a fact  which  we  must  know  to  be 
certain.  If  we  must  judically  notice  it,  and  if  the  agreement 
means  that  the  very  same  articles  are  to  be  returned,  then 
the  covenant  should  be  held  to  be  to  do  a thing  impossible ; 
but  if  it  means  what  the  defendant  alleges  it  to  mean,  then  it 
does  not  bind  the  defendant  to  do  a thing  impossible,  and  it 
would  remain  for  the  defendant  to  shew  performance  accord- 
ing to  what  he  says  the  covenant  does  mean. 

The  courts  lean  against  holding  covenants  void  upon  the 
ground  of  impossibility ; they  uphold  it  if  within  the  range  of 
possibility,  however  absurd  and  improbable  the  event  may  be; 
Rolle’s  Abr.  “ Condition  ” (D).  And  it  is  moreover  a princi- 
ple, that  if  a covenant  be  in  part  against  the  common  law,  and 
in  part  good,  it  will  be  upheld  as  to  that  part  which  is  good. — 
(11  Co.  27  b ; 8 East  236;  1 Yentr.  237).  Now  there  is  no 
statute  in  question  in  the  case ; and  though  it  may  be  impos- 
sible for  the  defendants  to  return  the  same  goods  of  equal 
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value,  yet  we  cannot  hold  it  to  be  impossible  for  him  to 
return  them  at  all.  If  he  had  done  the  one,  and  failed  in 
doing  the  other,  then  it  would  have  rested  with  the  court  and 
jury  to  say  whether  the  covenant  would  not  be  complied  with 
by  paying  damages  proportioned  to  the  difference  in  value, 
and  to  find  what  that  damage  was.  We  are  of  opinion  that 
we  cannot  hold  this  declaration  to  be  insufficient. 

Judgment  for  plaintiff  on  demurrer. 


Roddy  v.  Lester. 

Award — Submission — U mpire — Finality — Pleading. 

Declaration , on  a bond  of  submission  to  arbitration,  (assigning  no  breaches,) 
which  recited  that  differences  had  arisen  respecting  certain  matters  of  ac- 
count then  open  and  unsettled  between  the  parties,  and  also  a certain  bill 
of  exchange : that  the  plaintiff  had  brought  an  action  against  defendant, 
for  the  recovery  of  certain  sums  claimed  to  be  due  to  him  from  defendant : 
and  that  it  had  been  agreed  to  refer  to  J.  and  L.,  as  arbitrators,  as  well 
the  said  differences  as  all  manner  of  actions,  &c. , between  the  parties  ; 
with  liberty  to  said  arbitrators,  either  before  entering  upon  said  arbitra- 
tion, or  at  any  time  pending  said  reference,  to  appoint  an  umpire  : and  the 
condition  was,  that  if  defendant  should  abide  by  the  award  of  the  said 
arbitrators,  so  as  the  same  be  made  on  or  before  the  16th  of  June,  1855, 
or  if  they  should  not  make  their  award  by  that  time,  then  if  defendant 
should  abide  by  the  award  of  the  umpire,  so  as  the  said  umpire  should  make 
his  award  on  or  before  the  1 6th  of  June , 1855,  the  bond  should  be  void. 
Plea — No  award,  either  by  arbitrators  or  umpire,  on  or  before  the  said  16th 
of  June. 

Replication — That  the  arbitrators,  before  entering  on  the  arbitration,  ap- 
pointed an  umpire,  which  said  umpire  and  the  said  arbitrators,  within 
the  time  limited  by  the  submission  for  making  the  award  by  the  umpire — 
to  wit,  on  the  16th  of  June,  1855 — having  taking  upon  themselves  the 
burthen  of  said  arbitrament,  did  in  due  manner  make  their  award  and 
umpirage  in  writing,  of  and  concerning  the  premises  referred,  by  which 
said  award  they,  the  said  arbitrators  and  umpire,  after  reciting  that  they 
had  taken  upon  themselves  the  said  reference,  and  had  examined  the 
matter  on  both  sides,  and  investigated  the  accounts  between  the  parties, 
did  make  their  award,  as  follows,  namely : — that  there  was  due  from  de- 
fendant to  plaintiff  £55  16s.  Id.,  upon  balance  of  accounts,  and  also  £5 
costs  of  the  arbitration,  which  said  damages,  costs  and  charges  they 
awarded  defendant  to  pay  to  plaintiff  within  four  months  from  the  pub- 
lication of  said  award — of  which  said  award  defendant  had  notice,  but 
did  not  pay  the  said  £55  16s.  Id.  within  the  four  months,  or  since. 

Held — On  demurrer,  replication  bad  ; for  1.  If  the  award  could  be  sup- 
ported at  all,  it  could  be  only  as  the  award  of  the  two  arbitrators,  and 
should  have  been  so  set  out,  to  make  it  in  accordance  with  the  submis- 
sion ; 2.  The  award  was  bad,  for  failing  to  give  any  direction  about  the 
action,  or  the  costs  of  it. 

The  excess  of  authority  in  giving  costs  of  the  reference  was  no  objection, 
as  those  costs  were  not  sued  for. 

Debt  on  bond,  not  assigning  any  breach  in  the  declara- 
tion. The  defendant  set  out  the  bond  on  oyer,  with  the 
condition,  which  was  as  follows : 
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“ Whereas  certain  differences  and  disputes  have  arisen, 
and  are  how  pending,  between  the  above  bounden  James 
Roddy  and  the  said  George  Lester,  respecting  certain  matters 
of  account  now  open  and  unsettled  between  them,  and  also  a 
certain  bill  of  exchange ; and  whereas  the  said  George  Lester 
has  instituted  an  action  in  the  Court  of  Common  Pleas  for 
Upper  Canada,  at  Toronto,  against  the  said  James  Roddy, 
for  the  recovery  of  certain  sums  claimed  to  be  due  him  from 
the  said  J ames  Roddy,  and  it  is  agreed  by  and  between  the 
said  George  Lester  and  the  said  James  Roddy,  to  refer  to 
William  Johnson  and  John  Link,  of  the  township  of  Finch, 
in  the  County  of  Stormont  aforesaid,  as  arbitrators,  as  well 
the  said  differences  as  all  and  all  manner  of  action  or  actions, 
cause  and  causes  of  action,  suits,  or  costs  thereof,  bills,  bonds, 
specialties,  judgments,  executions,  extents,  quarrels,  contro- 
versies, trespasses,  damages  and  demands  whatsoever,  made, 
moved,  brought,  commenced,  sued,  prosecuted,  committed,  or 
depending  by  and  between  the  said  parties,  with  liberty  to 
the  said  arbitrators,  either  before  they  enter  upon  the  said 
arbitration,  or  at  any  time  pending  the  said  reference,  to 
appoint,  choose  and  name  an  umpire.  Now  the  condition  of 
this  obligation  is  such,  that  if  the  above  bounden  James 
Roddy,  his  heirs,  executors,  or  administrators,  do  and  shall, 
upon  his  and  their  part  and  behalf,  in  all  things  well  and 
truly  stand  to,  obey,  abide  by, observe,  perform, fulfil  and  keep 
the  award,  order,  arbitrament,  final  end  and  determination  of 
the  said  arbitrators,  so  as  the  said  award  be  made  in  writing 
on  or  before  the  sixteenth  day  of  June  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-five;  or  if  the  said 
arbitrators  do  not  make  such  their  award  by  the  time  afore- 
said, then  if  the  said  James  Roddy,  his  executors  or  adminis- 
trators, do  and  shall,  upon  his  and  their  part  and  behalf,  in  all 
things  well  and  truly  stand  to,  obey,  abide  by,  perform,  fulfil 
and  keep  the  award,  order,  arbitrament,  umpirage,  final  end 
and  determination  of  the  person  so  by  the  said  arbitrators  to 
be  appointed,  chosen  and  named  as  aforesaid,  so  as  the  said 
umpire  do  make  his  said  award  and  umpirage  in  writing  on 
or  before  the  sixteenth  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-five,  then  this  obliga- 
tion shall  be  null  and  void ; otherwise  to  remain  and  be  in 
full  force,  virtue  and  effect.” 

Which  being  read  and  heard,  the  defendant  says  that  the 
said  William  Johnson  and  John  Link,  the  arbitrators  named 
in  the  said  condition,  did  not,  nor  did  any  umpire,  on  or 
before  the  said  sixteenth  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-five,  make  any  award 
in  writing,  of  and  concerning  the  premises  in  the  said  condi- 
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lion  mentioned,  and  so  referred  as  aforesaid,  according  to 
the  said  condition. 

Replication — That  the  said  arbitrators,  after  the  making 
of  the  said  writing  obligatory,  and  within  the  time  limited 
and  appointed  by  the  said  condition  for  the  making  the 
award  of  and  concerning  the  premises,  and  before  they 
entered  upon  the  said  arbitration,  to  wit,  on  the  16  th  of  May, 
1855,  did  choose  and  name  Donald  Mclnnis,  of  Finch,  as 
umpire,  to  make  a final  end,  determination  and  judgment 
between  the  said  parties,  of  and  upon  the  premises,  in  the 
said  condition  above  mentioned,  according  to  the  tenor  of 
the  said  bond  mentioned,  which  said  umpire,  so  chosen  as 
aforesaid,  and  the  said  William  Johnson  and  John  Link, 
after  the  appointment  of  the  said  umpire  as  aforesaid,  and 
within  the  time  limited  and  appointed  by  the  said  condition 
for  the  making  of  the  said  award  by  the  said  umpire,  of  and 
concerning  the  premises — that  is  to  say,  on  the  16th  of  June, 
1855 — having  taken  upon  themselves  the  burden  of  the  said 
arbitrament,  did  in  due  manner  make  their  award  and  um- 
pirage in  writing,  and  to  the  Court  of  our  Sovereign  Lady 
the  Queen  now  shewn,  the  date  whereof  is  the  day  and  year 
last  aforesaid,  of  and  concerning  the  premises  in  the  said 
condition,  and  thereby  referred  to  them  by  the  plaintiff  and 
defendant,  ready  to  be  delivered  to  the  said  parties  in  dif- 
ference, or  such  of  them  as  should  require  the  same  ; by 
which  said  award  they,  the  said  William  Johnson,  John 
Link  and  Donald  Mclnnis,  after  reciting  that  whereas  cer- 
tain differences  and  disputes  had  arisen  and  were  then  pend- 
ing between  the  plaintiff  and  the  defendant,  &c.  (following 
the  terms  of  the  bond) ; and  that  the  said  arbitrators,  Wil- 
liam Johnson  and  John  Link,  thereupon  did  choose  and 
nameDonaldMclnnis,  of  Finch,  as  aforesaid,  as  umpire,  before 
they  entered  upon  the  said  arbitration,  according  to  the  tenor 
of  the  said  bond  mentioned,  and  reciting  and  stating  that 
they,  the  said  William  Johnson,  John  Link  and  Donald  Mc- 
lnnis, had  taken  upon  themselves  the  said  reference,  and 
had  heard  the  statements  of  the  parties  and  their  witnesses, 
and  had  examined  the  matters  and  proofs  on  both  sides,  and 
had  investigated  the  transactions  and  accounts  by  and  be- 
tween the  said  parties,  and  maturely  considered  the  same, 
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did  make  their  award  in  manner  following : that  is  to  say, 
they  did  thereby  award  and  determine  that  there  was  then 
justly  due  and  owing  to  the  said  George  Lester,  from  the  said 
James  Roddy,  the  sum  of  £55  16s.  Id.,  upon  balance  of 
accounts,  and  also  the  sum  of  £5  costs  and  charges  incurred 
in  and  about  the  holding  the  arbitration;  which  said  damages, 
costs  and  charges,  they  did  award,  order  and  direct  the  said 
J ames  Roddy  to  pay  to  the  said  George  Lester,  or  his  order, 
within  four  months  after  the  publication  of  the  said  award, 
of  which  said  award  the  defendant  afterwards — to  wit,  on  the 
day  and  year  last  aforesaid — had  notice.  Nevertheless,  the 
plaintiff  in  fact  saith  that  the  defendant,  although  often 
requested,  hath  not  paid  to  the  said  plaintiff,  or  his  order, 
the  said  sum  of  £55  16s.  Id.  in  the  said  award  mentioned,  or 
any  part  thereof,  within  four  calendar  months  after  the  pub- 
lication of  the  said  award,  or  at  any  time  before  or  since  the 
expiration  of  the  said  period  of  four  calendar  months,  &c. 

Demurrer — Because  the  said  replication  neither  traverses, 
nor  confesses  and  avoids  the  matters  contained  in  the  de- 
fendant’s said  plea,  nor  is  it  any  answer  to  the  said  plea. 
Secondly,  because  the  said  replication  does  not  shew  or  state 
that  an  award  was  made  concerning  the  premises,  either  by 
the  said  arbitrators  or  by  the  said  umpire.  Thirdly,  because 
the  said  arbitrators  have  exceeded  their  authority,  in  award- 
ing costs  of  reference,  they  having  no  power  by  the  submis- 
sion to  award  costs  of  reference.  Fourthly,  because  no 
reference  is  made  in  and  by  the  said  award  to  the  costs  of 
actions  or  suits  submitted  to  them  in  and  by  the  said  sub- 
mission : and  lastly,  because  the  said  submission  was  con- 
ditioned to  stand  to  and  obey  the  award  or  umpirage  of  the 
said  arbitrators  or  umpire,  to  be  chosen  in  manner  in  said 
submission  mentioned,  and  not  to  stand  to  and  obey  the 
award  of  the  said  arbitrators  and  umpire,  as  in  said  award  is 
stated ; and  it  is  not  stated  that  an  award  has  been  made 
respecting  the  premises  either  by  the  arbitrators  or  umpire. 

Richards , for  the  demurrer,  cited  Beck  v.  Sargent,  4 
Taunt.  232;  Soulsby  v.  Hodgson,  3 Burr.  1474. 

C.  Robinson , contra,  cited  Russell  on  Arbitration,  2d  Ed. 
205,  239,  380,  514;  Bradley  v.  Phelps,  6 Ex.  897;  Addison 
v.  Grey,  2 Wils.  293;  Fox  v.  Smith,  ib.  267. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court, 

Neither  the  submission  nor  the  award  in  this  case  have 
been  prepared  with  care,  and  the  proceedings  of  the  arbitra- 
tors were  evidently  not  carefully  considered  by  them.  The 
consequence  is  that  several  nice  questions  have  been  raised, 
which  with  a little  care  might  have  been  avoided.  It  seems 
as  if  the  parties  had  chosen  to  dispense  with  the  aid  of  a 
professional  man,  without  whom  an  arbitration  can  seldom 
be  conducted,  so  as  to  escape  objections  on  the  ground  of 
want  of  finality,  or  for  other  faults. 

The  submission  is  in  this  respect  awkwardly  framed  : that 
it  binds  the  parties  to  stand  to  the  award  of  the  two  arbitra- 
tors, so  as  they  make  their  award  on  or  before  the  16th  of 
June,  1855,  and  if  they  do  not  make  their  award  by  that 
time,  then  they  are  to  obey  the  award  of  an  umpire  to  be 
chosen  by  the  arbitrators,  so  as  he  makes  his  award  and 
umpirage  on  or  before  the  16th  of  June,  1855, — the  same 
day  being  limited  in  both  cases. 

Under  this  submission,  the  award  of  the  umpire  cannot  be 
legal,  unless  he  makes  it  before  the  16th  of  June  has  expired, 
and  yet  he  has  no  power  to  make  his  umpirage  unless  the 
arbitrators  fail  to  make  an  award  before  or  on  the  same  16th 
of  June.  There  is  a repugnancy  in  this  which  we  think 
makes  it  impossible  for  us  to  treat  the  award  of  the  umpire 
as  binding,  for  the  two  arbitrators  having  made  their  award 
within  the  time  limited,  the  umpire  could  have  no  power  to 
act.  What  is  set  out  purports  to  be  the  award  of  all  three. 
So  far  as  the  umpire  is  concerned,  it  cannot  be  valid,  and 
yet  we  cannot  but  see  that  for  all  we  can  tell  the  award 
may  be  in  truth  the  result  of  the  joint  opinion  of  the  umpire 
and  one  of  the  arbitrators,  overruling  the  opinion  of  the  other 
arbitrator.  It  may  be  said  that  if  it  were  shown  to  be  so, 
then  we  should  see  that  the  two  arbitrators  did  not  in  fact 
make  an  award  by  the  day  named,  in  which  event  the  umpire 
could  legally  act ; but  then  the  award  could  not  be  legally 
treated  as  anything  but  the  award  of  the  umpire,  whereas  the 
award  treats  it  as  the  joint  award  of  the  three,  which  cer- 
tainly would  not  be  an  award  consistent  with  the  submission. 

It  is  material, .we  think,  to  consider  that  we  are  not  deter- 
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mining  whether  we  shall  set  the  award  aside  for  this  infor- 
mality, as  the  court  were  asked  to  do  in  Beck  v.  Sargent, 
(4  Taunt.  232),  but  whether  a replication  setting  out  such  an 
award  made  under  this  submission  can  be  supported  against 
a demurrer.  It  ought,  we  think,  to  have  been  set  out  as  the 
award  of  the  two  arbitrators  merely,  for  if  that  be  not  its 
legal  effect,  we  do  not  see  how  it  can  be  supported  at  all. 

But,  laying  aside  this  question,  there  seems  to  us  to  be 
other  objections  to  the  award.  The  action  and  the  costs  of 
the  action  were  expressly  submitted  to  the  arbitrators,  with 
all  other  matters  in  difference.  The  costs  of  the  reference 
were  not  submitted.  The  arbitrators  have  nevertheless 
awarded  upon  the  costs  of  the  reference,  which  were  not 
submitted  to  them,  and  they  have  wholly  omitted  to  give 
any  direction  about  the  action,  or  the  costs  of  it,  which  they 
were  expressly  bound  to  award  upon. 

The  excess  of  their  authority,  in  giving  costs  of  the  refer- 
ence creates  no  difficulty,  because  the  award  is  merely  bad 
as  to  such  costs,  and  they  are  not  sued  for  in  this  action ; 
but  the  failing  to  give  any  direction  about  the  action  or  the 
costs,  is  in  our  opinion  fatal  to  the  award.  The  £55  16s.  Id. 
is  awarded  as  a sum  due  to  the  plaintiff  upon  a balance  of 
accounts.  The  action  pending  is  recited  to  have  been  brought 
by  the  plaintiff,  for  the  recovery  of  certain  sums  claimed  to 
be  due,  and  it  is  also  recited  that  the  parties  were  disputing 
about  a certain  bill  of  exchange.  Now,  though  £55  16s.  Id. 
may  have  been  due  by  defendant  on  a balance  of  accounts, 
the  action  may  have  been  brought  for  the  bill  of  exchange, 
or  some  other  demand  on  which  the  defendant  was  not  liable. 
There  is  nothing  in  the  award  expressly  relating  to  the  action, 
nor  anything  that  disposes  of  it  by  necessary  inference ; and 
that  is  not  only  left  undetermined,  but  if  the  costs  would  in 
this  case  follow  the  event,  looking  on  the  terms  of  the  sub- 
mission (which  I doubt),  yet  as  we  cannot  see  upon  the  award 
•what  the  event  is  in  regard  to  the  action,  we  cannot  see  who 
is  to  pay  the  costs.  We  think  also  that  the  replication  can- 
not be  supported  against  the  special  demurrer,  on  the  broad 
ground  that  it  does  not  shew  an  award  according  to  the  sub- 
mission ; that  is,  by  the  arbitrators  or  by  the  umpire.  If  it 
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could  have  been  sustained  as  the  award  of  either,  it  should 
in  pleading  have  been  so  described,  in  order  to  bring  it  under 
the  very  terms  of  the  submission. 

Judgment  for  defendant  on  demurrer. 


Turnbull  y.  Merriam:. 

Right  of  way  of  necessity . 


% 


H.  formerly  owned  a piece  of  land  of  which  the  plaintiff’s  and  defendant’s 
closes  formed  parts.  He  used  then  to  pass  by  sufferance  over  It’s,  land  to 
the  east,  and  thus  get  into  the  highway,  but  he  could  get  out  of  his  own 
lot  by  a lane  to  the  west.  He  first  conveyed  to  M.  a portion  of  his  land 
between  what  he  retained  and  this  lane,  reserving  to  himself  no  right  of 
way  over  it  ; and  he  afterwards  conveyed  to  the  plaintiff  a strip  between 
R’s.  land  and  his  own.  R..  having  inclosed  his  land  so  that  the  plaintiff 
was  shut  in  : 

Held , that  the  plaintiff  was  entitled  to  right  of  way  of  necessity  over  the 
land  which  H.  had  conveyed  to  M. 

Trespass  and  assault. 

Pleas. — 1.  Not  guilty. 

2.  Son  assault  demesne. 

3.  Justification  in  defence  of  the  possession  of  defendant’s 
close. 

Replication : to  second  plea,  de  injuria , &c. 

To  the  third  plea,  the  plaintiff  replied,  that  before  the  said; 
time  when,  &c.,  he  was  seised  as  of  fee  of  part  of  Lot  5 in 
the  1st  concession  of  Thurlow,  now  in  the  town  of  Belleville, 
thus  described  : “ Commencing  at  a red  cedar  post  marked  R 
and  J R,  standing  southerly  of  one  J ames  Harris’s  dwelling 
house,  and  on  the  division  line  between  lots  numbers  4 and  5 
in  the  first  concession  of  Thurlow;  then  north  61  degrees  east 
4 chains  34  links ; thence  north  20  degrees,  west  until  a line 
drawn  parallel  with  a line  commencing  at  the  place  of  begin- 
ning and  having  for  its  base  the  side-line  between  4 and  5, 
and  along  the  side-line  to  the  place  of  beginning,  shall  contain 
one  acre  of  land,  contiguous  to  and  next  adjoining  the  said 
defendant’s  close  in  the  third  plea  mentioned ; and  that  one 
James  Harris,  whose  estate  in  the  said  close  the  plaintiff  now 
has,  before  and  at  the  time  of  making  a certain  conveyance 
in  this  replication  mentioned,  was  seised  in  fee  as  well  of  the 
34  14  u.  c.  q.  b. 
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close  of  the  defendant  as  of  the  said  close  of  the  plaintiff  in 
the  declaration  mentioned.  And  that  Harris  being  so  seised, 
&c.,  before  the  said  time,  &c. — namely,  on  the  9th  of  August, 
1840 — conveyed  the  lands  in  the  third  plea  mentioned  to 
Marinda  Merriam,  wife  of  defendant,  now  living,  in  fee,  and 
the  defendant  became  seised  thereof  in  right  of  his  wife ; and 
the  said  Harris  being  seised  in  his  demesne  of  fee,  and  the 
defendant  being  seised  thereof  in  right  of  his  wife,  and  the 
sai^  Harris  then  being  seised  in  his  demesne  as  of  fee  and 
reserving  to  himself  the  said  lands  in  the  replication  first 
described  and  thereinafter  mentioned,  aliened  and  conveyed 
the  same  to  the  plaintiff,  and  which  said  conveyance  to  the 
said  Marinda  Merriam  was  duly  recorded,  &c.,  on  the  3rd  of 
November , 1853,  and  not  before  ’ and  that  the  said  Harris,  at 
the  time  he  so  conveyed  the  said  close  of  the  defendant  to  the 
said  Marinda  Merriam  had  not,  nor  at  any  time  since  had 
he  any  other  way  to  the  said  close  of  the  plaintiff,  other  - 
wise than  from  and  out  of  a certain  public  highway  in  the 
town  of  Belleville,  on  the  north  side  of  Lot  20,  on  the  east 
side  of  Church  Street  and  west  side  of  Bear  Street,  in 
Belleville,  into,  through,  over  and  along  the  said  close  of 
the  defendant ; by  reason  whereof  the  said  Harris,  after  such 
conveyance,  necessarily,  while  he  continued  seised  of  the 
close  of  the  plaintiff,  ought  to  have  had,  and  of  right  had, 
a convenient  way  to  the  close  of  the  plaintiff  from  the  said 
highway,  into,  through,  over  and  along  the  said  close  .of 
the  defendant : that  Harris  afterwards — viz.,  on  the  5th  of 
November,  1840 — conveyed  the  said  close  to  the  plaintiff,  his 
heirs,  <fcc.,  which  said  conveyance  was  duly  recorded  on  the 
6th  of  November,  1840,  and  before  the  registry  of  the  con- 
veyance by  him  to  Marinda  Merriam,  by  reason  whereof  this 
plaintiff*  became  seised  thereof  in  fee  ; that  at  the  time  of  the 
conveyance  of  the  said  close  to  the  plaintiff,  Harris  not  having 
any  other  way  to  the  said  close  now  of  the  plaintiff,  other- 
wise than  from  and  out  of  the  said  highway,  into,  through  and 
over  the  defendant’s  close,  by  reason  thereof,  after  such  con- 
veyance, necessarily,  whilst  he  continued  seised  of  the  said 
close  now  of  the  plaintiff,  ought  to  have  had,  and  of  right 
had,  and  the  plaintiff  so  having  the  estate  of  the  said  Harris, 
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before  and  at  the  said  time  when,  &c.,  necessarily  and  of 
right  had  a convenient  way  to  the  close  of  the  now  plaintiff 
from  the  said  highway,  into,  through,  over  and  along  the 
defendant’s  close,  into  the  close  of  the  plaintiff,  to  go,  return, 
dec.,  at  their  will  and  pleasure,  with  his  servants,  carts,  car- 
riages, &c. ; by  virtue  of  which  said  grant  the  plaintiff,  at  the 
said  time  when,  &c.,  was  and  is  entitled  to  such  way  last 
aforesaid.  And  the  plaintiff  justified  the  entry  on  defend- 
ant’s close  in  exercise  of  such  right  of  way. 

The  plaintiff  relied  to  this  de  injuria. 

At  the  trial,  at  Belleville,  before  Draper , J.,  with  the  view 
of  obtaining  the  opinion  of  the  court  upon  the  right,  the 
learned  judge  submitted  several  questions  to  the  jury, in  order 
to  have  the  facts  established;  and  they  found  that  when  Harris 
occupied  the  five  acres  and  thirty-two  perches,  of  which  the 
premises  conveyed  to  Marinda  Merriam  and  the  plaintiff 
form  a part,  he  used  the  33  feet  road  from  which  the  plaintiff 
claimed  a right  of  way  over  defendant’s  close,  claiming  to  use 
it  as  a matter  of  right : that  Harris  had  not  and  did  not  claim 
as  of  right  any  other  way  to  get  into  a public  highway ; that 
the  way  claimed  by  the  plaintiff  is  the  same  right  of  way  which 
Harris  actually  enjoyed  : that  Harris  had  possession  of  lots 
on  Rear  Street,  so  that  his  possession  reached  to  the  33  feet 
road  : that  this  33  feet  road  was  the  most  convenient  way  for 
Harris  to  get  from  his  own  possession  to  any  public  highway; 
and  that,  when  Harris  bought  from  Taylor,  the  original  pro- 
prietor, he  had  no  other  way  to  the  land  purchased  by  him 
(the  33  feet  road  not  then  having  been  laid  out  by  govern- 
ment), except  across  part  of  Taylor’s  land  or  over  Lot  No. 
4,  there  being  a reservation  made  by  the  Crown  for  the 
Indians,  and  since  laid  out  as  the  Belleville  town  plot. 

The  jury  found  for  the  plaintiff,  subject  to  the  opinion  of 
the  court,  and  in  Michaelmas  Term  Richards  obtained  a rule 
calling  upon  the  plaintiff  to  shew  cause  why  the  verdict  should 
not  be  entered  for  the  defendant,  pursuant  to  leave  reserved, 
or  why  a new  trial  should  not  be  had,  on  the  ground  that  the 
verdict  was  contrary  to  law  and  evidence. 

Wallbridge  shewed  cause.  In  addition  to  the  authorities 
referred  to  in  the  judgments,  Buckby  v.  Cotes,  5 Taunt.  311, 
was  cited  for  defendants. 
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Robinson,  C.  J. — We  do  not  think,  upon  examining  the 
evidence,  that  the  jury  can  be  said  to  have  found  contrary  to  it 
upon  any  of  the  points  submitted  to  them ; and  it  appears  to  us 
that  there  wasevidence  to  warrant  the  finding  upon  each  point. 

Then  we  must  take  the  following  to  be  the  facts : — Mr. 
Harris  formerly  held  five  and  a half  acres  of  land  in  Belle- 
ville, of  which  the  plaintiff’s  close  and  the  defendant’s,  as 
described  in  the  pleadings,  formed  parts.  While  he  owned 
the  whole  tract  he  used  to  pass  through  a lot  of  land  adja- 
cent to  the  land  on  the  east,  which  belongs  now  to  one  Reid, 
and  so  get  into  Dundas  Street,  a public  highway,  which 
bounded  Reid’s  lot  on  the  east.  But  he  had  no  right  to  use 
this  way,  either  by  grant  or  prescription,  or  of  necessity,  for 
he  could  get  to  another  highway  on  the  south  and  west  of 
him  by  going  from  his  own  close  into  a narrow  road,  and 
along  that  into  Church  Street,  another  street  of  the  town. 
This  was  a less  convenient  road  than  the  other,  but  it  was 
the  only  way  which  he  could  claim  to  use  as  of  right,  and 
by  which  he  could  pass  from  and  to  his  land. 

This  was  the  state  of  things  with  Harris  while  he  owned 
the  whole  tract  of  five  and  a half  acres. 

He  then  conveyed  to  Mrs.  Merriam  a portion  of  his  land 
on  the  west,  through  which  it  would  be  necessary  for  him  to 
pass  in  order  to  get  into  the  33  feet  lane,  and  by  the  lane 
into  Church  Street,  and  he  made  no  reservation  to  himself  of 
a right  of  way  over  the  land  which  he  thus  conveyed.  He 
sold  afterwards  to  the  plaintiff  the  land  which  the  plaintiff 
now  owns,  and  which  lies  between  Reid’s  land  on  the  east  of 
him  and  Mrs.  Merriam’s  on  the  west.  Since  he  made  that 
sale  Reid  has  enclosed  his  land,  and  the  plaintiff  lias  been 
denied  the  access  through  it  to  Dundas  Street  which  he 
formerly  had  by  sufferance,  and  claims  of  necessity  a right 
of  way  over  the  tract  which  Harris  had  conveyed  to  Mrs. 
Merriam. 

The  question  is  whether  he  can  insist  upon  it.  It  has  been 
objected  that  he  cannot,  because  it  was  Harris’s  folly  to 
alienate  that  lot,  without  reserving  to  himself  any  right  of 
way  over  it ; and  it  is  contended  that  he  cannot  derogate 
from  his  own  grant  by  now  setting  up  his  claim.  It  appears 
at  first  that  there  is  reason  and  good  sense  in  this  objection  ; 


TURNBULL  Y.  MERRIAM. 


269 


but  on  mature  consideration  we  can  more  easily  reconcile 
ourselves,  I think,  to  the  decisions  which  have  taken  place  at 
an  early  period,  and  have  been  confirmed  in  modern  times, 
and  which  establish  that  a grantor  in  such  a case,  though  he 
has  reserved  no  right  of  way  over  the  land  which  he  has 
alienated,  can  claim  a way  of  necessity  over  it,  if  he  has  no 
other  way  to  and  from  the  land  which  he  has  retained. 

The  case  of  Pinnington  v.  Galland  (9  Ex.  1),  which  was 
cited  by  Mr.  Wallbridge,  is  an  express  authority  in  favour 
of  the  right  claimed  by  the  plaintiff  in  the  present  case.  The 
court  there  recognized  as  good  law  the  judgment  in  Clarke 
v.  Cogge  (Cro.  Jac.  170),  in  which  it  was  said,  “If  a man 
have  four  closes  lying  together,  and  sells  three  of  them, 
reserving  the  middle  close,  and  hath  not  any  way  thereto 
but  through  one  of  those  which  he  hath  sold,  although  he 
reserved  not  any  way,  yet  he  shall  have  it  as  reserved  unto 
him  by  the  law,  and  there  is  not  any  extinguishment  of  a 
way  by  having  both  lands.” 

We  are  of  opinion  that  on  the  facts  found  in  this  case  by 
the  jury,  the  plaintiff  proved  his  replication,  and  is  entitled 
to  have  a verdict  entered  for  him. 

McLean,  J. — There  is  no  doubt  that  every  purchaser  of 
land  is  entitled  to  the  same  way  of  getting  to  it  which  the 
previous  owner  enjoyed ; and  if  a proprietor  sells  his  land  in 
such  a manner  as  to  deprive  himself  of  access  to  a public 
highway,  except  through  a portion  of  that  which  he  has 
sold,  he  will  be  entitled  from  necessity  to  the  use  of  that 
means  of  access  which  he  was  accustomed  to  use  when  the 
whole  belonged  to  him.  When  Harris,  from  whom  both  the 
plaintiff  and  defendant  derive  title,  enjoyed  the  whole  block 
of  land  as  purchased  from  Taylor,  he  had  no  way  to  it  except 
through  other  lands  of  Taylor,  or  through  lands  then  belong- 
ing to  the  Crown,  till  the  government  laid  out  a small  street 
of  thirty-three  feet  wide,  extending  from  Church  Street  to 
the  block  on  the  north  side  of  a piece  of  land  now  designated 
as  No.  20  on  the  east  side  of  Church  Street,  in  the  town  of 
Belleville.  lie  would  nevertheless  have  been  entitled  to  a 
right  of  way  to  get  to  his  land  ; and  Taylor,  who  sold  to  him, 
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could  not,  by  depriving  him  of  access  to  it  through  some 
otner  portion  of  his  land,  annul  or  destroy  the  benefit  of  his 
own  grant.  When  the  government  laid  out  the  thirty-three 
feet  road,  then  the  right  of  way  over  Taylor’s  land  ceased ; 
for  it  is  clear  that  a way  of  necessity  is  limited  by  the  neces- 
sity, and  when  the  necessity  ceases  the  right  of  way  ceases. 

In  the  case  of  Holmes  v.  Goring  (2  Bing.  83),  Best,  C.  J., 
says,  If  I have  four  fields,  and  grant  away  two  of  them, 
over  which  I have  been  accustomed  to  pass,  the  law  will  pre- 
sume that  I reserve  a right  of  way  to  those  that  I retain ; 
but  what  right?  the  same  as  existed  before?  Ho:  the  old 
right  is  extinguished,  and  the  new  way  arises  out  of  the  neces- 
sity of  the  thing.  It  is  said  in  1 Saund.  323,  note  6,  that  a 
way  of  necessity,  when  the  nature  of  it  is  considered,  will  be 
found  to  be  nothing  else  than  a way  by  grant.  It  derives  its 
origin  from  a grant,  for  there  seems  to  be  no  difference  where 
a thing  is  granted  by  express  words,  and  where  by  operation 
of  law  it  passes  as  incident  to  the  grant.  In  the  latter  case 
it  would  be  a superfluous  and  inoperative  clause  in  a deed  to 
convey  the  incident  by  express  words  of  grant,  being  only 
expressio  eorum  quce  tacite  insunt. 

The  case  of  Proctor  v.  Hodgson  (29  Eng.  Hep.  453)  was 
one  very  like  the  present  case ; but  there  the  plea  was  con- 
sidered bad,  because  it  did  not  negative  any  other  way  except 
that  claimed  from  necessity.  It  establishes  the  right,  how- 
ever, to  claim  a right  of  way  from  necessity,  as  arising  by 
grant  expressed  or  implied,  under  such  circumstances  as  the 
present.  The  plaintiff  is  entitled  to  the  same  right  of  way 
which  Harris  was  entitled  to  enjoy,  and  which  Harris  must 
be  considered  to  have  reserved  when  he  conveyed  the  adjoin- 
ing land  to  the  defendant’s  wife ; and  he  will  be  entitled  to 
enjoy  such  right  of  way  as  long  as  the  necessity  for  it  exists, 
for  without  it  he  cannot  enjoy  any  benefit  from  the  grant. 

ft  appears  to  me  that  the  finding  of  the  jury  is  right  upon 
the  evidence,  and  there  certainly  is  nothing  contrary  to  law 
in  their  verdict:  this  being  the  case,  I think  the  rule  obtained 
by  defendant  must  be  discharged. 

Burns,  J.,  concurred. 

Buie  discharged. 


BARNET  V.  DAVIS. 


271 


Barnet  y.  Davis. 

Libel — Malicious  prosecution  before  a magistrate,  and  subsequent  indictment 
before  a grand  jury. 

Held,  that  in  this  case  a sufficient  cause  of  action  was  stated  in  each  count, 
and  that  there  was  no  ground  for  arresting  judgment. 

First  count , for  a libel,  as  follows : u Considering  it  to  be 
my  duty  to  warn  the  travelling  public  against  the  shameful 
manner  in  which  black  mail  is  levied  by  Mr.  S.  Hamblin, 
livery  stable  keeper,  Niagara  Falls,  N.  Y.,  I hereby  caution 
visitors  to  the  Falls  to  beware  how  and  from  whom  they  en- 
gage carriages,  and  not  to  listen  to  or  place  any  confidence 
in  the  recommendation  of  the  servants  or  other  employees  of 
the  Cataract  House,  relative  to  the  same,  as  Mr.  Hamblin 
has  the  entire  interest  of  the  carriage  business  of  the  house. 
Mr.  H.  has  an  associate  on  this  side  of  the  river,  the  owner 
of  the  museum,  who  picks  the  visitors  that  H.  brings  to  his 
house  or  trap ; to  prove  which,  should  any  of  Hamblin’s 
drivers  take  visitors  to  any  other  house  than  the  museum, 
they  are  discharged  when  they  return  home.” 

The  second  count  charged  that  the  defendant  falsely  and 
maliciously  made  a charge  before  a magistrate  that  a pig  of 
his  was  stolen  by  some  person  or  persons  unknown,  and  that 
he  suspected  it  to  be  in  the  plaintiff’s  pig-sty,  whereupon  a 
search  warrant  was  issued,  and  plaintiff’s  premises  searched, 
and  a pig  being  there,  which  the  defendant  asserted  was  his, 
the  officer  took  the  pig,  and  arrested  the  plaintiff,  as  the  war- 
rant commanded  him  to,  and  he  was  taken  before  the  magis- 
trate and  obliged  to  enter  into  a recognizance  with  sureties, 
and  take  his  trial  at  the  next  quarter  sessions.  The  defend- 
ant appeared  at  the  sessions,  and  caused  an  indictment  to  be 
prepared,  and  sent  before  the  grand  jury,  charging  the 
plaintiff  with  having  stolen  the  pig,  and  the  grand  jury 
ignored  the  bill,  whereupon  the  plaintiff  was  discharged. 

The  defendant  pleaded  not  guilty. 

At  the  trial,  before  Robinson , C.  J.,  at  the  last  assizes  held 
at  Niagara,  the  jury  found  a verdict  in  favour  of  the  plain- 
tiff for  £100,  saying  that  it  was  £50  on  each  count. 

Eccles  moved  for  a new  trial  on  the  law  and  evidence,  or 
to  arrest  the  judgment. 
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Burns,  J.,  delivered  the  judgment  of  the  court. 

We  do  not  see  that  the  verdict  is  contrary  to  law  or 
evidence  upon  either  count.  The  first  count  was  proved 
by  the  circulation  by  the  defendant  and  his  men  of  printed 
handbills,  to  the  effect  as  set  out  in  the  count.  The  ques- 
tion upon  that  is,  whether  the  article  charges  the  plaintiff 
with  being  concerned  in  a system  of  plundering  visitors  to 
the  Falls.  One  can  hardly  read  it  without  coming  to  the 
conclusion  that  it  is  capable  of  that  construction.  If  it  be 
capable  of  that  construction,  then  it  only  remained  a question 
for  the  jury  upon  the  evidence  to  say  whether  the  defendant 
intended  it  in  that  light,  and  intended  it  to  affect  the  plain- 
tiff’s business  as  a museum  keeper,  which  the  count  alleges 
he  was,  and  the  evidence  proved  it.  There  was  evidence 
upon  these  points  for  the  jury,  and  they  determined  the 
matter  in  the  plaintiff’s  favour.  There  is  no  ground  for 
arresting  the  judgment  on  this  count,  for  the  same  reason, 
that  the  handbill  is  capable  of  being  read  to  the  disadvantage 
or  disparagement  of  the  plaintiff ; and  if  people  visiting  the 
Falls  understood  it  in  that  sense,  it  then  might  affect  the 
business  in  which  he  was  engaged. 

The  objection  to  the  second  count  is  that  it  is  bad,  because, 
so  far  as  it  alleges  the  information  before  the  magistrate,  his 
warrant  to  search  the  plaintiff’s  premises,  and  the  arrest  of 
the  plaintiff,  and  being  bound  over  to  appear  at  the  sessions, 
it  affords  no  ground  for  this  action,  because  the  act  of  the 
justice  of  the  peace  disproves  the  absence  of  probable  cause, 
and  then  that  what  follows — namely,  an  indictment  before 
the  grand  jury  for  feloniously  stealing  his  pig — is  a different 
charge  from  that  made  before  the  magistrate,  that  being 
merely  for  a search  warrant.  The  objection  is  specious,  but  a 
little  reflection  shows  that  there  is  nothing  in  it.  The  warrant 
recites,  it  is  true,  what  the  information  stated — that  the  pig 
was  stolen  by  some  person  or  persons  unknown,  not  charging 
the  plaintiff  with  stealing  it ; but  it  states  that  the  defendant 
had  reason  to  suspect  the  pig  was  in  the  plaintiff’s  possession 
and  concealed  in  his  pig-sty,  and  it  commanded  that  if  the 
pig  should  be  found  in  the  plaintiff’s  possession,  then  that  he 
should  be  arrested,  and  be  brought  before  the  magistrate. 
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A pig  was  found,  which  the  defendant  asserted  was  his,  and 
thereupon  the  plaintiff  was  arrested.  Now  it  is  a clear  pro- 
position, that  if  property  proved  to  have  been  stolen  be  found 
in  the  possession  of  another  person,  it  is  the  dutv  of  the  latter 
to  establish  or  give  some  reasonable  account  how  it  came  to 
his  possession,  if  it  did  not  come  so  feloniously.  Therefore, 
though  it  be  true  that  in  the  first  instance  the  defendant  did 
not  directly  charge  the  plaintiff  with  stealing  the  pig,  yet  he 
charged  him  with  having  it  in  his  possession  concealed,  being 
stolen.  The  pig  being  found  in  the  plaintiff’s  possession,  and 
it  being  sworn  that  it  was  stolen,  the  legal  proposition  that 
the  plaintiff  must  be  held  accountable  as  the  thief^  unless  he 
could  account  for  the  possession,  attached  upon  him.  The 
proceeding  by  indictment  for  stealing  was  the  legal  conse- 
quence of  the  facts,  and  therefore  no  variation  from  the  pro- 
ceedings before  the  magistrate.  No  legal  objection  to  the 
count,  as  framed  exists,  and  therefore  the  question  was 
wholly  for  the  jury,  and  the  jury  have  found  against  the 
defendant.  There  is  no  fault  to  be  found  with  the  verdict 
in  regard  to  the  evidence.  There  are  two  entirely  distinct  and 
quite  independent  causes  of  action  set  forth  in  the  declara- 
tion, and  if  either  were  tried  separately,  and  a verdict  of 
£50  given  upon  it,  we  should  never  think  of  disturbing  it. 

Rule  refused. 


Moodie,  Executor  of  Drysdale,  y.  Rowatt. 

Note  payable  to  A.  or  his  wife — Effect  of. 

A note  payable  to  A.  “ or  to  bis  wife,  and  to  no  other  person,”  is  the  same 
as  if  made  payable  to  A.  alone,  and  his  executors  may  sue  upon  it. 

Action  on  three  promissory  notes,  stating  them  to  have 
been  made  on  the  14th  of  June,  1845,  by  defendant,  in 
favour  of  testator  Drysdale,  for  £10  each,  at  6,  7 and  8 
years  respectively,  with  common  counts  added. 

Pleas — Non  fecit  to  the  counts  on  the  notes. — Non-as- 
sumpsit to  the  common  counts,  and  ne  unques  executor. — 
Issue  taken  on  all. 

At  the  trial  at  Perth,  before  Draper , J.,  the  notes,  when 
35  14  u.  c.  q.  a 
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produced,  were  found  to  be  made  payable  to  Drysdale,  “ or 
to  his  wife,  and  to  no  other  person.” 

. Drysdale  was  defendant’s  father-in-law,  and  had  let  him 
have  several  lots  of  land  in  the  county  of  Simcoe,  on 
account  of  which  there  was  reason  to  believe,  though  it  was 
not  fully  proved,  these  notes  were  taken.  Drysdale  and  his 
wife  were  then  very  old,  and  it  seemed  to  have  been  his 
intention  that  these  notes  should  not  be  put  afloat  and  get 
into  the  hands  of  any  third  party,  but  should  remain  under 
his  control,  to  exact  payment  or  not,  as  he  might  choose  ; and 
that  his  wife,  if  she  survived  him,  should,  be  in  a situation  to 
call  for  payment  or  not,  as  she  might  find  necessary.  His 
wife  died  in  1850,  and  Drysdale  more  than  a year  afterwards. 

It  was  objected  at  the  trial — 1st,  That  these  notes  were 
not  promissory  notes,  and  so  were  improperly  sued  on. — 
2nd,  And  that  a right  of  action  did  not  accrue  to  Drysdale’s 
executor  upon  them. 

The  jury  found  for  the  plaintiff,  leave  being  reserved  to 
defendant  to  move  for  a nonsuit. 

Crooks  obtained  a rule  nisi  accordingly. — He  cited  Cole- 
han  v.  Cooke  Willes,  393;  Blanckenhagen  v.  Blundell,  2 B„ 
& Ad.  417 ; Sherrington  v.  Yates,  12  M.  & W.  865. 

Phillpotts  shewed  cause,  citing  Prestwick  v.  Marshall,  7 
Bing.  565;  Barlow  v.  Bishop,  1 East  432;  Mason  v.  Morgan, 
2 A.  & E.  30 ; Prince  v.  Brunatt,  3 Dowl.  382. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  verdict  should  stand,  and  the 
rule  for  nonsuit  be  discharged.  The  promise,  so  far  as 
regarded  the  wife,  was  merely  inoperative,  and  her  husband 
was  always  in  a situation  to  treat  the  note  as  payable  to 
himself  alone,  even  while  the  wife  was  living;  and  when  the 
wife  is  dead,  and  the  husband’s  executor  has  sued  upon  the 
note  expressly  made  payable  to  him,  there  can  be  no  room 
for  question. 

The  cases  of  Barlow  v.  Bishop  (1  East  432),  Beaver  v. 
Lane  (2  Mod.  217),  Ankerstein  v.  Clark  (4  T.  R.  616),  and 
of  Burrough  v.  Moss  (10  B.  & C.  558),  all  tend  to  shew  that 
there  is  no  difficulty,  either  on  the  ground  of  variance  or 
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otherwise,  in  maintaining  this  action.  If  the  wife  had  sur- 
vived, and  had  declared  upon  the  note,  a question  might 
have  been  raised  ; or  if  the  note  had  been  made  payable  on 
the  face  of  it  to  the  one  or  the  other,  merely  giving  the 
respective  names,  and  not  describing  the  latter  payee  as 
the  wife  of  the  former,  it  might  then  have  been  objected 
with  some  reason,  that  it  was  not  a good  promissory  note, 
it  not  being  certain  on  the  face  of  it  to  which  of  the  two 
it  was  payable;  but  all  the  world  must  be  supposed  to 
know  that  a note  payable  to  Drysdale  or  his  wife  was  in 
legal  effect  the  same  as  if  made  payable  to  himself  alone. 

Kule  discharged. 

Dixon  v.  Dixon  et  al. 

Will,  construction  of — Estate  for  life  or  in  fee. 

The  testator,  by  his  will  made  in  1826,  devised  as  follows  : — 

‘ ‘ As  touching  such  worldly  estate  wherewith  it  hath  pleased  God  to  bless  me 
in  this  life,  I give  and  dispose  of  the  same  in  the  following  manner  and 
form. — (After  giving  certain  furniture  to  his  wife):  “Also,  I give  and 
bequeath  her  the  sum  of  £12  10s.  annually,  to  be  well  and  truly  paid  to 
her  quarterly  from  the  produce  of  my  real  property,  lying  in  the  township 
of  Smith,”  &c. — “ Also  to  my  beloved  sons  William  and  Joseph,  to  be  ap- 
portioned to  the  said  William  and  Joseph,  159  acres  of  land,”  describing 
it,  being  the  land  in  question,  situate  in  said  township  of  Smith — 
“Also,  to  my  beloved  sons  William  and  Joseph,  the  first  lot  on  the 
west  side  of  the  Communication  road,  as  above  described,  to  be  possessed 
jointly  and  severally  in  equal  shares  by  them,  the  aforesaid  William 
and  Joseph,  for  the  purpose  of  erecting  a saw-mill,  and  such  other 
machinery  as  they  may  deem  expedient  : also,  my  farming  utensils  and 
stock  to  be  equally  divided  among  my  two  sons  William  and  Joseph.  I 
also  leave  and  bequeath  my  beloved  son  John  (the  eldest  son)  five  shillings : 
and  for  the  purpose  that  my  beloved  wife  may  suffer  no  hardship  in  her 
old  age,  I do  enjoin  by  this  my  last  will  and  testament,  that  my  sons 
William  and  Joseph  shall  provide  meat,  drink  and  lodging  befitting  the 
age  and  infirmities  of  my  beloved  wife  ; that  is  to  say,  so  long  as  she  may 
remain  my  widow.”  William  was  appointed  one  of  the  executors. 

Held,  that  William  and  Joseph  took  a fee  in  the  land  in  Smith. 

Ejectment,  for  lot  number  1,  on  the  west  side  of  the  Com- 
munication road,  in  the  township  of  Smith. 

The  plaintiff  claimed  title  as  eldest  son  and  heir  of  William 
Dixon  the  elder,  who  died  in  1826,  being  seised  of  the  land 
now  claimed  as  grantee  of  the  Crown,  and  having  a few 
months  before  his  death  made  his  will,  devising  the  land  to 
his  sons  William  and  Joseph  ; but,  as  the  plaintiff  contended, 
for  life  only,  and  not  in  fee,  wherefore  the  plaintiff  as  heir  now 
claimed  the  estate.  The  defendants  held  under  the  devise. 
At  the  trial,  at  Peterboroh  before  Draper , J.,  the  verdict 
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was  rendered  for  the  defendants,  with  leave  reserved  to  the 
plaintiff  to  move  to  have  a verdict  entered  in  his  favour,  if 
the  court  should  be  of  opinion  that  the  will  gave  to  the 
devisees  only  a life  interest. 

The  will  of  William  Dixon,  made  on  the  9th  of  June, 
1826,  after  the  usual  introduction,  proceeded  thus : 

“ And  as  touching  such  worldly  estate  wherewith  it  hath  pleased 
God  to  bless  me  in  this  life,  I give  and  dispose  of  the  same  in  the 
following  manner  and  form  : 

“ In  the  first  place,  I give  and  bequeath  to  my  beloved  wife 
Nancy,  all  and  singular  the  articles  of  household  furniture  whereof 
I am  possessed,  to  be  at  her  disposal,  and  at  her  death  to  be  dis 
posed  of  in  such  a manner  as  she  may  think  fit.  Also,  I devise 
and  bequeath  her  the  sum  of  <£12  10s.  annually , to  be  well  and 
truly  paid  to  her  quarterly  (the  money  of  the  currency  of  the 
Province  of  Upper  Canada,)  from  the  produce  of  my  real  property 
lying  in  the  township  of  Smith,  county  aforesaid,  and  district 
aforesaid,  so  long  as  she  remains  my  widow ; also  to  my  beloved 
sons  William  and  Joseph,  to  be  apportioned  to  the  said  William 
and  Joseph,  one  hundred  and  fifty-nine  acres  of  land,  being  the 
first  lot  on  the  west  side  of  the  Communication  road,  between  the 
Otonabee  Piver  and  Mud  Lake,  running  through  the  said  town- 
ship of  Smith. 

“ Also  to  my  beloved  sons  William  and  Joseph,  the  first  lot  on 
the  west  side  of  the  Communication  road,  as  above  described, 
to  be  possessed  jointly  and  severally  in  equal  shares  by  them,  the 
aforesaid  William  and  J oseph,  for  the  purpose  of  erecting  a saw- 
mill and  such  other  machinery  as  they  may  deem  expedient : also, 
all  my  farming  utensils  and'  stock  to  be  equally  divided  among  my 
two  sons  William  and  Joseph. 

“ I also  leave  and  bequeath  my  beloved  son  John  five  shillings  ; 
and  for  the  purpose  that  my  beloved  wife  may  suffer  no  hardship 
in  her  old  age,  I do  enjoin  by  this  my  last  will  and  testament,  that 
my  sons  William  and  Joseph  shall  provide  meat,  drink  and  lodging, 
befitting  the  age  and  infirmities  of  my  beloved  wife,  that  is  to 
say,  so  long  as  she  may  remain  my  widow. 

“I  hereby  appoint  my  well  beloved  wife  and  son  William, 
together  with  Thomas  Alexander  Stewart,  Esquire,  my  lawful 
executors  to  this  my  last  will  and  testament.  All  other  wills  and 
testaments  made  by  me  to  be  null  and  void. 

“ In  witness  whereof,  &c,” 
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Connor , Q.C.,  for  the  defendants,  cited  Jarm.  on  Wills, II. 
170;  Dolton  v.  Hewen,  6 Mad.  9 ; Doe  Thorn  v.  Phillips,  3 
B.  & Ad.  653;  Doe  Booley  v.  Roberts,  11  A.  & E.  1,000; 
Goodright  deni.  Drewry  v.  Barron,  11  East  220;  Doe  Pen- 
warden  v.  Gilbert,  3 B.  &.  B.  85  Smith  v.  Coffin,  2 II.  Bl. 
414;  Lee  v.  Stephens,  2 Show.  49  ; Jenkins  dem.  Prosser  v. 
Jenkins,  Willes,  750;  Doe  v.  Allen,  8 T.  R.  501  ; Tanner 
v.  Wise,  3 P.  W.  294;  Hogan  v.  Jackson,  Cowp.  299  ; Good- 
right  dem.  Baker  v.  Stocker,  5 T.  R.  13  ; Knight  v.  Selby,  3 
M.  & G.  92 ; Cru.  Dig.  YI.  224 ; Shailard  v.  Baker,  Cro.  Eliz. 
744;  Burton  v.  White,  7 Ex.  720;  Huskisson  v.  Bridge,  4 DeG. 
& Stn.  245;  Johnston  v.  Rowlands,  2 DeG.  & Sm.  356  ; Col- 
lier’s case,  6 Co.  16  a;  Merson  v.  Black  more,  2 Atk.  341 ; Ran- 
dall v.  Tuchin,  6 Taunt.  410  ; Goodtitle  dem.  Paddy  v.  Mad- 
dern,  4 East  496;  Powell  on  Devises,  II.  202,  212  ; Baby  v. 
Baby,  1 U.  C.  R.  54 ; McLellan  v.  Meggatt,  7 U.  C.  R.  554. 

Wilson , Q.C.,  contra,  cited  Doe  Palmer  v.  Richards,  3 T. 
R.  356 ; Doe  Sams  v.  Garlick,  14  M.  & W.  698 ; Doe  Norris 
v.  Tucker,  3 B.  & Ad.  473  ; Doe  dem.  Stevens  v.  Snelling,  5 
East  87;  Denn  dem.  Moor  v.  Mellor,  5 T.  R.  558  ; 2 B.  & P. 
247  ; Doe  Willey  v.  Holmes,  8 T.  R.  1;  Doe  Clarke  v.  Clarke, 
1 Cr.  &.  M.  39;  Harding  v.  Roberts,  29  Eng. Rep. 451;  Yick  v. 
Sueter,  25  Eng.  Rep.  71 ; Doe  Gwillim  v.  Gwillim,5  B.&  Ad. 
122;  Doe  Winder  v.  Lawes,  7 A.  & E.  195;  Doe  Crutchfield  v. 
Pearce,  1 Price  353;  Randall  v.  Bookey,  2 Vern.  425  ; Right 
dem. Mitchell  v.  Sidebotham,  2 Dough  759;  Meredith  v.  Hen- 
eage,  1 Sim.  542;  Malim  v.  Keighley,  2 Yes.  Jun.333;  Bards- 
well  v.  Bardsweil,  9 Sim.  319;  Benson  v.  Whittam,  5 Sim.  22. 

Robinson,  C.  J. — The  effect  of  this  devise  of  the  land  in 
Smith  to  the  testator’s  sons  William  and  Joseph  is  to  be 
determined  according  to  the  law  as  it  stood  before  the  alter- 
ation made  by  our  statute  4 Wm.  IY.  eh.  1,  sec.  50  ; in  other 
words,  as  we  may  suppose  it  would  have  been  in  England 
before  the  change  was  made  there  in  the  law  of  wills. 

It  may  be  said,  I think,  without  hesitation,  of  the  devise 
yi  question,  that  the  intention  of  it  was  to  give  the  fee  ; but 
that  alone  is  not  decisive  of  the  point. 

There  are  several  things  in  this  will  which  have  in  many 
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cases  been  relied  upon  as  indicating  an  intention  to  pass  the 
fee.  1st.  The  testator  begins  by  expressing  his  design  to 
dispose  of  all  his  estate.  2ndly.  He  gives  his  wife  an  annuity 
of  £12  10s.  a year,  to  be  paid  from  the  produce  of  this  land, 
so  long  as  she  shall  remain  his  widow,  and  he  appoints  one 
of  the  devisees,  William,  to  be  one  of  his  executors,  giving 
no  other  direction  respecting  the  bequest  of  this  annuity. 

3rdly.  He  gives  the  land  to  the  devisees  “ for  the  purpose 
of  erecting  upon  it  a saw-mill,  and  such  other  machinery  as 
they  may  deem  expedient.” 

4thly.  He  bequeaths  to  his  eldest  son  (John)  five  shillings, 
shewing  that  he  did  not  contemplate  making  him  to  any 
greater  extent  the  object  of  his  bounty,  probably  because  he 
was  already  provided  for. 

5thly.  He  enjoins  that  his  sons  William  and  Joseph,  the 
devisees,  shali  provide  meat,  drink  and  lodging,  befitting  the 
age  and  infirmities  of  his  wife,  so  long  as  she  shall  remain 
his  widow,  which  is  imposing  a burthen  upon  them  which, 
for  all  that  we  can  tell,  may  be  more  than  commensurate  to 
the  value  of  a mere  life  interest  in  the  property. 

The  intention  expressed  in  the  introductory  part  of  the 
will  of  disposing  of  all  his  worldly  estate,  and  the  giving  a 
trifie  in  money  to  his  heir-at-law,  are  circumstances  fit  to  be 
taken  into  account,  as  assisting  us  to  make  out  by  the  will 
what  the  devisor  intended  ; but  either  or  both  of  them  would 
not  suffice  to  supply  the  want  of  any  words  of  inheritance. 

The  declaration  of  the  devisor,  that  he  gives  his  sons  the 
land  for  the  purpose  of  erecting  upon  it  a saw-mill,  &c., 
afi'ords  a stronger  ground  of  argument  that  the  testator  in- 
tended them  to  take  a fee,  for  otherwise  it  might  be  impru- 
dent in  them  to  incur  the  expenditure. 

I have  found  no  case  in  which  the  effect  of  such  a proviso 
in  a will  has  been  discussed,  but  I should  have  much  hesita- 
tion in  determining  that  that  alone  would  not  be  sufficient  to 
enlarge  the  interest. 

A stronger  ground,  however,  is  the  charge  of  an  annuity 
to  be  paid  from  the  produce  of  the  land  devised,  one  of  the 
devisees  being  constituted  one  of  the  executors,  and  therefore 
having  the  duty  thrown  upon  him  of  making  the  payment. 
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But  a still  stronger,  and,  in  my  opinion,  decisive  ground 
for  decision  in  favour  of  the  fee  passing,  is  the  injunction 
that  the  devisees  shall  support  his  wife  during  her  widow- 
hood. The  words,  “ I do  enjoin  that  my  sons  William  and 
Joseph  shall  provide,”  &c.,  I consider  to  be  an  imperative 
direction  of  a solemn  kind,  and  not  merely  the  expression  of 
a hope  that  something  would  be  done  which  he  intended  to 
leave  to  their  discretion.  This  last  clause  of  the  will,  it 
appears  to  me,  brings  the  case  clearly  within  the  principle 
of  several  adjudged  cases,  in  which  the  devise  has  been 
allowed  to  convey  the  fee. 

The  former  grant  of  an  annuity  to  the  wife  to  be  paid 
out  of  the  estate  devised,  might  not  alone  have  been  sufficient. 
The  case  of  Doe  dem.  Bates  et  al.  v.  Clayton  (8  East  141), 
is  against  it ; but  the  direction  to  the  devisees  to  support  the 
widow  during  her  life, unless  she  marries,  does  afford  a ground 
on  which  we  can  properly  hold  that  a fee  passed,  and  thus 
carry  into  effect  what  we  cannot  doubt,  on  the  whole  contents 
of  the  will,  was  the  testator’s  intention. 

We  therefore  discharge  the  rule,  and  allow  the  verdict 
which  has  been  given  to  stand. 

McLean,  J. — I think  there  can  be  no  doubt  that  the 
testator  intended  to  dispose  of  his  whole  estate,  real  and  per- 
sonal, for  he  professes  to  make  his  will  touching  such  worldly 
estate  as  he  was  possessed  of ; and  there  seems  to  be  as  little 
doubt,  from  the  whole  tenor  of  the  will,  that  he  intended  to 
dispose  of  it  in  such  a manner  as  would  secure  it  permanently 
to  the  several  devisees  and  their  heirs.  The  only  question  is 
whether  he  has  used  such  terms  in  disposing  of  his  property 
as  will  effect  his  object.  Or,  as  Chief  Justice  Tindal  expresses 
it  in  the  case  of  Knight  v.  Selby  (3  M.  & Gr.  97),  “ whether, 
though  the  artificial  words  for  creating  a fee  are  not  to  be 
found,  enough  appears  on  the  face  of  the  will  to  shew  an 
intention  on  the  part  of  the  testator  that  the  fee  should  pass.” 
The  plaintiff  claims  an  undivided  moiety  of  the  land  as  heir 
at-law  of  his  father,  and  is  entitled  to  succeed  if  the  defend- 
ants, who  claim  under  William  Dixon,  one  of  the  devisees, 
do  not  take  any  estate  under  the  devise  to  him  ; or,  in  other 
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words,  if  the  fee  is  not  devised  to  William  and  Joseph  Dixon. 
The  testator,  in  order  to  provide  a support  for  his  wife,  gives 
her  all  his  household  furniture  to  be  wholly  at  her  own  dis- 
posal, and  he  gives  her  £12  10s.  per  annum,  to  be  paid  to 
her  quarterly  as  long  as  she  continues  his  widow,  from  the 
produce  of  his  real  property  lying  in  the  township  of  Smith  ; 
and  then  he  gives  to  his  sons  William  and  Joseph,  to  be 
apportioned  to  them,  the  land  in  question.  If  the  devise 
ended  there,  it  might  be  argued  that  the  lands  were  devised 
to  William  and  Joseph  to  enable  them  to  pay  the  amount 
bequeathed  to  their  mother,  and  to  be  paid  from  the  produce 
of  the  land  during  the  term  of  her  widowhood ; but  to  shew 
more  clearly  the  intention  of  the  testator,  he  goes  on  in  his 
will,  as  to  the  very  same  lands,  and  devises  them  again  to  his 
well  beloved  sons  William  and  Joseph,  for  the  purpose  of 
erecting  a saw-mill  and  such  other  machinery  as  they  might 
deem-  expedient , and  he  declares  that  they  are  to  possess  the 
property  for  these  purposes  jointly  and  severally,  in  equal 
shares  ; and  he  leaves  them  his  stock  aud  farming  utensils  to 
be  equally  divided  between  them.  The  object  for  which  the 
property  was  devised  to  William  and  Joseph  Dixon,  I think, 
shews  the  nature  and  extent  of  the  estate  which  it  was  in- 
tended they  should  enjoy,  for  it  cannot  be  supposed  that  it 
was  intended  to  limit  them  to  a life  estate  when  the  lands 
were  given  to  them  expressly  for  a purpose  not  likely  to  be 
carried  out  if  they  were  only  to  hold  as  tenants  for  life. — 
The  erection  of  a saw-mill,  and  any  other  machinery  which 
the  devisees  might  deem  expedient,  must  necessarily  in- 
volve a good  deal  of  labour  and  a large  expenditure  of 
means,  and  it  could  not  have  been  supposed  by  the  testator 
that  his  sons  would  embark  in  such  undertakings  if  the 
whole,  upon  their  death,  must  immediately  pass  away  from 
their  families. 

Then,  as  if  to  mark  still  further  his  intention,  he  gives  the 
plaintiff  the  sum  of  five  shillings,  shewing  evidently  that  he 
did  not  contemplate  that  the  plaintiff  should  receive  any 
further  amount  of  his  property,  but  the  plaintiff  must  never- 
theless be  entitled  to  inherit,  unless  precluded  from  doing 
so  by  the  terms  of  the  will. 
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In  addition  to  the  manifestation  of  the  testator’s  intention* 
as  shewn  in  the  objects  of  the  devise  to  his  sons  William  and 
Joseph,  there  is  another  fact  from  which  such  intention  may 
be  further  gathered.  In  order  that  his  wife  may  suffer  no 
hardship  in  her  old  age,  he  enjoins  by  his  will  emphatically 
upon  his  sons  William  and  Joseph  that  they  shall  provide 
meat,  drink  and  lodging  for  her  befitting  her  age  and  intir- 
mities.  In  “enjoining”  that  they  shall  furnish  such  meat, 
drink  and  lodging  as  shall  secure  his  wife  from  suffering  any 
hardship  in  her  old  ago,  it  appears  to  me  that  a charge  is 
imposed  which  cannot  be  separated  from  the  devise  of  the 
lands.  If  the  devisees  could  only  hold  for  life,  there  Could  be 
no  certainty  that  they  would  either  of  them  live  long  enough 
to  furnish  to  their  mother  in  her  old  age  the  comfortable  sup- 
port which  was  intended  to  be  assured  to  her.  The  property 
devised  must  have  been  relied  onto  yield  such  support,  for  if 
it  were  not  so  the  injunction  would  scarcely  have  been  laid  on 
the  parties  to  whom  it  was  devised.  If  regarded  as  a mere 
request  to  his  sons  to  provide  for  their  mother,  unconnected 
with  the  devise  of  the  property,  then  such  request  might  as 
well  have  been  adressed  to  the  plaintiff  as  to.  the  other  sons; 
but  it  is  not  so,  ami  the  fair  construction  of  the  injunction  is, 
that  the  devisees  William  and  Joseph  should  from  the  pro- 
perty devised,  and  because  it  was  devised  to  them,  provide  for 
the  testator’s  widow  in  a manner  so  befitting  her  age  and  in- 
firmities as  to  secure  her  against  suffering  any  hardship. 

The  case  of  Butt  v.  Thomas,  in  the  Court  of  Exchequer, 
June,  1855  (82  Eng.  Rep.  575),  is  a very  strong  case  to  sup- 
port this  construction  of  the  will.  The  question  there 
referred  to  the  court  was,  what  estate  in  law  certain  parties 
were  entitled  to  hold  under  a particular  devise,  the  words  of 
which  were  much  less  conclusive  as  to  the  construction  to  be 
placed  upon  them  than  in  the  present  case;  but  the  court  there 
held  that  more  than  a life  estate  was  conveyed,  which  was  all 
they  were  called  upon  to  decide.  In  giving  judgment,  Platt , 
Baron,  says,  “You  must  take  the  whole  will  together,  and 
say  wnat  its  meaning  is ; and  if  you  can  collect  from  the  lan- 
guage usedwhattherealobject  of  the  testator  was  in  making 
the  will,  the  intention  of  the  testator  ought  to  be  carried 
86  xiv.  u.  c.  Q.  B. 
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into  effect.”  Adopting  that  as  the  sound  and  undoubted  rule 
of  decision  in  such  cases,  and  collecting  the  fair  meaning 
from  the  writing  itself,  my  opinion  is  that  the  devisees  took 
an  estate  in  fee,  and  that  the  verdict  for  the  defendants  cannot 
be  disturbed. 

Burns,  Jd,  concurred. 

Buie  discharged. 


pJamxeson  v.  Sherwood. 

R affi  e — I llegality. 

Where  the  defendant  sold  for  the  plaintiff  a pair  of  horses  won  by  the  plain- 
tiff at  a raftle,  and  received  the  purchase  money.  Held,  that  he  could  not 
refuse  to  pay  it  over,  on  the  ground  that  the  plaintiff  had  obtained  the 
horses  by  gambling. 

Assumpsit  on  common  counts. 

Plea — Non-assumpsit. 

Verdict  for  the  plaintiff,  <£27  10s. 

A.  McLean  moved  for  a new  trial  on  the  law  and  evidence, 
and  for  misdirection,  and  reception  of  improper  evidence. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of 
the  court,  delivered  by 

Bobinson,  C.  J. — We  see  no  ground  for  interfering.  The 
whole  question  was,  whether  a sum  of  money  received  by 
defendant  from  Lount  belonged  to  him  or  to  the  plaintiff. 
It  was  the  price  of  a pair  of  horses  that  had  been  won  at  a 
raffle,  the  plaintiff  maintaining  that  the  throw  by  which  they 
were  won  was  thrown  for  him,  while  the  defendant  said  it  was 
thrown  for  him.  The  plaintiff  was  absent  when  the  horses 
were  wen.  Defendant  was  present  and  taking  an  active 
part,  and  immediately  sold  the  horses  to  Lount  for  £87  10s 
£7  10s.  was  paid  for  the  benefit  of  the  landlord  at  whose  inn 
the  raffle  took  place.  Defendant,  according  to  plaintiff’s 
evidence,  went  next  day  to  the  plaintiff  and  congratulated 
him  on  his  good  luck,  told  him  of  the  sale  he  had  made  of 
his  horses,  and  paid  him  £50,  and  said  he  would  pay  him  the 
remainder  when  he  received  it  from  Lount  if  the  plaintiff 
insisted  on  it,  but  he  thought  he  might  be  allowed  to  keep  the 
rest  for  himself.  Defendant  does  not  deny  this  by  any 
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affidavit.  It  is  proved  by  two  witnesses.  It  was  fairly  left 
to  the  jury,  and  they  have  found  for  the  plaintiff,  on  the 
ground  that  the  defendant  sold  the  horses  as  the  plaintiff ’s 
and  received  the  price,  and  by  payment  of  part  admitted 
the  plaintiff’s  claim  rto  the  rest. 

It  does  not  appear  on  the  evidence  who  was  the  owner  of 
the  horses  that  were  raffled,  but  if  it  had  been  shewn  that 
they  had  belonged  to  the  defendant,  we  must  presume  he 
was  paid  for  them  by  means  of  the  raffle.;  and  the  qeestion 
in  dispute  is,  whether  hewonbackhis  ownhorses,  or  whether 
it  was  for  the  plaintiff  that  the  dice  were  thrown.  One  trial 
in  a court  of  law  is  enough  to  settle  that  point,  especially 
where  there  is  evidence,  as  there  certainly  was  here,  to  war- 
rant the  finding  of  the  jury. 

. Another  objection  was  taken,  that  as  the  raffle  was  a kind 
of  gambling  prohibited  by  law,  and  as  the  plaintiff,  accord- 
ing to  tho  verdict  which  the  jury  has  given,  won  the  horses 
at  a raffle,  he  cannot  therefore  compel  the  defendant  to  pay 
over  to  him  the  price  for  which  the  defendant  sold  them  to 
Lount ; but  to  concede  that  would  be  giving  to  the  objection 
of  illegality  a more  extensive  application  than  either  reason 
or  authority  warrants.  The  cases  of  Tenant  v.  Elliott  (1  B. 
& P.  4),  and  Farmer  v.  Ptussell  (lb.  296),  shew  that  the 
defendant  cannot  set  up  such  a defence  to  the  plaintiff’s 
claim.  After  the  defendants  has  admitted  that  he  sold  to 
Lount  a pair  of  horses  which  belonged  to  the  plaintff,  and 
after  he  has  paid  him  £50  on  account:  and  promised  to  pay 
him  the  remainder  as  soon  as  he  received  it,  he  cannot,  after 
he  has  received  the  residue  of  the  price  of  the  horses  from 
Lount,  turn  round  upon  the  plaintiff  and  say,  “ Y<3u  got 
these  horses  by  gambling,  and  therefore  I will  keep  the  money 
myself;  and  more  especially  after  calling  upon  the  jury 
to  determine  that  the  horses  had  been  won  for  him,  and 
not  for  the  plaintiff.  The  defendant’s  claim,  in  order  to 
support  it,  would  call  upon  the  court  to  try  an  unmixed 
qeestion  of  gambling,  for  his  claim  to  retain  the  money 
wholly  rests  upon  the  allegation  that  the  winning  throw  was 
made  lor  him.  The  plaintiff’s  claim,  on  the  other  hand, 
does  not  require  anything  more  to  be  considered  than  this* 


284 


queen’s  BENCH,  EASTER  TERM,  19  YIC. 


that  the  defendant  sold  to  a third  party  a pair  of  horses 
which  he  admitted  were  the  plaintiff’s,  and  received  the  price 
for  him.  If  that  be  so,  and  the  jury  has  found  that  that 
was  the  case,  the  plaintiff’s  claim  rests  jipon  the  ground  that 
the  defendant. has  received  to  his  use  a sum  of  money  to 
which  he  can  have  no  claim  himself,  and  which  nobody  else 
is  claiming. 

In  Tenant  v.  Elliott  (1  B.  & P.  8)  the  defendant  had 
effected  for  the  plaintiff  an  illegal  insurance  on  a ship,  one 
prohibited  by  statute,  and  the  ship  being  lost  the  amount 
of  the  insurance  was  paid  into  his  hands.  He  refused  to  pay 
it  over,  and  the  plaintiff  sued  him  for  money  had  and  re- 
ceived. He  set  up  just  the  defence  that  has  been  set  up 
here,  but  the  court  held  it  could  not  avail  him. 

Butter,  J.f  said  : “Is  the  man  who  has  paid  over  money  to 
another’s  use  to  dispute  the  legality  of  the  required  consider- 
ation ? Having  once  waved  the  legality,  the  money  shall 
never,  come  back  into  his  hands  again.  Can  the  defendant 
then  in  conscience  keep  the  money  so  paid  ? For  what  pur- 
pose should  he  retain  it  ? To  whom  is  he  to  pay  it  over?  Who 
is  entitled  to  it  but  the  plaintiff?  Eyre , Chief  Justice,  said  : 
“ The  defendant  is  not  like  a stakeholder.  The  question  is, 
whether  he  who  has  recovered  money  to  another’s  use  on  an 
illegal  contract  can  be  allowed  to  retain  it,  and  that  not 
even  at  the  desire  of  those  who  paid  it  to  him.” 

To  apply  this  language  to  the  present  case  : Lount  is  not 
asking  for  his  money  back,  and  why  should  the  defendant 
retain  it  ? The  only  reason  he  can  give  is,  because  he  won 
the  throw  in  fact,  and  not  the  plaintiff,  whom  in  the  opinion 
of  the  jury  he  undoubtedly  treated  as  the  winner. 

This  is  calling  upon  us  to  try  a gambling  question,  as  the 
only  foundation  of  his  right,  for  of  course  he  cannot  be 
claimingthe  money  because  the  horses  that  were  raffled  were 
his.  That  would  be  a claim  that  would  not  bear  examin- 
ing for  a moment.  If,  after  receiving  the  amount  subscribed 
for  the  throws,  he  had  insisted  on  detaining  the  horses  from 
the  winner,  it  would  have  raised  a question  whether  the 
plaintiff  could  have  recovered  the  horses,  for  the  only  ground 
that  he  could  rest  his  claim  of  property  upon  would  be,  that 
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he  won  them  by  the  dice.  The  real  question  between  these 
parties,  however,  is  distinct  from  that. 

The  plaintiff’s  claim  is  supported  by  evidence  that  the 
defendant  sold  the  horses  as  his,  and  paid  him  part  of  the 
price,  and  now  refused  to  pay  the  remainder,  impeaching  his 
title  to  the  horses. 

Rule  refused. 


TRINITY  TERM,  20  VICTORIA. 


Present. — Hon.  Sir  John  Beverley  Robinson,  Bart.,  C.  J- 
William  Henry  Draper,  J. 

'*  Robert  Easton  Burns,  J. 


Wile  v.  Cayley  et  al. 

Custom-hous e officers — Liability  of,  in  trespass — Seizure  of  goods  once  passed. 

Trespass  cannot  be  maintained  against  a custom-house  officer  for  seizing 
goods  as  forfeited,  upon  grounds  which,  if  they  existed,  would  justify 
such  seizure.  If  he  was  misled  by  false  information,  or  acted  maliciously, 
case  is  the  proper  remedy ; but  no  action  will  lie  while  the  legality  of  the 
seizure  is  still  undetermined. 

Goods  which  have  passed  the  custom-house  upon  importation,  and  been 
taken  intOjthe  interior,  are  still  liable  to  seizure  if  it  should  appear  that 
they  have  been  fraudulently  undervalued  ; but  not  for  defects  of  form, 
such  as  the  want  of  a permit. 

Trespass  against  defendants,  officers  of  the  customs,  for 
taking  goods.  Plea — Not  guilty,  by  statute.  Verdict  for 
plaintiff,  £465  9s. 

W.  Eccles  obtained  a rule  Nisi  to  enter  a nonsuif  on  the 
leave  reserved,  or  for  a new  trial  on  the  law  and  evidence. 
V ankoutjhnet,  Q . G\,  shewed  cause. 

The  facts  of  the  case  are  lully  stated  in  the  judgment  of 
the  Chief  Justice. 

Robinson,  C.  J. — In  this  case  I granted,  immediately 
after  the  trial,  a certificate  under  the  statute  10  & 11  Vic. 
ch.  31  sec.  63,  which  deprives  the  plaintiff  of  costs,  and 
reduces  his  damages  to  a shilling,  so  that  in  truth  nothing  is 
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at  stake  between  the  parties  but  the  defendants’  costs,  which 
they  would  obtain  if  the  rule  is  made  absolute  for  nonsuit, 
and  might  ultimately  obtain  if  a new  trial  were  granted. 

The  plaintiff  imported  from  Bodies  ter,  in  the  State  of 
New  York,  a quantity  of  ready-made  ’clothing,  which  he 
intended  to  sell  by  retail  in  St.  Catharines.  The  goods  came 
to  one  Brezie,  the  agent  for  an  American  Express  Company 
at  Elgin,  near  the  Suspension  Bridge.  He  had  frequently 
before  entered  at  the  custom-house  there  smaller  parcels  of 
the  same  description  of  goods.  The  goods  sent  on  this 
occasion  were  in  six  boxes.  They  came  to  the  agent  accom- 
panied by  invoices,  which  professed  to  state  the  prices  at 
which  they  had  been  sold  at  Rochester  to  the  plaintiff.  The 
witness  swqre  that,  relying  upon  the  character  of  the  persons 
who  sent  them,  he  handed  the  invoices  to  the  collector  at 
Elgin,  and  made  the  usual  affidavit,  and  entered  the  goods, 
which  were  subject  to  an  ad  valorem,  duty. 

The  collector  at  Elgin  assumed  the  invoices  to  be  correct 
and  fair,  and  charged  the  duties  accordingly,  without,  as  it 
seemed,  inspecting  the  contents  of  the  boxes.  The  duties 
charged  and  paid  amounted  to  £42  10s. 

The  collector  did  not-  enquire  whether  the  agent  had  any 
knowledge  of  the  goods,  but  supposed  he  was  acting  fairly, 
andhadbecii  honestly  instructed,  and  accepting  the  invoices 
as  proof  of  the  value, ^ This  took  place  in  November  1855. 
The  plaintiff  Wile  had  opened  a shop  there  about  two  months 
before  the  goods  were  forwarded  as  sold  to  the  plaintiff  by 
Grantree  and  Wile,  who  were  sworn  to  be  manufacturers  of 
clothing  at  Rochester  doing  a large  business. 

After  the  goods  which  were  thus  passed  had  been  taken  to 
St.  Catharines  and  put  up  in  the  plaintiff’s  shop,  the  defend- 
ants, who  were  officers  of  customs  at  St  Catharines,  upon 
information  which  they  had  received,  seized  them  in  the 
plaintiff’s  shop  as  having  been  illegally  entered  at  the  port 
* of  Elgin  under  value. 

The  plaintiff  contested  their  right  to  make  the  seizure  on 
the  ground  stated,  as  the  agent  hadpassedr  the  custom-house 
at  Elgin,  and  satisfied  the  collector  there  of  the  correctness 
of  his  invoices.  After  some  days’  delay  the  goods  were 
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appraised,  and  in  the  opinion  of  the  appraiser  had  been 
undervalued  to  the  extent  of  £75,  or  about  20  per  cent 
The  defendants  therefore  retained  them  as  illegally  entered, 
until  the  plaintiff  deposited  with  them  the  appraised  value  of 
the  goods,  and  the  additional  duties  charged,  in  all  <£442  9s. 

On  the  part*  of  the  defendants  evidence  was  given  that 
when  they  went  to  the  plaintiff  at  St.  Catharines  and  made 
inquiry  respecting  his  entry  of  the  goods,  he  admitted  that 
the  goods  could  not  be  purchased  at  Rochester  at  the  price 
stated  in  his  invoices,  which  he  said  was  barely  the  amount 
of  the  cost  of  the  materials  and  of  the  labor  in  making  up 
the  clothing.  He  said  also,  that  he  was  selling  the  goods  for 
his  uncle  in  Rochester,  meaning  one  of  the  firm  of  Grantree 
& Wile,  not  saying  whether  it  was  as  his  agent  or  not  that 
he  was  selling  them.  His  statement  was,  that  the  goods 
could  not  be  bought  from  any  wholesale  merchants,  nor  from 
the  manufacturer  in  Rochester,  at  the  prices  at  which  they 
had  been  entered,  but  that  those  were  th-  prices  which  the 
respective  articles  had  cost  the  manufacturers:  and  he  con- 
tended that  it  was  lawful  to  enter  them  as  of  that  value. 

Several  witnesses  swore  that  the  goods  were  invoiced  20 
per  cent,  lower  than  they  could  be  bought  in  Rochester;  and 
one  witness,  who  had  gone  to  Grantree  & Wile  there,  and 
applied  to  purchase  similar  articles  at  the  wholesale  prices, 
was  charged  for  them  50  per  cent,  more  that  the  same  des- 
cription of  goods  was  invoiced  at  in  the  plaintiff’s' invoices. 

Then,  on  the  part  of  the  plaintiff,  witnesses  were  pro- 
duced, some  of  whom  gave  rather  strange  testimony  as 
to  the  footing  on  which  Grantree  & Wile  conducted  business 
with  their  customers.  According  to  their  account  the  goods 
were  not  undervalued,  and  could  be  bought  at  the  same 
price  by  any  person  in  Rochester. 

Greenstreet,  the  partner  of  the  plaintiff  while  in  Roches- 
ter, was  also  examined  for  the  plaintiff.  He  swore  that  the 
plaintiff’s  clerk  had  gone  to  Elgin  with  the  goods,  and  paid 
the  duties  on  them  there  through  the  express  agent,  though 
the  plaintiff  himself  was  also  then  present.  That  the  witness 
accompanied  the  plaintiff  afterwards  to  St.  Catharines  to  help 
him  open  his  store,  and  rented  the  building  in  which  they 
were  to  be  sold. 
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He  stated,  however,  that  the-  goods  were  actually  sold  to 
the  plaintiff,  and  were  not  left  with  him  on  commission,  or  to 
he  disposed  of  for  Grantree  & Wile,  and  that  it  was  a com- 
mon thing  for  them  to  act  with  other  customers  as  his  part- 
ner had  acted  in  this  case. 

The  defendants’  counsel,  at  the  close  of  the  .plaintiff 7 s case, 
moved  for  a nonsuit,  on  the  grounds — 1st : that  the  goods 
having  been  seized  as  forfeited  for  being  undervalued,  the 
plaintiff  could  not  sustain  trespass  for  taking  them  while  the 
legality  of  the  seizure  was  yet  undetermined,  the  proceedings 
on  the  part  of  the  Crown  being  still  pending. 

Secondly : That  no  permit  having  been  given  to  remove  the 
goods,  and  no  authority  produced  to  the  agent  at  Elgin  to 
enter  the  goods  on  behalf  of  the  owner,  there  was  no  such 
legal  entry  of  the  goods  as  justified  the  plaintiff  in  removing 
them  to  St.  Catharines. 

I reserved  leave  to  the  plain,  iff  to  move  for  a nonsuit  on 
the  first  groutid;  as  to  the  second,  I held,  that  when  a party 
importing  goods  proceeds  openly  and  fairly,  reporting  them 
truly  and  paying  such  duties  as  are  charged,  if  the  collector 
does  his  duty  in  a slovenly  manner,  omitting  proper  formal- 
ities, it  woujd  not  be  proper  for  another  collector  to  seize  the 
goods  after  they  had  been  carried  into  the  interior  on  account 
of  the  want  of  some  formality  which  the  collector  had  dis- 
pensed with,  merely  perhaps  to  save  himself  trouble ; for  by 
taking  such  a couse  a snare  might  be  laid  for  persons  who 
were  not  well  versed  in  the  ceremonies  to  be  gone  through, 
and  who  might  have  no  idea  of  doing  anything  improper. 

Upon  the  main  question  which  was  raised  in  the  case — 
namely,  the  right  of  the  collector  at  St.  Catharines  to  seize 
the  goods  for  such  a reason  as  he  had  assigned, after  the  col- 
lector at  Elgin  had  passed  them  upon  payment  of  duties 
calculated  upon  the  pricee  charged  in  the  invoices — I told 
the  jury  that  a custom-house  officer,  as  a general  rule,  might 
seize  in  any  part  of  the  province  for  a sufficient  causes  of 
seizure,  whether  the  goods  had  been  before  entered  with 
another  collector  or  not ; but  that  I thought  a collector 
would  do  wrong  if  he  seized  goods  which  had  been  entered 
at  another  port,  merely  because  he  differed  in  his  opinion  of 
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their  value  from  the  collector  who  had  examined  and  passed 
them,  or  had  waived  examining  them  when  they  had  been 
fairly  submitted  to  his  inspection  ; but  that,  if  the  second  col- 
lector had  grounds  for  believing  that  a fraud  had  been  prac- 
tised upon  the  first,  either  by  means  of  false  invoices  made 
up  to  deceive,  or  by  knowingly  adopting  a false  principle 
of  valuation  in  the  value  sworn  to,  or  by  representing  the 
packages  to  contain  goods  of  a different  kind  from  what 
they  did  contain — in  any  such  case,  any  custom-house  officer 
might  properly  seize  the  goods,  notwithstanding  the  first 
officer  had  passed  them  upon  such  fraudulent  entry ; and  so 
also  in  case  of  any  fraudulent  collusion  between  the  importer 
and  the  officer  with  whom  the  goods  had  been  entered  in  the 
first  instance. 

It  appeared  to  me,  and  so  I stated  to  the  jury,  that  in  this 
case  the  defendants,  when  they  seized  at  St.  Catharines,  had 
grounds,  from  the  account  which  was  proved  to  have  been 
given  by  the  plaintiff  of  the  principle  on  which  the  goods  had 
been  invoiced,  and  from  the  other  evidence,  to  suspect  an 
intentional  imposition  by  producing  invoices  framed  on  a 
false  principle.  There  seemed  great  reason,  on  the  whole 
evidence,  to  suspect  a combination  between  the  manufacturers 
in  Rochester  and  the  plaintiff  to  introduce  goods  into  this 
province  upon  a rate  of  duty  framed  on  the  mere  cost  of  the 
material  and  labour,  allowing  no  profit  even  to  the  manufac- 
turer, and  without  regard  to  the  selling  price  in  the  trade  at 
the  place  from  which  they  were  brought,  which  was  clearly 
inconsistent  with  the  direction  given  by  the  statute. 

I directed  the  jury,  that  if  they  were  satisfied  that  any 
fraud  had  been  practised  upon  the  collector  at  Elgin,  or  that 
the  defendants  had  good  reason  to  suspect  it,  it  was  their 
duty  to  seize  the  goods,  and  so  could  not  be  a trespass ; and 
I gave  the  jury  clearly  to  understand,  that  according  to  the 
impression  which  I had  derived  from  the  evidence,  the  de- 
fendants had  in  my  opinion  done  no  more  than  was  their  duty 
to  do ; for  1 cannot  say* that  I had  any  doubt,  from  the  whole 
complexion  of  the  case,  and  from  the  statements  of  the  plain- 
tiff’s witnesses,  and  in  the  manner  in  which  they  gave  their 
testimony,  that  there  was  a deliberate  contrivance  between 
37  (to  39)  14  u.  o.  q.  b. 
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the  manufacturers  in  Rochester  and  the  plaintiff  to  defraud 
the  revenue,  and  to  injure  the  fair  trader,  by  passing  goods 
into  this  province  at  a lower  valuation  than  they  could  be 
openly  bought  for  in  the  trade.  Whether  the  whole  of  the 
gain  that  might  be  made  by  it,  or  any  part  of  it,  was  to  go 
to  the  plaintiff*,  and  what  part  the  plaintiff  was  really  filling 
in  the  transaction,  wras  known  only  to  the  parties  themselves ; 
but  if  the  defendants  had  reasonable  grounds  for  believing 
there  was  such  a combination,  or  that  there  was  a fraud 
systematically  practised  by  the  plaintiff,  it  was,  as  it  appeared 
to  me,  of  much  public  consequence  that  it  should  be  checked 
at  once  by  the  vigilance  of  the  custom-house  officers. 

The  jury  found  for  the  plaintiff. 

As  to  the  application  for  a nonsuit,  that  is  confined  to  the 
ground  that  the  custom-house  officer  cannot  be  treated  as  a 
trespasser  in  seizing  goods  as  forfeited  for  a cause  which,  if 
it  existed,  would  justify  the  seizure ; and  at  least  cannot  be 
sued  in  trespass  till  the  proceedings  in  consequence  of  the 
seizure  are  at  an  end,  for  the  goods  may  be  condemned  as 
having  been  liable  to  forfeiture,  and  then  the  recovery  against 
the  officer  in  the  meantime  as  for  a trespass  would  be  incon- 
sistent with  the  judgment  of  forfeiture.  I think  the  law  is  so. 

If  the  seizure  be  sustained  as  having  been  made  on  good 
ground,  then  the  officer  cannot  have  been  a trespasser;  and  if 
it  should  be  determined  by  a proper  proceeding  that  the 
goods  were  not  liable  to  seizure, — that  is,  that  such  cause  did 
not  exist  as  the  officer  believed  did  exist,  and  which  would 
have  justified  the  seizure  if  it  had  existed, — then  I consider 
the  only  question  would  be  whether  the  officer  proceeded 
maliciously  and  without  probable  cause,  which  could  only  be 
inquired  into  in  an  action  on  the  case.  It  cannot  be  that  a 
.public  officer  discharging  his  duty  according  to  the  best  of  his 
judgment,  is  liable  to  be  treated  as  a trespasser  because  he 
was  misled  by  false  information,  or  because  suspicions,  which 
he  was  well  warranted  by  information  received  in  entertain- 
ing:, turn  out  to  be  unfounded. 

With  respect  to  the  question  which  it  was  the  main  object 
of  this  action  to  try— namely,  whether  a collector  at  an  interior 
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port  of  entry  can  seize  goods  as  having  been  fraudulently 
undervalued  at  the  place  where  they  were  entered  upon  im- 
portation, and  so  not  legally  entered — I have  the  same  opinion 
that  I expressed  at  the  trial ; and  if  it  was  the  case,  as  it 
was  proved  to  be,  that  these  goods  were  passed  by  the  collec- 
tor at  Elgin  on  the  faith  of  an  invoice  which  stated  as  their 
value  the  bare  cost  of  the  material  and  of  the  labour  in  mak- 
ing up,  instead  of  adopting  as  the  criterion  of  value  that  laid 
down  by  the  statute  16  Vic.  ch.  85,  sec.  3,  “ the  fair  market 
value  thereof  in  the  principal  markets  of  the  country  whence 
the  same  were  exported  directly  to  this  province,”  then  I 
think  the  goods  were  liable  to  be  treated  by  any  officer  of 
the  customs  as  having  been  knowingly  entered  under  their 
value,  by  means  of  false  invoices  intended  to  deceive;  and  if, 
as  the  evidence  seemed  to  afford  very  strong  ground  for 
believing,  the  invoice  was  not  in  fact  a genuine  invoice, 
made  upon  an  actual  transaction  or  sale,  but  framed  with  a 
view  of  enabling  the  foreign  manufacturer  to  introduce  his 
goods  into  this  province  at  an  undervaluation,  to  be  here 
sold  on  his  own  account  by  a person  falsely  put  forward  as 
his  vendee,  that  would  be  a fraud  which  would  wholly  vitiate 
the  entry,  and  would  make  it  the  duty  of  any  officer  of  cus- 
toms having  notice  of  it  to  seize  the  goods  as  forfeited.  If, 
on  the  trial  of  the  information  which  would  follow,  the  fraud 
should  be  established  to  the  satisfaction  of  the  jury,  the 
goods  would  be  condemned,  and  that  would  shew  that  the 
officer  committed  no  trespass  in  seizing  them.  If,  on  the 
other  hand,  the  proof  should  not  be  such  as  to  produce  con- 
viction, the  officer  would  not  be  a trespasser,  if  the  informa- 
tion which  he  received  made  it  his  duty  to  seize,  though,  if 
he  acted  upon  insufficient  grounds  and  maliciously,  he  might 
be  liable  to  damages  in  another  form  of  action. 

In  my  opinion  the  plaintiff  was  in  error  in  this  case  in 
assuming  that  the  collector  at  St.  Catharines  could  have  no 
authority  to  seize,  merely  because  the  goods  had  been  entered 
at  Elgin ; and  I think  a nonsuit  should  be  entered  on  the 
ground  on  which  it  was  moved — namely,  that  by  the  seizure 
the  goods  are  by  law  vested  in  the  crown,  subject  to  the 
result  of  the  proper  proceeding ; and  that,  so  long  as  that  is 
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pending,  the  officer  whose  act  has  that  effect  cannot  be  treated 
as  a trespasser  in  making  the  seizure,  whatever  may  be  the 
remedy  after  the  proceeding  is  at  an  end. 

Burns,  J. — I was  much  struck  at  first,  on  the  argument 
of  the  plaintiff’s  counsel,  with  the  view  that  goods  once 
entered  at  a port  of  entry,  and  being  permitted  by  the  officer 
to  be  transported  into  the  interior  of  the  country,  could  not 
be  afterwards  seized  because  another  custom-house  officer  at 
another  place  believed  they  had  been  undervalued.  The 
15th  section  of  10  & 11  Yie.  ch.  31,  enacts,  “ that  if  it  shall 
appear  to  the  collector,  or  other  proper  officer,  that  such 
articles  have  been  invoiced  below  the  real  and  true  value 
thereof  at  the  place  where  the  same  were  imported,  or  if 
there  be  no  invoice,  the  articles  may  in  such  case  be  examined 
by  two  competent  persons,  to  be  nominated  and  appointed 
from  time  to  time  by  the  Governor  in  Council,  to  act  when- 
ever need  shall  be,  as  such  examiners  at  the  port  or  place  ; 
and  such  persons  shall  declare  on  oath  before  the  collector 
or  other  proper  officer  what  is  the  true  and  real  value  of 
such  articles  at  the  place  whence  the  same  were  imported  ; 
and  the  value  so  declared  on  the  oath  of  such  persons,  with 
the  addition  of  ten  per  centum  thereon,  shall  be  deemed  to 
be  the  true  and  real  value  of  such  articles  for  duty,  and 
according  to  which  the  duties  imposed  thereon  shall  be 
charged  and  paid.”  This  section  is  repealed  by  12  Yic.  cln 
1,  and  similar  provisions  re-enacted  by  sections  5 & 6,  and 
subsequent  sections  of  the  latter  Act. 

The  question  with  me  was,  whether  the  effect  of  these  pro- 
visions was  not  confined  to  the  collector,  and  at  the  place, 
where  the  goods  were  first  entered ; and  if  the  goods  passed 
his  examination,  and  in  his  judgment  were  not  undervalued, 
then  whether  the  same  goods  were  again  subject  to  examina- 
tion, and  liable  to  be  seized  by  another  officer  because  in  his 
judgment  they  were  undervalued.  Upon  consideration  of  the 
subject,  and  viewing  the  18th  section  of  the  first  Act  and  the 
18th  section  of  the  last  Act,  I am  convinced  the  goods  are  so 
liable.  These  sections  enact  that  no  entry,  or  warrant  for 
landing,  or  for  taking  of  any  goods  out  of  any  warehouse, 
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shall  be  deemed  valid,  unless  the  goods  shall  have  been 
properly  described  in  such  entry  by  the  denominations,  and 
with  the  characters  and  circumstances  according  to  which 
such  goods  are  charged  with  duty,  or  may  be  imported ; and 
any  goods  conveyed  into  the  province  beyond  the  port  or 
place  of  entry,  by  virtue  of  any  entry  or  warrant  not  corres- 
ponding or  agreeing  in  all  such  respects,  or  not  properly  de- 
scribing the  same , shall  be  deemed  to  be  goods  landed  or  taken 
without  due  entry  thereof,  and  shall  be  forfeited;  and  if  in 
any  invoice  or  entry  any  goods  shall  have  been  undervalued, 
with  intent  to  avoid  payment  of  duty,  the  goods  shall  be  for- 
feited. The  6th  section  of  12  Vic.  ch.  1,  enacts,  that  in  all 
cases  where  any  duty  is  or  shall  be  imposed  on  any  goods 
imported  into  this  province,  ad  valorem  or  according  to  the 
value  thereof,  such  value  shall  be  understood  to  be  the  actual 
cash  value  thereof  in  the  principal  markets  in  the-  country 
where  the  same  were  purchased,  and  whence  they  were  ex- 
ported to  this  province,  Ac.  And  it  shall  be  the  duty  of 
each  and  every  appraiser,  and  of  every  collector,  when  acting 
as  such,  by  all  reasonable  ways  and  means  in  his  power  to 
ascertain,  estimate  and  appraise  the  true  and  actual  market 
value  and  wholesale  price,  &c„  in  order  to  estimate  and 
ascertain  the  value  upon  which  duty  is  to  be  charged. 

If  the  collector  at  the  port  of  entry  has  been  deceived  or 
imposed  upon  by  invoices  produced  to  him  so  that  he  did  not 
think  it  proper  to  treat  the  goods  as  being  undervalued,  yet 
if  the  goods  were  in  truth  so  undervalued,  and  the  importer 
knew  that  to  be  so,  then  I think  they  were  liable  to  forfeiture 
under  the  18th  section  of  each  of  the  Acts.  If  we  were  to 
hold  otherwise,  it  might  open  the  door  to  corruption  between 
the  importer  and  the  officers  of  customs  being  practised  to  the 
injury  of  the  customs  department.  The  goods  in  this  case, 
it  seems,  upon  an  examination  of  them,  were  found  by  the 
appraisers  to  be  undervalued  after  having  been  seized  by  the 
defendants.  The  question  then  is,  whether  an  action  of  tres- 
pass will  lie  against  the  defendants  for  seizing  the  goods ; 
and  this  must  turn  upon  the  fact  whether  the  goods  were 
undervalued,  and  who  is  to  be  judge  of  the  undervalue,  and 
whether  the  decision  of  the  appraisers  is  final,  or  whether  the 
jury  in  an  action  has  a right  to  pronounce  upon  the  question. 
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It  does  not  appear  to  me  at  present  that  the  provision  of  the* 
Acts  respecting  the  appraisement  of  the  goods  bv  appraisers, 
when  it  appears  to  the  collector  they  have  been  invoiced  below 
their  value,  applies  to  a case  like  the  present.  That  provision, 
I take  it,  was  intended  to  apply  before  the  goods  be  entered 
at  all ; and  if  the  goods  have  been  invoiced  below  their  real 
value  by  the  importer,  then  they  were  liable  to  forfeiture 
under  the  18th  section,  and  it  is  at  the  pleasure  of  the  crown 
to  allow  them  to  be  entered.  The  valuation  by  examiners, 
or  by  any  one,  after  the  seizure,  can  only  be  for  the  purpose 
of  justifying  the  officer  in  treating  the  goods  as  forfeited. 
There  was  ample  evidence  in  this  case  to  shew  that  the  goods 
were  liable  prima  facie  to  be  treated  as  forfeited.  Then  the 
next  point  is,  can  the  question  whether  the  goods  were  or 
not  invoiced  below  their  real  value,  be  tried  in  an  action  of 
trespass  against  the  officer  who  seized  them.  It  does  not 
appear  to  me  this  question  can  be  gone  into  in  this  action. 
The  plaintiff’s  proper  course  was  to  put  in  his  claim  to  the 
goods  within  a month  after  the  seizure,  under  the  48th  sec- 
tion of  the  first  Act,  and  claim  them  as  not  being  liable  to 
forfeiture,  because  the  duties  were  properly  paid.  The  ques- 
tion then  would  be  tried  upon  an  information  for  the  forfeit- 
ure, and  under  the  53rd  section  of  the  first  Act,  and  the  18th 
section  of  the  last  Act,  the  onusprobandi  lies  upon  the  claim- 
ant. If  an  action  of  trespass  would  lie  against  the  officer,  in 
which  the  question  of  value  is  to  be  determined  by  the  jury 
(as  they  have  done  in  this  case),  they  might  determine  that  the 
goods  are  not  undervalued,  and  yet  the  jury  to  determine  the 
same  question  upon  the  trial  of  the  information  may  deter- 
mine the  other  way.  Besides  this,  possibly  it  might  be  that 
the  importer  would  forbear  to  make  claim  within  the  month, 
if  he  knew  that  he  could  not  sustain  his  position  that  the  goods 
were  invoiced  for  their  full  value,  and  then  in  that  case  the 
goods  would  stand  condemned  at  the  end  of  the  month,  and 
would  be  liable  to  be  treated  accordingly.  It  would  be  very 
absurd  to  allow  a person  to  claim  the  value  of  the  goods 
in  an  action  of  trespass  against  the  officer,  after  the  goods 
had  been  condemned  by  non-claim  within  the  month.  It 
appears  to  me  that  as  soon  as  the  officer  has  made  it  appear 
prima  facie  that  the  goods  were  liable  to  seizure,  no  action 
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of  trespass  will  lie  against  him.  Now  here,  when  the  officer 
seized,  if  no  duties  had  been  at  all  paid  there  could  be  no 
question  about  his  right  to  seize.  The  plaintiff,  however, 
produced  his  stamped  invoice  to  shew  that  he  had  paid  the 
duties,  to  which  the  officer  replied,  “ It  is  very  true  you  have 
paid  so  much  duty,  but  you  have  undervalued  the  goods, 
and  for  that  cause  they  are  liable  to  seizure.”  The  officer 
is  justified  in  his  judgment  by  the  opinion  of  appraisers.  This 
must  remove  any  ground  the  plaintiff  might  have  for  treating 
the  officer  as  a trespasser.  If  the  officer  could  find  no  one 
who  was  worthy  of  credit  and  belief  to  confirm  his  judgment, 
but  the  question  was  just  left  standing  upon  his  own  unassisted 
judgment  as  to  value,  then  he  would  be  acting  unjustifiably, 
and  no  doubt  would  be  held  liable  for  the  consequences  in  an 
action  of  trespass,  for  then  it  would  stand  thus — that  it  failed 
to  appear  that  the  goods  were  liable  to  forfeiture.  As  soon 
as  it  does  appear  prima  facie  that  the  goods  are  liable  to  for- 
feiture, then  that  question  should  be  determined  on  the  infor- 
mation for  forfeiture.  If  the  crown  declined  the  contest  upon 
claim  being  made,  and  gave  up  the  goods,  then  indeed  most 
likely  it  would  be  found  that  an  action  could  be  maintained 
against  the  officer.  At  present  we  do  not  know  but  that  the 
goods  may  have  been  condemned  at  the  end  of  the  month, 
because  no  claim  was  made,  and  if  they  were  it  would  be  very 
absurd  to  sustain  this  action.  The  plaintiff,  it  appears,  paid 
to  the  customs  officer  the  full  appraised  value;  but  that,  1 take 
it,  was  that  the  money  might  await  the  issue  of  the  effect  of 
non-claim,  or  the  determination  of  the  information  to  be  pro- 
ceeded with  if  claim  made.  If  the  articles  were  condemned, 
then  the  money  stood  in  lieu  of  a bond,  which  the  claimant 
might  give  in  order  to  obtain  his  goods  back.  The  informa- 
tion may  be  going  on,  for  all  that  we  know  to  the  contrary,  to 
try  the  question  whether  the  goods  were  liable  to  seizure. 

For  these  reasons  I think  the  plaintiff  should  have  been 
nonsuited — See  Wilkins  v.  Despard  (5  T.  R.  112),  The 
Attorney-General  v.  Hurel  (11 M.  & W.  585),  De  Gondouin 
v.  Lewis  (10  A.  & E.  117),  Jacobsohn  v.  Blake  (6  M.  & G. 
919),  Dame  v.  Carberry  (10  U.  C.  R.  374). 

McLean,  J.,  concurred.  Rule  absolute. 
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Ingalls  and  Wife,  Lamond  and  Wife,  Lockhart  and 
Wife,  and  Elizabeth  A.  Brush,  y.  Paulina  Arnold, 
Christopher  Arnold,  and  Thomas  Gadd. 

Will,  construction  of — Joint  tenancy  or  in  common — Statute  of  Limitations — 
Evidence  of  dispossession — Possession  by  guardian — Disabilities. 

Testator,  who  died  about  1823,  devised  to  his  sons  Christopher  and  Frede- 
rick the  land  in  question,  with  the  mills  thereon  erected,  “ the  said  land 
and  mills  to  be  held  and  divided  by  the  said  Christopher  and  Frederick, 
as  they  shall  deem  most  equal  and  just;”  and  a direction  was  added,  that 
they  should  equally  contribute  towards  the  maintenance  of  the  testator 
and  his  wife  during  their  lives,  and  to  the  payment  of  his  debts. 

Held,  that  the  devisees  took  a fee  as  tenants  in  common,  not  as  joint  tenants. 
Held  also,  that  upon  the  evidence  the  jury  were  warranted  in  finding  that 
there  had  been  no  dispossession  by  Christopher  Arnold  more  than  twenty 
years  before  this  action,  and  therefore  that  the  plaintiffs  claiming  under 
Frederick  were  not  barred. 

Ejectment,  for  an  undivided  third  part  of  Lot  3,  in  the  first 
range  on  the  River  Thames,  in  the  township  of  Howard 
(excepting  two  acres  sold  to  William  McRae),  which  said  Lot 
3 was  devised  by  Frederick  Arnold  to  his  sons  Christopher 
and  Frederick  Arnold,  by  will,  dated  10th  February,  1807. 

At  the  trial,  at  Chatham,  before  Hagarty , J.,  the  facts 
appeared  as  follow : 

Frederick  Arnold  the  elder  made  his  will  on  the  10th  of 
February,  1807,  by  which  (after  giving  other  lands  to  other 
children)  he  devised  to  his  sons  Christopher  and  Frederick 
all  his  lot  of  land  known  as  Lot  3,  township  of  Howard 
(excepting  two  acres  thereof  sold  to  William  McRae),  with 
the  grist  and  saw  mills  thereon  erected,  with  all  and  singular 
the  appendages  thereunto  belonging ; “ the  said  land  and 
mills  to  be  held  and  divided  by  the  said  Christopher  and  Fred- 
erick as  they  shall  deem  most  equal  and  just:”  and  these  words 
are  added,  “ and  I ordain  that  the  said  Christopher  and 
Frederick  shall  equally  contribute  to  the  decent  maintenance 
of  myself  and  my  beloved  wife  Eve  during  our  lives,  furnish- 
ing us  with  every  necessary  required  by  persons  of  our  age 
and  condition  in  this  world ; and  further,  the  said  Christo- 
pher and  Frederick  shall  equally  contribute  towards  the 
payment  of  all  the  just  debts  now  extant  against  me.” 

He  appointed  the  same  devisees  to  be  his  executors. 

The  testator  died  about  1811  or  1812. 

The  devisees,  Frederick  and  Christopher,  for  a time,  both 
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lived  upon  the  Lot  No.  3 in  question,  and  Christopher  con- 
tinued to  live  upon  it  until  his  death,  which  occurred  a few 
years  ago.  The  three  defendants  were  his  children.  The 
other  devisee,  Frederick,  had  four  daughters  (besides  one 
who  died  an  infant),  viz.,  Ann  (now  deceased),  Eve,  Sarah 
and  Louisa.  Eve  and  Sarah  (now  Eve  Ingalls  and  Sarah 
Lamond)  were  two  of  the  plaintiffs  in  this  action.  The  other 
two  female  plaintiffs,  Mary  Jane  Lockhart  and  Elizabeth 
Ann  Brush,  were  the  two  daughters  and  only  children  of 
Ann,  one  of  the  daughters  of  the  devisee  Frederick  Arnold. 
The  fourth  daughter  of  Frederick  Arnold  (now  Mrs.  Beard- 
sley) did  not  join  in  this  action. 

Frederick,  the  devisee,  died  in  1823,  not  upon  the  premises 
in  question,  but  on  some  other  property  of  his. 

The  defendants,  Christopher’s  children,  contended, — first, 
that  the  plaintiffs  could  have  no  interest  in  the  Lot  3,  for 
that  their  father  and  his  brother  Frederick  was  seised  as 
joint  tenants  under  the  devise  made  to  them,  and  not  as 
tenants  in  common,  and  so  he,  on  Frederick’s  death  in  1823, 
took  the  whole  as  survivor ; secondly,  that  the  devise  only 
gave  an  estate  for  life  to  the  two,  and  so  the  plaintiffs  could 
claim  nothing  by  inheritance  from  their  father  ; and  thirdly, 
that  if  the  two  had  been  seised  of  a fee  and  as  tenants  in 
common,  yet  that  the  plaintiffs,  the  heirs  of  Frederick,  were 
all  barred  by  the  Statute  of  Limitations. 

The  learned  judge  held  at  the  trial  that  the  will  gave  to 
the  two  devisees  a fee  as  tenants  in  common. 

As  regards  the  claim  of  the  several  plaintiffs  being  barred 
by  lapse  of  time,  Eve  Ingalls,  the  second  daughter  of  the 
devisee  Frederick,  was  born  in  1812,  and  married  the  plain- 
tiff Ingalls  in  1832 ; Sarah  Lamond,  the  third  daughter  of 
the  devisee  Frederick,  was  born  about  1815,  and  married  the 
plaintiff  Lamond  in  1833  ; Ann  (now  deceased),  the  eldest 
daughter  of  the  devisee  Frederick,  was  born  in  November, 
1806,  and  in  L827  or  1828  (one  witness  swore  he  believed  in 
June,  1828)  married  one  George  Hartley,  by  whom  she  had 
two  daughters,  Mary  Jane  Lockhart,  born  in  1828  or  1S29, 
and  Elizabeth  Ann  Brush,  born  in  1829  or  1830  : these  were 
the  other  plaintiffs  in  this  action,  the  former  having  married 
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the  plaintiff  Jeremiah  Lockhart,  the  other  having  married 
one  Brush,  who  had  since  died.  Hartley  died  in  1831,  leav- 
ing Ann  surviving  him,  and  in  1832  she  was  married  again 
to  one  Woods,  and  died  in  1834,  leaving  Woods  surviving. 

It  seemed  that  the  two  devisees  made  between  themselves 
verbally  a division  of  the  Lot  3 about  the  year  1816,  and  that 
for  some  years  each  used  and  cultivated  his  separate  portion, 
but  no  legal  partition  was  ever  made  by  deed  or  otherwise. 
When  Frederick  died  in  1823  he  left  his  widow  and  children 
living  upon  the  Lot  3,  and  the  widow  died  there  in  1825. 

In  1827,  Christopher  Arnold,  the  other  devisee,  petitioned 
the  judge  of  the  Surrogate  Court  to  be  appointed  guardian 
to  his  brother’s  four  daughters,  setting  forth  the  death  of  his 
brother  intestate,  and  that  he  left  property  which  could  not 
be  properly  managed  or  taken  care  of  unless  a guardian  were 
appointed;  that  since  the  death  of  their  mother  he  had  had 
the  management  of  the  said  property;  and  that,  as  difficulties 
had  arisen  in  collecting  rents  and  keeping  the  said  property 
in  repair,  he  prayed  that  he  might  be  appointed  guardian  of 
his  brother’s  four  minor  children.  This  petition  was  signed 
by  Christopher  Arnold  on  the  1st  of  September,  1827,  in 
which  he  represented  all  the  daughters  to  be  then  minors. 

It  was  proved  that  he  had  made  payments  to  his  niece  Ann 
about  1827,  before  her  first  marriage,  which  were  understood 
to  be  on  account  of  rent  for  the  land  now  in  question ; that 
in  1829  he  stated  he  had  expended  eighteen  hundred  dollars 
out  of  the  rent  of  the  mill  devised,  in  paying  a debt  of  his 
brother  Frederick,  and  had  applied  other  portions  of  the  rent 
to  repair  the  mill ; and  he  gave  this  as  a reason  why  he  could 
not  pay  some  money  which  Eve,  one  of  the  daughters,  desired 
him  to  pay  her.  There  was  evidence  of  his  having  paid  a 
sum  to  one  of  the  daughters  of  Ann  so  late  as  in  1836,  on 
account  of  the  rent  of  this  property.  There  was  evidence 
that  after  Frederick’s  death,  Christopher,  the  devisee,  stated 
to  a third  party  that  he  held  his  own  share  of  the  place,  and 
also  the  share  of  his  late  brother  as  guardian. 

On  the  other  hand,  there  was  evidence  on  the  part  of  the 
defendants,  that  in  or  about  1832,  the  devisee  Christopher 
Arnold  stated  that  he  had  taken  legal  opinions,  and  was 
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advised  that  his  father’s  will  made  him  and  his  brother  joint 
tenants  of  the  farm  and  mills : that  the  property,  after  his 
brother’s  death,  belonged  therefore  to  him  as  survivor ; and 
that  he  meant  to  keep  all  for  himself.  He  died,  it  appeared, 
about  four  or  five  years  ago.  The  defendants  were  his  chil- 
dren, who  since  his  death  had  continued  in  possession  of 
the  property.  The  youngest  daughter  of  Frederick  Arnold, 
Maria  Louisa,  now  the  wife  of  one  Beardsley,  was  bom 
about  1820,  and  became  of  age  therefore  in  1842.  Neither 
she  nor  her  husband  were  claiming  in  this  action. 

The  jury  found  specially,  on  the  question  being  submitted 
to  them  by  the  court,  that  Christopher  Arnold,  for  20  years 
next  before  the  bringing  of  this  action,  was  in  possession  as 
guardian  of  his  brother’s  children  in  respect  to  their  interest, 
and  did  not  up  to  that  time  claim  to  be  exclusively  entitled. 

The  learned  judge,  upon  this  evidence  and  the  finding  of 
the  jury,  considered  that  the  two  elder  daughters,  Mrs. 
Ingalls  and  Mrs.  Lamond,  were  not  barred ; but  that  the 
children  of  Ann,  the  eldest  daughter,  were  barred ; and  the 
verdict  was  entered  accordingly,  with  leave  reserved  to  the 
defendants  to  move  to  set  aside  the  verdict  and  enter  a non- 
suit, and  to  the  plaintiffs  to  enter  a verdict  for  Lockhart  and 
wife  and  Elizabeth  Ann  Brush,  with  £20  damages  added  to 
the  £60  given  by  the  jury. 

Cross  rules  having  been  obtained  accordingly,  Prince , 
for  the  plaintiffs,  cited  Knight  v.  Selby,  3 M.  & Gr.  92 ; 
Doe  Palmer  v.  Kichards,  3 T.  B.  356;  Doe  Willey  v. 
Holmes,  8 T.  B.  1,  Woodf.  L.  & T.  19;  Doe  Milburn  v. 
Edgar,  2 Bing.  N.  C.  498  ; Doe  Boffey  v.  Harbrow,  3 A.  & 
E.  67,  note;  Hemmingway  v.  Hemmingway,  11  U.  C.  B. 
237 ; Doe  Taylor  v.  Sexton,  8 U.  C.  B.  264 ; Doe  Hill  v. 
Gander,  1 U.  C.  B.  3 ; Doe  Beckett  v.  Nightingale,  5 U.  C. 
B.  518. 

BecJier , contra,  cited  Boe  dem.  Langdon  v.  Bowlston,  2 
Taunt.  441;  Jarm.  on  Wills,  II.  211,  note  G. 

Bobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  will,  in  our  opinion,  gave  to  the  two  sons  of  the  tes- 
tator an  estate  in  fee  in  Lot  3,  and  as  tenants  in  common,  not 
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as  joint  tenants.  The  direction  that  the  land  and  mills  were 
to  be  divided  as  they  should  deem  equal  and  just,  shewed 
sufficiently  that  the  testator  intended  them  to  hold  by  sepa- 
rate portions,  not  an  undivided  interest ; and  the  direction 
that  each  should  equally  contribute  towards  the  maintenance 
of  the  testator  and  his  wife  during  their  lives,  and  to  the 
payment  of  his  debts,  has  the  effect  of  enlarging  the  estate 
to  a fee,  though  there  are  no  words  of  inheritance.  On 
both  points  we  are  to  be  governed  by  the  law  as  it  stood 
before  the  changes  made  by  the  statute  of  1834.  The  exact 
time  of  the  death  of  the  testator  is  not  stated,  but  there  is 
no  doubt  that  the  making  of  the  will  and  the  death  of  the 
testator  were  both  long  antecedent  to  the  statute;  yet,  taking 
the  law  as  it  has  stood  at  any  time,  the  authorities  are  so 
clearly  with  the  plaintiffs  on  both  these  questions  of  con- 
struction as  to  leave  no  ground  for  argument. 

Then  as  Frederick  Arnold,  the  devisee,  made  no  will  and 
there  is  no  dispute  about  the  plaintiffs’  right  to  inherit  any 
interest  of  which  he  died  seized,  the  only  thing  to  be  con- 
sidered is,  whether  upon  the  evidence  the  plaintiffs,  or  any 
of  them,  were  shewn  to  be  clearly  barred  by  the  Statute  of 
Limitations. 

We  say  clearly  barred,  because  we  conceive  that  when  a 
plaintiff  has  made  out  a good  title,  he  is  not  to  be  taken  to 
have  lost  the  benefit  of  it  under  the  statute  by  lapse  of  time, 
unless  the  evidence  shews  a clear  case  against  him  on  that 
ground  ; and  it  has  always  seemed  to  me  that  when  the  evi- 
dence is  such  as  to  leave  the  question  of  fact  upon  any 
essential  point  doubtful  and  uncertain,  the  case  attempted  to 
be  made  out  under  the  statute  ought  not  to  prevail. 

Now  here  there  is  no  pretence  for  holding  that  any  right 
of  action  accrued  to  Frederick  Arnold,  the  devisee,  in  his 
life-time,  for  his  brother  Christopher,  the  co-devisee,  is  not 
shown  to  have  disputed  his  right  or  interfered  with  his  pos- 
session, and  he  could  have  no  ground  for  doing  so ; neither 
is  there  any  ground  afforded  by  the  evidence  for  contending 
that  in  the  interval  that  elapsed  between  the  death  of  Fred- 
erick, the  devisee,  and  of  his  widow,  who  died  in  1825,  any 
right  of  action  could  have  accrued  to  any  one3  for  there  was 
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do  dispossession  of  the  widow.  She  continued  on  the  farm 
with  her  children ; and  though  it  was  sworn  by  one  of  the 
witnesses  that  Frederick  died  upon  some  other  land  of  his, 
and  not  on  this  lot,  yet  his  absence  from  this  lot  may,  for  all 
that  appears,  have  been  for  some  merely  temporary  purpose. 
His  wife  and  children  continued  to  live  on  the  portion  which 
by  mutual  assent  had  been  assigned  to  Frederick,  and  there 
is  nothing  in  the  evidence  to  shew  that  Christopher,  the  other 
devisee  (father  of  the  defendants),  had  excluded  his  brother’s 
widow  from  the  possession,  or  shown  any  disposition  to  do 
so,  or  to  take  all  the  profits  to  himself. 

If  the  fact  had  been  otherwise,  and  if  upon  the  death  of 
Frederick  Christopher  had  dispossessed  his  family,  in  1823, 
and  had  always  since  kept  them  out,  then  a right  of  action 
would  have  accrued  in  1823,  to  Frederick’s  daughters  as 
co-Jbeiresses,  for  he  died  intestate.  They  were  all  then 
minors,  and  on  that  account  would  have  by  the  statute  ten 
years  after  coming  of  age  to  bring  their  action,  even  although 
twenty  years  from  the  time  of  dispossession  might  have  be- 
fore elapsed ; yet  then  it  would  begin  to  run,  and  if  at  the 
end  of  ten  years  from  the  time  when  any  of  the  four  came 
of  age,  twenty  years  should  have  expired  from  the  time  of 
the  dispossession,  before  any  action  had  been  brought,  then 
the  remedy  of  such  claimant  would  be  barred,  and  the  title 
extinguished. 

Mrs.  Ingalls  was  born  in  1812,  and  Mrs.  Lamond  in  1815, 
and  they  respectively  became  of  age  in  1833  and  1836.  In 
1843  and  1846,  or  ten  years  after  they  respectively  came  of 
age,  twenty  years  from  the  time  of  the  dispossession  would 
have  elapsed,  and  in  that  case  they  would  both  have  been 
barred,  notwithstanding  they  were  then  under  coverture, 
having  married  in  the  meantime ; for  the  statute  makes  no 
allowance  for  a succession  of  disabilities ; and  in  this  sup- 
posed case,  what  would  have  been  the  position  of  Mrs.  Lock- 
hart and  Mrs.  Bush,  the  other  two  plaintiffs  ? Ann,'  their 
mother,  was  born,  it  seems,  in  November,  1806  ; she  would 
have  been  16  or  17  years  old  in  1823,  at  the  death  of  the 
father,  and  being  unmarried,  the  Statute  of  Limitations 
would  have  commenced  running  against  her.  If  Christopher 
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had  then  usurped  the  exclusive  possession,  she  would  have 
been  of  age  in  1827,  but  ten  years  must  have  been  added  to 
that  period  on  account  of  her  infancy  when  the  right  of 
action  commenced,  and  in  1838  or  1839  there  would  still 
have  been  some  time  to  run  to  make  up  twenty  years  from 
1823,  the  time  of  the  right  of  action  accruing  ; but  if  in  1843 
the  twenty  years  had  run  out,  she  being  of  age  ten  years 
before  that,  and  no  action  had  been  afterwards  brought 
under  the  title  (for  she  had  died  in  the  meantime),  the  claim- 
ant through  her  would  have  been  barred. 

Ann  Arnold  died  about  1834  (the  dates  are  not  given  with 
exactness),  but  the  ten  years  to  be  added  on  account  of  her 
infancy  would  be  reckoned  from  the  time  of  her  coming  of 
age  ; and  her  daughters,  Mrs.  Lockhart  and  Mrs.  Bush,  would 
have  been  barred  in  or  about  1843,  if  no  action  had  been 
brought  by  them,  notwithstanding  their  having  been  infants 
up  to  that  time.  Their  coverture  would  not  have  signified, 
because  the  exception  on  the  ground  of  infancy,  the  first 
disability,  would  have  been  the  only  one  on  which  an  excep- 
tion could  have  been  allowed  in  their  favour ; and  at  any  rate 
they  could  not  have  had  the  benefit  even  of  that  exception, 
because  the  statute  does  not  allow  of  such  succession  of  dis- 
abilities; the  30th  clause  excludes  it.  There  might  perhaps 
have  been  a question  raised  on  the  peculiar  circumstances  of 
Ann  having  been  under  the  disability  of  coverture  when  she 
died,  though  not  under  the  first  disability  of  infancy.  She 
had  in  truth  never  had  a legal  capacity  to  act,  except  during 
a short  period  in  1831  or  1832,  the  interval  between  the  first 
husband’s  death  and  her  second  marriage. 

It  is  of  no  consequence,  however,  to  pursue  this  specu- 
lation farther,  for  the  evidence  does  not  shew  a dispossession 
by  Christopher  Arnold  on  the  death  of  his  brother  in  1823 
or  1825,  when  the  widow  died ; on  the  contrary,  when  Chris- 
topher Arnold  petitioned  to  be  appointed  guardian  he  made 
such  statements  in  the  petition  as  the  jury  might  well  con- 
sider a recognition  at  that  time,  in  September,  1827,  of  the 
interest  of  the  children  in  this  property.  This  appointment 
to  be  guardian  under  the  statute  8 Geo.  IY.  ch.  6,  gave  him, 
by  the  2nd  clause  of  that  statute,  the  charge  of  the  real 
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estate  of  the  children,  and  we  have  no  distinct  evidence  that 
he  thought  of  holding  in  any  other  right,  till  we  hear  of  his 
having  taken  legal  advice  in  1833,  and  being  led  by  that  to 
believe  that  he  could  claim  the  whole  interest  as  surviving 
joint  tenant. 

Now,  if  it  had  been  proved  that  in  consequence  of  the 
impression  then  received  by  him  he  had  openly,  and  to  the 
knowledge  of  those  interested,  disclaimed  to  hold  as  guar- 
dian, and  had  appropriated  the  whole  profits  of  the  estate  to 
himself,  we  should  have  difficulty  in  saying  from  the  evi- 
dence whether  Ann,  the  eldest  daughter,  was  then  under  any 
disability  or  not.  She  was  undoubtedly  then  of  age,  and  her 
first  husband  had  died,  but  whether  she  had  married  again 
early  or  late  in  1832,  is  not  made  out,  and  from  the  evidence 
it  would  be  impossible  to  say,  if  Christopher  Arnold  had 
acted  promptly  and  decidedly  upon  the  opinion  which  it  is 
said  he  received  in  1832,  whether  Ann  was  or  was  not  in  a 
legal  capacity  to  sue  at  the  time  of  his  so  acting.  If  she 
was,  then  the  twenty  years  would  have  run  out  in  1852,  and 
there  would  have  been  no  time  to  be  added  on  account  of 
any  disability  in  herself,  or  any  disability  in  her  daughters 
when  their  title  accrued.  If  she  was  married  to  her  second 
husband  at  the  time  of  such  an  event  happening,  as  I have 
supposed,  then  she  died  under  that  disability,  and  her  daugh- 
ters being  infants  then,  and  until  1852  or  1853,  would  have 
ten  years  from  that  time  to  bring  their  action,  to  say  nothing 
of  their  coverture,  and  would  not  now  be  barred. 

But  the  jury  have  found  that  there  was  no  dispossession 
by  Christopher  Arnold  so  long  ago  as  twenty  years  before 
this  action  was  brought ; in  other  words,  not  before  March, 
1836.  In  that  case  the  right  of  action  would  not  have  com- 
menced until  after  Ann’s  death  (in  1834),  and  as  to  all  the 
plaintiffs  upon  that  finding,  the  case  stands  thus — both 
Mrs.  Ingalls  and  Mrs.  Lamond  were  then  married,  and  have 
continued  ever  since  under  the  disability  of  coverture,  and 
so  could  not  now  be  barred  by  the  statute,  even  if  twenty 
years  since  March,  1836,  had  expired ; and  as  to  the  other 
plaintiffs,  the  daughters  of  Ann,  they  being  infants  at  that 
time,  and  for  many  years  afterwards,  could  claim  to  have 
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ten  years  added  to  the  time  of  their  coming  of  age,  and  so 
could  not  be  barred  for  many  years  yet  to  come. 

But  the  jury  clearly  meant  by  their  finding  to  exclude  the 
necessity  for  any  allowance  of  that  kind,  by  determining 
that  there  had  been  no  dispossession  so  long  as  twenty  years 
ago  of  those  claiming  under  the  devise  to  Frederick,  and 
therefore  that  there  was  not  a sufficient  lapse  of  time  to 
create  a bar  against  any  one  under  any  circumstances.  If 
that  finding  was  warranted  by  the  evidence,  there  need  be 
nothing  said  about  exceptions  on  the  ground  of  disabilities. 

All  that  we  have  to  consider  is,  whether  we  ought  to  in- 
terpose on  the  ground  that  such  a finding  by  the  jury  was 
against  evidence.  We  think  not,  for  upon  the  evidence  we 
should  have  been  inclined  to  come  to  the  same  conclusion. 
It  may  have  been  that  Christopher  Arnold,  either  with  or 
without  advice  of  counsel,  did  entertain  the  idea  before 
1836  that  he  could  contest  the  right  of  his  brother’s  family 
to  any  portion  of  the  lot,  and  keep  the  whole  himself ; but  if 
he  meant  to  take  that  part,  he  should  have  acted  in  an  un- 
equivocal manner,  such  as  could  not  take  the  other  parties 
by  surprise.  They  should  not  have  been  left  to  suppose  that 
he  was  still  recognizing  their  right,  and  holding  the  rents 
and  profits'  as  their  guardian.  His  being  in  possession  of 
the  mills  and  the  land  gave  them  no  warning,  because  being 
at  least  tenant  in  common,  he  had  as  good  a right  to  be  in 
possession  as  they  had,  and  his  position  as  guardian  would 
account  for  his  being  in  possession  of  all  the  property.  He 
ought  by  an  actual  ouster,  or  by  some  act  equivalent,  as  by 
an  avowed  receipt  and  holding  of  all  the  rents  and  profits  on 
his  own  account,  to  have  given  them  to  understand  that  he 
had  changed  his  character  and  pretensions,  and  was  holding 
independently  of  their  right  and  of  his  office  of  guardian. 

We  see  nothing  that  amounts  to  that — I mean,  of  so  long 
date  back  as  twenty  years — but  some  direct  evidence  of  an 
opposite  character. 

If  the  evidence  were  perfectly  plain  of  a dispossession  of 
the  plaintiffs  twenty  years  before  this  action,  and  if  the  jury, 
being  told  so,  had  nevertheless  found  for  the  plaintiffs,  we 
might  have  felt  it  necessary  to  interpose,  though  we  should 
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have  done  so  reluctantly  in  such  a case ; and  I do  not  say 
that  in  the  absence  of  any  misdirection  we  should  have  in- 
terposed, for  then  we  must  have  been  asked  to  give  relief 
against  the  verdict  of  the  jury,  though  our  doing  so  would  be 
contrary  to  the  manifest  justice  of  the  case.  But  here  there 
was  not  only  no  misdirection,  for  the  jury  were  asked  to  find 
according  to  their  conviction  of  the  fact ; but  there  was  a 
great  deal  of  evidence  to  support  the  finding  of  the  jury, 
and  no  sufficient  evidence  to  establish  the  contrary  conclusion. 

We  ought  not  then  to  give  a new  trial  in  such  a case,  in 
order  to  grant  a second  chance  to  a most  unrighteous  de- 
fence— not  unrighteous,  perhaps,  as  regards  these  particular 
defendants,  but  unrighteous  with  reference  to  their  father, 
under  whom  they  claim,  for  if  he  were  living  he  ought  cer- 
tainly to  yield  to  the  law  in  favour  of  his  brother’s  children, 
and  not  seek  to  set  up  his  own  possession  as  a bar  to  the 
recovery  of  their  right. 

We  are  of  opinion  that  it  results  from  the  facts,  as  found  by 
the  jury,  that  all  the  plaintiffs  were  entitled  to  recover  an 
undivided  fourth  part  among  them  of  the  premises  in  ques- 
tion; and  that  the  rule  nisi  obtained  by  the  defendants 
should  be  discharged,  and  that  obtained  by  the  plaintiffs, 
Lockhart  and  wife  and  Mrs.  Bush,  should  be  made  absolute. 

Buies  accordingly. 


Campbell  v.  Reid. 

Mortgagee,  of  chattels — Liability  of,  in  trespass. 

A mortgagee  of  personal  chattels  who  has  not  taken  actual  possession  is  not 
liable  in  trespass  for  any  inj  ury  occasioned  by  the  goods  mortgaged. 

M.  & Co.  having  wrongfully  placed  a quantity  of  stone  on  the  plaintiff’s 
land,  afterwards  mortgaged  it  with  other  property  to  defendant.  The 
mortgage  stated  the  delivery  of  part  of  the  goods  comprised  in  it  in  the 
name  of  the  whole ; there  was  no  proviso  that  the  mortgagor  should 
remain  in  possession  until  default,  but  a proviso  that  in  case  of  default  the 
mortgagee  might  take  possession.  Default  had  been  made  in  payment, 
but  the  defendant  had  not  taken  possession,  or  interfered  in  any  way 
with  the  stone  ; when  asked  to  remove  it,  however,  he  had  refused,  and 
forbade  the  plaintiff  doing  so  himself. 

Held,  that  as  mortgagee  he  was  not  liable  to  the  plaintiff  in  trespass  for 
allowing  the  stone  to  remain  on  his  land. 

This  was  an  action  of  trespass,  charging  the  defendant 
39  (to  41)  14  u.  c .<*.  b. 
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with  having  put,  placed,  laid,  and  caused  and  procured  to  be 
put,  placed  and  laid,  divers  large  quantities  of  stone  and 
rubbish  upon  Lot  No.  16,  on  the  east  side  of  Water  Street, 
in  the  village  of  St.  Mary’s,  and  with  having  kept  and  con- 
tinued the  same  there  for  a long  time,  although  requested  to 
remove  them,  by  means  of  which  the  plaintiff  lost  the  use  of 
his  lot. 

Plea — Not  guilty. 

At  the  trial,  before  Burns , J.,  at  the  last  assizes  held  at 
Stratford,  it  appeared  that  the  defendants  was  not  concerned 
in  any  way  in  placing  the  stones  upon  the  plaintiff’s  land, 
A quantity  of  large  blocks  of  stone  had  been  got  out  of  a 
quarry  adjoining  the  plaintiff’s  lot,  by  persons  named  Mel- 
lish,  Morrel  & Co.,  previous  to  March,  1855.  These  persons 
were  contractors  on  the  Buffalo,  Brantford  and  Goderich  Rail- 
way, and  the  stone  was  intended  for  some  of  the  works  upon 
the  railway,  and  had  been  placed  upon  the  plaintiff’s  land 
and  the  street  adjoining,  until  they  could  conveniently  re- 
move them  away,  at  the  time  the  plaintiff’s  lot  was  lying 
as  an  open  common.  About  fifteen  months  after  the  stone 
had  been  placed  on  the  plaintiff’s  land — viz.,  on  the  8th 
March,  1855 — Mellish,  Morrel  & Co.  not  going  on  with  the 
work,  and  being  involved,  executed  a mortgage  on  a quantity 
of  personal  property,  including  the  stone  in  question,  to  the 
defendant,  to  secure  payment  to  him  of  £500,  which  sum 
was  to  be  paid  on  the  8th  of  March,  1856.  Livery  of  seisin 
was  thus  stated  in  the  instrument — “ And  they,  the  parties 
of  the  first  part,  do  put  the  party  of  the  second  part  in  full 
possession  of  the  said  goods  and  chattels,  by  delivering  to 
him  one  dobbin  cart  in  the  name  of  all  the  said  goods  and 
chattels,  at  the  sealing  and  delivery  thereof.”  There  was  no 
proviso  that  the  mortgagor  should  remain  in  possession  until 
default,  but  there  was  a proviso  that  in  case  of  default  made 
in  payment,  or  in  case  the  mortgagor  should  attempt  to  sell 
or  dispose  of,  or  in  any  way  part  with  the  possession  of  the 
said  goods  and  chattels,  or  any  of  them,  or  to  remove  the 
same  or  any  of  them  out  of  the  county  of  Perth,  without 
the  consent  of  the  defendant,  then  it  should  be  lawful  for 
the  defendant  to  take  possession.  No  other  possession  was 
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taken  of  the  stone  in  question,  than  holding  them  under 
the  mortgage  by  the  defendant.  The  plaintiff,  it  was  said, 
desired  and  contemplated  building  upon  the  lot,  but  was 
prevented  and  delayed  in  consequence  of  these  stones  being 
there.  The  stones  were  in  large  and  heavy  blocks,  and  it 
would  have  required  a number  of  men  with  teams  some  days 
to  remove  them.  On  the  plaintiff’s  part  it  was  proved 
that  in  January  last  the  plaintiff  applied  to  the  defendant, 
considering  him  to  be  the  owner  of  the  stones,  to  remove 
them,  and  that  he  replied  he  would  not  remove  them,  and 
he  dared  the  plaintiff  to  touch  them.  On  the  part  of  the 
defendant  it  was  proved  that  an  agent  of  the  mortgagors, 
in  August,  1855,  went  to  the  plaintiff,  and  desired  to  make 
some  arrangement  about  removing  the  stone,  and  that  the 
plaintiff  should  be  paid  for  removing.  He  replied  that  he 
would  neither  let  the  agent  remove,  nor  would  he  remove 
them  himself,  for#he  considered  the  stones  as  his  in  conse- 
quence of  being  laid  upon  his  land. 

The  action  was  commenced  on  the  12tb  of  April,  1856. 

The  learned  judge  directed  the  jury  to  assess  the  damages 
for  the  time  the  stone  encumbered  the  land  after  the  defend- 
ant became  mortgagee.  The  jury  assessed  the  damages  at 
£4,  for  which  a verdict  was  taken,  subject  to  the  opinion  of 
the  court,  whether  an  action  would  lie,  under  the  circum- 
stances of  this  case,  against  the  defendant  as  mortgagee  of 
the  stones  in  question,  without  assuming  a further  possession 
of  the  stones  than  was  given  him  by  the  indenture  of  mort- 
gage of  the  8th  of  March,  1855  ; and  also  whether,  under  the 
circumstances,  an  action  of  trespass  could  be  maintained. 

D.  G.  Miller . for  the  plaintiff,  cited  Hudson  v.  Nicholson 
45  M.  & W.  437 ; Winterbourne  v.  Morgan,  1 East.  395 ; 
Thompson  v.  Gibson,  7 M.  & W.  456. 

Eccles  contra,  cited  Holmes  v.  Wilson,  10  A.  & E.  503. 

Robinson,  C.  J. — This  case  brings  up  a question  of  some 
difficulty,  as  it  appears  to  me.  If  Mellish,  Morrell  & Co. 
had  kept  the  stones  in  their  own  hands,  without  disposing  of 
them  either  absolutely  or  conditionally,  each  day  that  they 
suffered  them  wrongfully  to  continue  on  the  plaintiff’s 
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premises  might,  I apprehend,  have  been  regarded  as  a new 
trespass ; so  that  if  the  plaintiff  had  sued  them  for  placing 
the  stones  there,  and  had  recovered  damages,  he  might  after- 
wards have  brought  a new  action  against  them  for  continu- 
ing the  nuisance,  especially  if  in  the  meantime  he  had  asked 
them  to  remove  the  stones. 

This  seems  to  be  clearly  established  by  authority,  though 
it  has  not  passed  altogether  without  question.  In  Holmes 
v.  Wilson  (10  A.  & E.  508)  Littledale,  J.,  asks  the  coun- 
sel for  plaintiff  during  the  argument — “ If  the  defendant 
throws  a heap  of  stones  on  the  defendant’s  close,  and  there 
leaves  them,  will  trespass  lie  from  day  to  day  till  they  are 
removed?”  It  seems  to  be  determined  by  the  judgment  in 
the  case  that  it  would  lie,  notwithstanding  the  doubt  thus 
intimated. 

In  2 Saund,  171,  note  (/),  the  learned  editor  of  the  last 
edition  says : “ As  a general  proposition,  it  seems  difficult  to 
maintain  that  if  the  defendant  erects  a building  on  the 
plaintiff’s  land,  and  there  leaves  it,  trespass  will  lie  from  day 
to  day  till  it  is  removed  by  the  defendant ; ” but  he  admits 
that  the  judgment  in  Thompson  v.  Gibson  (7  M.  & W.  456) 
seems  to  establish  such  a principle.  That,  however,  was  an 
action  on  the  case  for  consequential  injury,  and  other  cases 
might  have  been  cited  more  directly  to  the  point. 

On  the  whole,  I do  not  think  it  can  be  denied  that  in  cases 
of  this  description  the  continuance  of  an  encumbrance  of  this 
kind  on  the  plaintiff’s  land,  being  originally  placed  there 
wrongfully  by  the  same  party,  is  in  itself  a trespass,  and 
furnishes  ground  for  a distinct  action  of  trespass,  notwith- 
standing a recovery  for  the  first  act  of  placing  the  obstruc- 
tion. 

Then  how  is  the  law  when  the  party  who  has  committed  a 
trespass  to  another’s  close  by  laying  stone  upon  it  sells  that 
stone  to  a third  party,  who  refuses,  when  requested,  to  re- 
move it  ? It  has  been  questioned  whether  an  action  on  the 
case  for  non-feasance  would  not,  under  such  circumstances, 
be  the  only  proper  remedy  against  the  new  owner  of  the 
stone,  but  I think  that  doubt  is  not  sanctioned  by  authority, 
though  it  is  very  true  that  many  cases  that  appear  at  first  to 
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be  analogous,  are  in  fact  not  so.  For  instance,  we  often  see 
actions  brought  against  the  vendee  of  an  estate,  on  which 
the  former  owner  has  erected  a dam  which  has  the  effect  of 
flooding  his  neighbour’s  land,  and  which  dam  the  new  owner 
keeps  up  for  his  own  purpose,  thereby  occasioning  continual 
damage  to  his  neighbour ; but  those  actions  are  in  case  for 
the  consequential  injury  ; the  damage  constitutes  the  whole 
ground  of  injury,  and  there  can  be  no  good  reason  why  the 
new  owner  should  not  pay  in  that  form  of  action,  for  the 
damage  he  occasions.  He  is  not  treated  as  a trespasser,  and 
indeed  in  the  nature  of  things  could  not  be,  for  if  it  were 
not  for  the  consequential  damage  occasioned  by  the  back 
water,  there  would  be  no  wrong  done,  the  dam  being  erected 
on  the  party’s  own  land.  Besides,  so  long  as  the  dam  stands, 
every  day  brings  a new  rush  of  water  down  the  stream, 
which  the  dam  throws  back  on  the  plaintiff’s  land,  and  this 
new  injury  is  occasioned  by  the  new  owner  actually  using  his 
mill  for  his  own  purpose,  to  the  prejudice  of  his  neighbour. 
I apprehend,  however,  that  as  a general  principle,  if  the 
owner  of  any  personal  property  allows  it  wrongfully  to  en- 
cumber another’s  land,  he  will  be  liable  in  trespass  for  doing 
so,  though  probably,  if  he  becomes  the  owner  of  the  property 
after  it  was  wrongfully  placed  on  the  other  party’s  close,  it 
would  be  necessary  to  call  upon  him  to  remove  it  before  he 
could  be  treated  as  a trespasser. 

The  peculiarity  in  this  ease  is,  that  the  defendant,  who  is 
sued  as  a trespasser  for  continuing  the  trespass,  is  not  the 
absolute  owner  of  the  goods,  but  has  merely  a lien  upon 
them.  I have  found  nothing  in  any  book  as  to  the  liability 
of  a mortgagee  in  such  a case  to  answer  in  the  same  manner 
as  the  owner,  and  no  authority  for  it  was  cited  in  the  argu- 
ment. I think  we  must  hold  that  he  is  not  liable  as  a tres- 
passer. Messrs.  Mellish  & Co.,  who  placed  the  stones  on  the 
plaintiff’s  land,  undoubtedly  continue  to  be  liable  to  him  for 
any  wrong  done  to  him.  They  could  not  escape  their  lia- 
bility by  parting  with  the  stone ; but  in  fact  they  have  not 
parted  with  it,  and  are  therefore  beyond  all  doubt  liable.  It 
would  not,  however,  necessarily  follow  from  that  that  the 
defendant  might  not  be  also  liable,  though  of  course  the 
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plaintiff  could  obtain  but  one  satisfaction  for  any  portion  of 
the  injury.  But  as  the  holder  of  a mere  security  upon  the 
stone,  I do  not  consider  that  the  defendant  is  liable  to  this 
action.  It  has  surely  never  been  imagined  that  the 'mort- 
gagee of  a mill,  who  has  never  taken  possession,  would  be 
liable  to  the  neighbour  whose  land  is  overflowed,  because  he 
has  not  pulled  down  the  dam  ; or  that  the  mortgagee  of  a 
ship,  who  has  not  interfered  with  the  possession  of  her, 
would  be  liable  to  damage  occasioned  by  a collision. 

It  has  been  attempted  to  make  the  defendant  liable  because 
he  declined  to  remove  the  stone  when  applied  to  and  forbade 
the  plaintiff  doing  it.  We  cannot  infer  from  that  that  he 
held  himself  out  as  the  owner,  and  we  know  that  he  was  not 
the  owner.  He  naturally  refused  to  incur  the  expense, 
which  it  seems  from  the  evidence  would  have  been  consider- 
able, of  removing  the  stone  upon  which  he  held  only  a 
security,  and  with  which  it  is  not  shewn  he  had  ever  inter- 
fered ; and  his  forbidding  the  plaintiff  to  take  it  away  when 
he  threatened  to  do  so  was  only  equivalent  to  telling  him 
that  if  he  did  so  he  must  do  so  at  his  peril ; in  other  words, 
that  the  defendant,  or  the  owner  of  the  stone,  would  take  a 
remedy  against  him  if  he  had  any. 

He  might,  I think,  reasonably  say  to  the  plaintiff — “ I 
am  not  going  to  take  upon  myself  to  remove  this  stone, 
having  merely  a security  upon  it.  It  was  mortgaged  to  me 
as  it  lies  there.  If  the  owners  have  done  you  any  injury  by 
placing  it  where  it  is,  you  must  look  to  them.”  I see  nothing 
like  an  estoppel  upon  the  defendant  from  denying  that  he 
owns  the  stone,  because  he  did  not  acquaint  the  plaintiff  with 
the  exact  nature  of  his  interest.  The  plaintiff*  knew  who 
had  placed  the  stone  on  his  land,  and  against  whom  there- 
fore he  had  a right  of  action,  if  there  was  any  wrong  done. 

On  the  other  hand,  the  evidence,  which  we  have  no  reason 
to  disbelieve,  that  the  plaintiff*,  when  Mellish  & Co.  wished 
to  remove  the  stone,  insisted  on  their  leaving  it  on  his  land, 
and  claimed  a right  to  keep  it,  makes  against  the  justice  of 
the  plaintiff’s  claim  to  treat  the  defendant  as  a trespasser 
for  leaving  it  where  it  was,  though,  to  be  sure,  leave  and 
license  is  not  pleaded. 
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The  question  turns,  however,  on  the  defendant  as  a mort- 
gagee of  the  stone  being  liable  in  trespass  as  if  he  were  the 
owner,  though  he  has  not  taken  the  stone  out  of  the  owner’s 
hands.  Not  being  satisfied  that  the  plaintiff  has  a right  to 
bring  this  action  against  the  defendant  under  such  circum- 
stances, but  believing  he  has  not,  I am  of  opinion  that  the 
verdict  must  be  for  the  defendant. 

McLean,  J. — The  cases  cited  on  the  part  of  the  plaintiff 
(Winterbourne  v.  Morgan,  11  East.  395 ; Holmes  v.  Wil- 
son, 10  A.  & E.  503  ; Hudson  v.  Nicholson,  5 M.  & W.  436,) 
seem  to  shew  that  trespass  is  the  proper  remedy  for  contin- 
uing an  injury  arising  from  an  act  which  was  originally  a 
trespass ; and  if  that  be  so,  then  the  objection  taken  as  to 
the  form  of  action  in  this  case  was  properly  overruled. 
Then  the  question  still  remains,  can  this  action  be  sustained 
against  the  defendant,  who  was  only  mortgagee  of  the  stone 
placed  on  plaintiff’s  premises  by  others  ? It  is,  I think,  quite 
clear  that  the  defendant  could  have  no  absolute  right  to  the 
stone  till  after  default  made  in  the  payment  of  his  mortgage 
money : till  then  he  had  only  a lien  on  the  property  as  a 
security  for  his  debt,  and  he  does  not  seem  to  have  at  any 
time  done  any  act  to  constitute  himself  the  absolute  owner. 
It  may  be  said  that  the  property  vested  in  him  immediately 
on  default  being  made  in  payment  of  the  mortgage  money; 
but  though  the  defendant  might  then  have  entered  into  pos- 
session and  assumed  the  ownership  of  the  stone,  he  was 
under  no  obligation  to  do  so,  and  he  could  not  be  a tres. 
passer  as  long  as  he  did  not  do  so.  He  might  have  been 
content  to  retain  his  security,  allowing  the  mortgagors 
further  time  for  paying  his  demand,  and  as  long  as  he  re- 
mained passive  he  could  not,  by  the  operation  of  law,  be 
converted  into  a trespasser.  If  a man  were  to  purchase  a 
horse,  or  any  other  animal,  and  at  the  time  of  said  purchase 
the  animal  was  trespassing  on  the  lands  of  a stranger,  it 
would,  as  it  appears  to  me,  be  absurd  to  hold  that  from  the 
moment  he  became  the  owner,  and  before  taking  possession, 
the  purchaser  would  be  liable  to  be  treated  as  a trespasser. 
Or  if  a bill  of  sale  were  given  on  a horse  to  secure  the 
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payment  of  a debt  at  a particular  time,  and  the  debt  remained 
unpaid  at  that  time — if  the  horse  after  that  period  committed 
any  trespass  to  the  lands  or  persons  of  an  individual,  could 
the  mortgagee  be  regarded  as  the  owner,  so  as  to  make  him 
liable  in  an  action  of  trespass  ? I think  he  could  not,  and 
that  some  act  of  ownership  must  be  exercised  to  render  a 
party  liable  in  such  a case.  So  in  this  case  it  appears  to* 
me  that  the  interest  acquired  by  the  defendant  under  his 
mortgage  cannot,  before  his  taking  actual  possession,  sub- 
ject him  to  an  action  of  trespass  to  the  close  of  the  plain  tiff, 
on  which,  so  far  as  the  evidence  shews,  it  does  not  appear 
that  he  ever  entered.  My  opinion,  therefore,  is  that  the 
verdict  for  the  plaintiff  should* be  set  aside,  and  a nonsuit 
entered,  the  evidence  not  being  such  as  to  entitle  the  plain- 
tiff to  recover. 

Burns,  J.,  concurred. 


Stewart  v.  W allbridge  et  al. 

Settlement — Construction  of — Power  to  alter  trusts,  effect  of. 

J.  B.  conveyed  certain  land  to  trustees,  to  hold  to  the  use  of  himself  for 
life,  after  his  death  to  the  use  of  his  wife  for  life,  and  after  the  death  of 
the  survivor  to  the  use  of  their  children,  as  he  and  his  wife  should  ap- 
point, and  in  default  of  any  joint  appointment  in  such  manner  as  the 
survivor  should  appoint,  and  in  default  of  any  appointment,  to  the  use  of 
himself  in  fee,  with  a proviso  that  after  the  death  of  J.  B.  and  his  wife, 
until  the  eldest  child  should  come  of  age,  the  trustees  might  apply  so 
much  of  the  rents  and  profits  as  should  be  necessary  toward  the  education 
of  the  children.  A power  of  leasing  for  a certain  term  was  given,  with  a 
restriction  that  there  should  be  no  conveyance  made  of  the  reversion  ; 
and  lastly,  it  was  provided  that  J.  B.  and  his  wife,  with  the  trustees, 
should  have  such  further  and  other  powers  for  the  disposition,  control 
* and  management  of  the  property,  as  the  said  J.  B.  and  his  wife  might  at 
any  time  thereafter,  by  deed  executed  in  the  presence  of  two  witnesses, 
direct  and  appoint — (the  consideration  for  this  settlement,  as  recited  in 
it,  was  the  release  by  J.  B.’s  wife  of  her  dower  in  other  lands) — J.  B. 
and  wife  having  first  mortgaged  the  land,  and  then  conveyed  the  equity 
of  redemption  to  the  assignee  of  the  mortgage,  from  whom  the  plaintiff 
purchased. 

Held,  that  such  conveyances  were  unauthorized  by  the  settlement,  and  that 
the  plaintiff’s  title  was  bad. 

This  was  an  action  brought  against  the  defendants  as 
solicitors,  for  negligence  in  the  investigation  of  a title.  At 
the  trial  at  Belleville,  before  Draper , J.,  the  question  as  to 
the  validity  of  the  plaintiff’s  title  was  reserved  for  the 
opinion  of  the  court.  The  following  are  the  material  tacts 
of  the  case : — 
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By  deed — reciting  that  Mrs.  Breakenridge  had  barred  her 
dower  in  certain  properties  mentioned,  and  that  it  was  in 
consideration  of  her  relinquishing  her  dower  in  those  estates 
that  this  settlement  was  made — on  the  10th  of  May,  1850, 
John  Breakenridge  conveyed  Lot  8,  on  the  east  side  of 
George  Street,  in  Belleville,  to  J.  G.  Stevenson  and  J. 
N.  Conolly,  Esquires,  to  hold  as  trustees,  to  the  use  of 
himself  for  life,  and  after  his  death  to  the  use  of  his  wife 
if  she  should  survive  him,  and  after  the  death  of  the  sur- 
vivor of  them,  to  the  use  of  their  children,  in  such  pro- 
portions and  for  such  estates  as  John  Breakenridge  and 
his  wife  should  by  their  joint  deed  appoint ; and  in  default 
of  any  joint  appointment,  then  to  the  uses  of  the  children, 
for  such  estates  and  in  such  proportions,  &c.,  as  the  survivor 
should  by  deed  appoint;  and  in  default  of  any  appointment, 
then  to  the  use  of  J.  Breakenridge,  his  heirs  and  assigns,  for- 
ever— with  a proviso,  that  after  the  death  of  J.  Breakenridge 
and  his  wife,  and  until  the  eldest  child  should  come  of  age, 
the  trustees  might  apply  so  much  of  the  rents  and  profits  as 
might  be  necessary  towards  the  maintenance,  education  and 
advancement  of  such  child  or  children,  in  such  manner  as 
the  trustees  should  think  fit. 

Power  was  given  to  J.  Breakenridge  during  his  life,  and 
to  his  wife,  if  she  should  survive  him,  and  after  the  death  of 
both,  then  to  the  trustees  during  the  minority  of  the  persons 
for  the  time,  being  entitled  to  the  possession,  to  lease  the 
premises  for  any  term  not  exceeding  21  years,  with  a restric- 
tion that  there  should  be  no  conveyance  made  of  the  reversion. 

And  lastly,  it  was  provided  that  J.  Breakenridge  and  his 
wife  and  the  trustees  (i.  e.y  all  the  parties  to  the  deed),  should 
have  such  other  and  further  powers  for  the  disposition, 
control  and  management  of  the  said  hereditaments,  tenements 
and  premises,  as  the  said  parties  of  the  first  and  third  parts 
( i.e .,  J.  Breakenridge  and  his  wife),  or  the  survivor  of  them, 
should  or  might  at  any  time  thereafter,  by  deed  or  deeds, 
instrument  or  instruments,  to  be  by  them  executed  and  de- 
livered in  the  presence  of  two  or  more  credible  witnesses, 
with  or  without  power  of  revocation,  limit,  direct  and  ap- 
point. And  J.  Breakenridge  covenanted  with  the  trustees 
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that  he  would  within  one  year  build  a house  on  the  premises, 
to  be  of  the  value  of  £300.  This  deed  was  registered  on 
the  23rd  of  July,  1850. 

On  the  4th  of  October,  1851,  J.  Breakenridge  and  his 
wife,  and  the  trustees,  executed  a mortgage  in  fee  of  Lot  8, 
to  William  H.  Wall  bridge,  to  secure  a debt  of  £217  16s.  9d. 
(this  deed  was  not  before  the  court). 

On  the  6th  of  September,  1853,  J.  Breakenridge,  his  wife, 
and  the  trustees,  executed  a deed  reciting  this  mortgage, 
and  reciting  also  that  while  all  the  mortgage  money  was 
unpaid  Wm.  H.  Wallbridge  had,  by  a deed  theretofore 
made,  assigned  the  mortgage  to  John  D.  Pringle;  and  in 
consideration  of  £259,  paid  by  J.  D.  Pringle  to  J.  Breaken- 
ridge, with  the  consent  of  the  trustees,  and  for  the  further 
consideration  of  50s.  paid  to  them,  they  the  said  J.  Breaken- 
ridge and  his  wife,  and  the  trustees,  granted,  bargained, 
sold,  released  and  assigned  to  J.  D.  Pringle  the  said  lot  in 
fee,  and  all  their  estate,  right,  title,  interest  and  equity  of 
redemption  of  and  in  the  same. 

This  seemed  to  have  been  executed  by  J.  Breakenridge 
and  his  wife  in  the  presence  of  one  witness,  and  by  the  two 
trustees  in  presence  of  another  witness. — (It  was  registered 
on  the  4th  of  February,  1854.) 

On  the  21st  of  February,  1854,  J.  D.  Pringle  conveyed 
this  lot  in  fee  to  the  plaintiff  Stewart  for  £775,  and  the 
conveyance  was  registered  on  the  24th  of  February.  The 
question  was,  whether  the  plaintiff  had  a good  marketable 
title,  such  as  a purchaser  would  be  compelled  to  accept. 

Richards , for  the  plaintiff,  cited  Stephens  v.  Olive,  2 Bro. 
O.  C.  93,  note;  Worrall  v.  Jacob,  3 Mer.  256 ; Hobbs  v. 
Hull,  1 Cox  445  ; Sug.  Y.  & P.  567-8. 

Wilson , Q.  C.,  contra,  cited  Sugden  Y.  & P.  II.  201,  I. 
252;  Barstow  v.  Kilvington,  5 Yes.  596,  note. 

Bobinson,  C.  J.  delivered  the  judgment  of  the  court. 

We  have  no  doubt  that  the  plaintiff  Stewart  has  not  a 
good  marketable  title  derived  through  these  conveyances. 

The  mortgage  to  W.  H.  Wallbridge,  and  the  subsequent 
conveyance  of  the  equity  of  redemption  by  the  trustees  and 
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Breakenridge  and  his  wife,  to  Pringle,  Wallbridge’s  assignee, 
were  inconsistent  with  the  settlement.  The  power  reserved 
to  make  such  further  disposition,  control  and  management 
of  the  premises  as  Breakenridge  and  his  wife,  or  the  survivor, 
might  at  any  time  direct  or  appoint,  must  be  taken  to  mean 
further  disposition  and  management  consistent  with  the 
objects  of  the  trust,  and  not  in  destruction  of  them. 

The  consideration  which  is  recited  as  moving  to  the  crea- 
tion of  the  trust  for  the  benefit  of  Mrs.  Breakenridge  and 
her  children,  and  the  insertion  of  the  instructions  against 
disposing  of  the  reversion,  while  power  was  given  to  lease, 
shew  plainly  that  it  was  not  intended  to  give  power  wholly 
to  alienate  the  premises  as  has  been  done,  and  for  purposes 
wholly  unconnected  with  the  trust,  and  not  having  in  view 
the  interest  of  Mrs.  Breakenridge  and  her  children. 

Besides  this,  the  conveyance  to  Pringle,  if  it  could  be 
otherwise  held  to  be  in  execution  of  the  power  reserved  by 
the  trust  deed,  cannot  be  said  to  have  been  executed  as  the 
trust  deed  expressly  required,  not  having  been  executed  by 
all,  or  indeed  by  any  of  the  parties,  in  presence  of  two  wit- 
nesses. 

For  these  reasons  we  consider  that  the  title  held  by 
Stewart,  the  plaintiff,  cannot  be  deemed  satisfactory,  to  say 
the  least,  and  that  it  is  not  such  as  any  purchaser  could  be 
compelled  to  accept. 

We  are  relieved  by  the  defendants  from  considering 
whether  under  such  circumstances  this  action  would  lie 
against  them  as  solicitors ; and  by  agreement  we  do  all  that 
is  necessary  for  disposing  of  this  case,  by  stating  that  on  the 
point  of  insufficiency  of  title  our  opinion  is  with  the  plaintiff. 

Judgment  for  plaintiff. 
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Bowes  & Hall  y.  Holland  et  al. 

Limited  partnership — Interference  by  special  partner — Effect  of,  on  his  right 
to  sue  on  partnership  notes — Accommodation  notes. 

Assumpsit  by  plaintiffs  as  endorsees  of  a promissory  note  made  by  D.  B. 
under  the  name  of  D.  B.  & Co. , as  the  general  partner  of  a limited  partner- 
ship under  the  12  Vic.  ch.  75,  payable  to  H.  or  order,  and  endorsed  by 
H.  and  the  other  two  defendants,  P.  & M. 

The  Company  was  formed  about  1849  for  the  purpose  of  building  and 
running  steamboats,  and  was  composed  of  83  subscribers.  D.  B.  the 
general  partner,  while  he  remained  in  Canada  was  allowed  to  conduct  the 
business,  referring  only  to  the  committee  of  the  directors  on  matters  of 
importance.  In  1853  he  went  to  England,  leaving  the  defendant  H.,  who 
had  been  in  his  employment,  to  succeed  him  as  manager,  and  H.  con- 
tinued to  act  in  that  capacity,  referring  however  to  the  directors  on  all 
matters  out  of  the  usual  course,  and  acting  generally  under  their  control. 
During  this  period,  money  being  required  for  the  business,  B. , one  of  the 
plaintiffs,  and  defendants  P.  and  M.,  with  two  other  special  partners, 
agreed  to  raise  £5000  by  discounting  their  notes,  to  be  made  and 
endorsed  by  them  indiscriminately,  and  any  loss  arising  to  be  paid  by  all 
equally. 

In  pursuance  of  this  arrangement  notes  were  signed  in  the  name  of  D.  B. 
& Co.  to  the  plaintiffs,  who  were  to  keep  them  afloat,  and  the  note  sued 
on  was  a renewal  of  one  of  these  notes.  D.  B.  had  confessed  judgment 
to  the  plaintiffs  for  the  sum  advanced  by  B. , and  this  note  was  obtained 
by  B.’s  attorney  from  H.  in  settlement  of  the  confession. 

It  appeared  that  the  plaintiff  B.  had  interfered  in  the  management  of  the 
business  by  sending  orders  for  free  passages  on  the  boats  ; and  as  ohair- 
man  of  the  committee,  had  signed  a resolution,  among  others,  ordering 
one  of  the  steamers  to  be  painted. 

Held , that  the  business  in  which  the  parties  were  engaged  might  properly 
be  the  subject  of  a limited  partnership  under  the  statute. 

Held  also,  that  the  acts  of  interference  on  the  part  of  the  plaintiff,  as  above 
mentioned,  and  the  controlling  power  exercised  over  the  business  by  the 
committee,  of  which  B.  was  chairman,  were  such  as  to  render  him  liable 
as  a general  partner  ; and  therefore  that,  being  bound  by  the  partnership 
signature  as  maker,  he  could  not  recover  against  the  endorsers. 

Semble — that  when  a special  partner  has  by  any  such  acts  become  a general 
partner  under  sec.  14,  he  is  so  for  all  purposes,  as  regards  the  relations 
between  himself  and  the  other  partners,  and  not  merely  as  respects  his 
liability  to  creditors. 

Held  also,  that  upon  the  evidence  those  pleas  were  supported  which  set  up 
as  a defence  that  the  note  was  made  and  endorsed  for  the  plaintiffs’ 
accommodation. 

Assumpsit  on  a promissory  note,  made  by  Donald  Bethune 
on  the  28th  of  November,  1855,  as  the  general  partner  of  a 
limited  partnership,  trading  under  the  statute  in  that  behalf, 
under  the  name  and  firm  of  Donald  Bethune  & Company, 
promising  to  pay  in  one  month  after  date  to  defendant 
Holland,  or  order,  £628  18s.  8d.,  and  endorsed  by  Holland 
and  by  Paterson  and  McDonnell,  the  other  defendants, 
severally,  in  succession. 

Holland  pleaded : 1st — That  he  did  not  endorse  the  note : 
2nd — That  he  endorsed  for  the  accommodation  of  the  plain- 
tiff. Paterson  also  pleaded  the  same  two  pleas. 
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Fifth  plea , by  Holland  and  Paterson  jointly — That  at 
the  time  of  making  and  endorsing  the  note  the  plaintiffs 
were  respectively  partners  in  the  said  limited  co-partnership, 
as  and  of  the  class  denominated  general  partners,  and  were 
stockholders  therein,  and  still  are  such  partners;  that  the 
note  sued  on  was  made  for  and  on  behalf  of  the  plaintiffs  as 
such  general  partners,  and  that  they  have  always  been  and 
still  are  liable  thereon  as  makers,  in  common  with  the  other 
general  partners. 

Sixth  plea , by  the  same  two  plaintiffs — That  at  the  time 
of  making  and  endorsing  this  note  the  partnership  in  the 
declaration  mentioned  was  and  still  is  insolvent ; that  these 
two  defendants  then  were,  and  still  are,  general  partners  in 
that  concern,  and  that  the  plaintiffs  then  were,  and  are 
special  partners  in  the  same  co-partnership ; that  the  co- 
partnership, before  and  at  the  time  of  making  the  note,  was 
indebted  to  the  plaintiffs  in  the  sum  mentioned  in  the  note ; 
that  it  was  agreed  between  the  plaintiffs  and  the  co-partner- 
ship (including  as  aforesaid,  these  defendants),  that  this  note 
should  be  made,  and  that  the  defendants  should  respectively 
endorse  the  same,  in  the  character  and  capacity  of  general 
co-partners,  and  should  deliver  it  to  the  plaintiffs  on  account 
of  the  said  debt ; and  that  the  note  was  made  and  endorsed, 
and  delivered  to  plaintiffs  accordingly ; that  the  co-partner- 
ship then  were  and  still  are  indebted  to  other  persons,  not 
members  of  the  firm,  and  have  not  assets  sufficient  to  meet 
their  debts. 

The  plaintiffs  replied  to  these  pleas,  denying  that  the 
note  was  made  and  endorsed  for  the  plaintiffs’  accommoda- 
tion, and  traversing,  by  replication  of  de  injuria , the  facts 
stated  in  the  fifth  and  sixth  pleas. 

A suggestion  was  entered  of  the  death  of  defendant 
Paterson. 

The  defendant  McDonell  pleaded  severally — 1st:  That 
he  did  not  endorse  the  note. 

2nd : That  he  endorsed  it  for  the  plaintiffs’  accommodation. 

3rd : A plea  similar  to  the  fifth  plea  of  the  other  two 
defendants. 

4th : A plea  similar  to  the  sixth  plea  of  the  other  two 
defendants. 
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The  plaintiffs  replied  to  these  special  pleas  by  the  general 
traverse  de  injuria. 

At  the  trial,  at  Toronto,  before  Richards , J.,  it  appeared 
that  in  1849  or  1850  a company  was  formed,  intended  to  be 
under  the  statute  of  this  province  for  limited  partnerships, 
12  Yie.  ch.  75.  Donald  Bethune  was  ostensibly  the  only 
general  partner ; Mr.  Bowes,  one  of  the  plaintiffs  in  this 
case,  and  David  Paterson  and  Duncan  McDonell,  the  two 
other  endorsers  of  the  note,  were  special  partners,  intending 
at  least  to  enter  into  the  concern  in  that  character.  The 
business  to  be  carried  on  was  that  of  steamboat  proprietors, 
building  and  owning  steamboats,  and  using  them  on  the 
inland  waters  of  Canada  for  the  transportation  of  goods 
and  passengers.  After  the  company  had  been  formed,  and 
before  the  note  sued  on  was  given,  this  plaintiff  Bowes  and 
the  two  defendants  Paterson  and  McDonell,  with  two  other 
persons,  became  directors,  and  these  directors  met  as  a board, 
of  which  the  plaintiff  Bowes  was  chairman,  for  managing 
the  affairs  of  the  company.  In  general,  Mr.  Bethune,  while  he 
remained  in  Canada,  was  allowed  to  regulate  the  running  of 
the  boats,  and  to  conduct  the  affairs  of  the  co-partnership, 
referring  to  the  board  of  directors  when  he  thought  anything 
was  of  sufficient  importance  to  consult  them  upon  it.  In  1853 
he  went  to  England,  and  then  the  defendant  Holland,  who 
had  been  long  in  Mr.  Bethune’s  employment,  succeeded  him 
in  the  management  of  the  affairs  of  the  company.  He  did 
not  take  upon  himself  the  same  measure  of  responsibility  that 
Mr.  Bethune  had  done,  but  usually  referred  to  the  directors 
when  anything  occurred  out  of  the  ordinary  course. 

While  the  affairs  were  thus  managed,  in  Holland’s  time, 
it  wTas  found  necessary  to  raise  money  for  sustaining  the 
company,  and  the  plaintiffs  Bowes,  Paterson,  McDonell, 
and  the  other  two  (special  partners),  agreed  together  to  raise 
£5000  by  discount  of  their  notes,  which  notes  were  to  be  kept 
afloat  by  renewal — notes  to  be  made  and  endorsed  by  the 
firm  indiscriminately,  on  the  understanding  that  any  loss  fol- 
lowing upon  this  arrangement  should  fall  on  each  equally. 
Bethune,  the  general  partner,  sold  several  of  the  steamers, 
but  not  without  the  assent  of  the  directors,  whom  he  con- 
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suited  upon  the  several  sales;  but  whether  the  plaintiff 
Bowes  took  any  part  individually  in  any  such  transaction 
was  not  distinctly  proved.  Holland  also  afterwards  received 
proposals  for  purchase  of  boats,  which  were  submitted  to, 
and  decided  upon,  by  the  directors,  while  the  plaintiff  was 
one  of  the  board,  which  he  was  from  the  first,  and  until  after 
this  note  was  given. 

It  was  proved  that  the  plaintiff  Bowes  often  sent  written 
orders  to  the  persons  in  charge  of  the  boats  to  allow  certain 
persons  to  have  free  passage,  and  others  to  go  at  half  price. 
Being  mayor  of  the  city  at  the  time,  and  an  officer  of  one  of 
the  national  societies,  it  was  urged  that  the  granting  such 
tickets  should  be  looked  upon  as  acts  done  by  him  in  one  of 
these  relations,  for  the  benevolent  purpose  of  assisting  poor 
emigrants.  On  the  other  hand,  it  was  insisted  that  although 
no  doubt  the  motive  was  a benevolent  one,  yet  the  tickets 
were  given  in  virtue  of  his  position  as  one  of  the  directors 
of  the  company  ; and  a steward  of  one  of  the  boats  swore 
that  the  tickets  were  given  as  from  a person  having  authority 
in  the  company  (that  is,  a control  over  the  boats)  and  that 
they  were  obeyed  accordingly ; and  it  was  proved  that  on  a 
particular  occasion  Mr.  Bowes  and  another  of  the  directors 
went  to  one  of  the  steamers,  and  gave  directions  that  a large 
party  of  Orangemen  should  be  taken  to  Hamilton  and  back 
to  Toronto  free  of  charge. 

Several  papers  were  put  in  and  proved,  signed  by  the 
plaintiff  Bowes,  as  chairman  of  the  company  ; one  of  them 
a resolution,  on  the  motion  of  the  defendant  McDonell, 
seconded  by  the  defendant  Paterson,  that  a third  party 
named  should  be  one  of  the  directors  of  the  company  for 
the  current  year. 

Another,  that  the  captains  of  the  boats  of  Donald  Bethune 
& Co.  be  directed  to  observe  the  city  regulations  regarding 
the  exhibition  of  a flag,  intimating  the  wharf  at  which  they 
intend  landing  their  passengers,  and  that  a copy  of  the  regu- 
lations be  forwarded  by  Mr.  Holland  to  the  captain  of  each 
boat,  with  a copy  of  the  foregoing  resolution : — 

And  another — that  “ Mr.  Hamilton  be  employed  to  paint 
the  Princess  Royal  at  the  same  rate  per  day  as  given  to 


320  queen’s  bench,  trinity  term,  20  vie. 

Messrs.  Carr  & March.” — These  were  signed  by  the  plaintiff 
Bowes  as  chairman. 

To  prove  ont  of  what  transaction  the  note  now  in  question 
arose,  the  defendants  Holland  and  McDonell  were  called  as 
witnesses,  the  one  for  the  other  respectively.  This  was 
objected  to  on  the  part  of  the  plaintiffs,  but  it  was  held 
that  under  the  statutes  which  allow  the  maker  and  several 
endorsers  of  a note  to  be  sued  in  an  action,  either  might  be 
called  as  a witness  for  the  other. 

McDonell  swore  that  in  1852  or  1853  four  special  partners, 
including  himself  and  the  plaintiff  Bowes,  had  endorsed 
paper  for  Bethune  & Co.  for  £5,000,  to  raise  money  for 
carrying  on  the  business ; each  was  to  raise  one-fourth  of 
the  sum,  which  he,  the  witness,  had  done  as  regarded  his 
one-fourth,  and  that  they  were  all  to  endorse  for  each  other, 
in  order  to  keep  the  paper  afloat.  Mr.  Bo wes’s  name  did 
appear  on  this  note  as  last  endorser,  but  was  struck  out 
before  or  at  the  trial. 

It  appeared  that  some  others  of  the  special  partners,  as  well 
as  Mr.  Bowes,  had  had  individual  transactions  with  the  com- 
pany, supplying  them  with  goods,  for  which  it  seemed  the 
other  special  partners  had  not  yet  been  paid.  Whether  the 
note  sued  might  not  have  been  in  part  for  a private  account 
of  that  kind  the  witness  McDonell  could  not  state,  but  his 
impression  was  that  it  grew  chiefly,  if  not  wholly,  out  of  the 
advance  of  £5,000 — that  it  was  one  of  the  renewals  for  a 
portion  of  that  sum. 

Mr.  Holland,  the  other  defendant,  swore  that  Mr.  Bethune 
went  to  England  in  November,  1853,  and  had  not  returned  : 
that  the  plaintiff  Bowes  was  one  of  the  committee  which  had 
acted  in  the  affairs  of  the  company  before  Mr.  Bethune  left 
Canada,  and  continued  to  act  in  his  absence : that  he,  as 
Bethune’s  agent,  never  acted  without  their  instructions : that 
he  altered  the  routes  of  the  boats  by  their  direction,  and  the 
hours  of  departure,  and  that  they  guided  him  in  the  manage- 
ment of  the  business : that  at  a meeting  of  the  committee,  at 
which  Bowes  was  present,  with  McDonell  and  Paterson,  they 
agreed  to  raise  £5,000  for  carrying  on  the  business,  and  that 
Mr.  Bowes  put  in  paper  for  his  proportion,  and  paid  it  up. 
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He  proved  also  that  Mr.  Bethune  had  confessed  judgment  in 
the  name  of  Bethune  & Co.  in  favor  of  Bowes  & Hall,  the 
now  plaintiffs,  for  the  sum  advanced,  £1250,  and  some  amount 
besides,  in  all  nearly  £1400 ; and  he  took  execution,  and 
directed  the  sheriff  to  seize  one  of  the  boats,  but  on  the  inter- 
position of  a third  party,  who  held  a mortage  on  the  boat, 
he  did  not  persist. 

In  December  1854  it  was  arranged  by  the  directors  that 
two  notes  for  £596  each,  at  three  months,  should  be  given  by 
Bethune  & Co.  to  Bowes  & Hall,  for  the  purpose  of  keeping 
the  paper  afloat : that  if  the  company  should  be  in  position 
to  pay  these  when  due,  they  should  do  so  ; if  not,  they 
were  to  be  paid  by  Bowes  in  continuation  of  the  original 
agreement.  The  note  sued  upon,  Holland  swore,  was  given 
as  a renewal  of  one  of  these  notes,  after  previous  renewals. 
Holland  swore  also,  that  he  made  the  note  in  the  name  of 
Bethune  & Co.  by  the  direction  of  Paterson  & McDonell,  to 
carry  out,  as  they  said,  the  original  agreement,  but  he  did 
not  know  what  Bowes’s  understanding  was. 

The  company  was  formed  by  subscription  in  the  autumn 
of  1849,  and  was  composed  of  83  subscribers,  advancing 
among  them  £18,000.  It  appeared  that  the  other  partners 
who  contributed  to  the  advance  of  £5,000  also  took  cogno- 
vits from  Bethune  & Co.,  but  it  did  not  seem  that  any  one 
but  Bowes  had  proceeded  to  enforce  his  claim  by  execution. 

The  company’s  liabilities  were  sworn  to  be  double  the 
amount  of  their  assets. 

The  two  notes  for  £596  were  obtained  by  Mr.  Bowes’s 
attorney  from  Mr.  Holland,  in  settlement  of  the  amount  for 
which  cognovits  had  been  taken  by  Mr.  Bowes 

This  seemed  to  have  been  done  without  any  personal 
intervention  of  Bowes  or  Hall;  and  their  attoney  swore 
that  there  was  no  agreement  between  him  and  Holland  as  to 
the  notes  being  renewed  : that  he  expected  them  to  be  paid 
when  due,  and  took  them  on  the  responsibility  of  the  endors- 
ers : that  Bowes  had  nothing  to  do  with  the  arrangment, 
but  he  added  that  he  could  not  say  that  he  did  not  state  to 
Holland  that  if  the  notes  should  not  be  paid  at  maturity 
(which  Holland,  Paterson  and  McDonell  hoped  that  would 
41  xiv  u.  c.  Q B. 
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be,  wholly  or  in  part,  out  of  the  proceeds  of  the  boats),  he 
would  use  his  influence — by  which  the  court  understood  to  be 
meant  that  he  would  endeavour  to  prevail  with  Mr.  Bowes 
to  have  the  notes  renewed  and  kept  afloat  till  the  company 
could  j)ay. 

It  seemed  they  had  notes  receivable,  which  they  had 
taken  in  payment  for  boats  sold,  but  they  w-re  not  yet  due. 

At  the  conclusion  of  the  case  the  learned  judge  submitted 
certain  questions  of  fact  to  the  jury,  upon  which  they  found  : 

1st — That  the  limited  partnership  had  been  fully  consti- 
tuted. 

2ndly — That  Bowes  was  a general  partner,  inasmuch  as 
ordering  free  passages,  and  the  painting  of  one  steamboat  ; 
and  that  Bowes  &Hall  were  partners  in  business  together  at 
the  time  of  making  this  note. 

They  gave  also  a general  verdict  for  the  plaintiff  for 
the  amount  of  note  and  interest. 

Galt,  for  the  surviving  defendants  Holland  and  McDonell, 
obtained  a rule  Nisi  for  a new  trial  without  costs,  on  the  law 
and  evidence,  and  for  misdirection  ; or  that  judgment  be 
given  for  defendants  upon  the  fact  found  by  the  jury  at 
the  trial. 

Wilson,  Q.C.,  shewed  cause,  and  cited  Hayes  v.  Bement 
et  al.,  3 Sandf.  394  ; 3 Kent  Com.  36  ; Coll,  on  Part.  secs. 
1000,  1006 ; Hayes  v.  Dyling,  16  Q.  B.  423. 

Eccles  and  Galt  supported  the  rule. 

V1 

Robinson,  C.  J. — I think  the  business  in  which  the  associ- 
ation was  engaged  was  a proper  subject  of  a limited  partner- 
ship under  the  statute  12  Yic.  ch.  75.  Buying  and  building 
steamboats,  and  employing  them  in  carrying  on  the  business 
of  transportation  of  passengers  and  merchandize,  does  n6t 
make  those  engaged  in  it  merchants  in  the  strickest  sense  of 
that  term,  but  they  may  properly  be  held  to  oe  engaged  in 
mercantile  business  within  the  meaning  of  this  law,  as  the 
associations.  The  exception  made  of  banking  and  insurance 
companies  tends  to  shew  the  comprehensive  sense  in  which 
the  word  “mercantile”  would,  in  the  apprehension  of  the 
Legislature,  have  been  other  ise  understood. 
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Then  as  to  the  effect,  under  the  14th  clause  of  the  statute, 
of  the  interference  of  Mr.  Bowes,  as  proved  upon  the  trial. 
The  jury  found  that  he  had  interfered  so  far  as  by  giving 
written  directions  to  officers  in  the  steamers  to  carry  certain 
passengers  free  of  charge,  and  others  at  half  price ; and  that* 
he  had,  as  chairman  of  a board  of  directors  formed  for 
managing  the  affairs  of  the  company,  ordered  the  painting 
of  one  of  the  company’s  steamers  to  be  done  by  a certain 
person,  at  certain  rates  per  day.  Those  were  acts  done  in 
the  “ transaction  of  business  on  account  of  the  partnership,” 
and  as  such  were  within  the  letter  of  the  14th  clause  of  the 
statute,  and  within  the  spirit  and  intention  too,  inasmuch  as 
they  tended  to  hold  out  Mr.  Bowes  to  others  as  a person 
engaged  in  the  management  of  the  company’s  business,  so 
as  to  warrant  the  assumption  that  he  was  one  of  those 
whose  liability  as  a partner  might  he  looked  to. 

If  the  right  to  hold  him  liable  as  a general  partner  rested 
on  those  acts  alone,  it  might  be  said  that  they  were  trifling 
matters,  and  such  as  ought  not  to  subject  him  to  be  treated 
as  a general  partner  ; but  I think  we  should  be  unable  to 
pronounce  them  insufficient  for  that  purpose. 

But  there  were  other  facts  on  which,  as  I understand  the 
footing  on  which  this  case  is  before  us,  we  are  asked  to  give 
an  opinion,  and  these  facts  are  much  more  important  as 
evidence  of  interference,  and  such  indeed  as  can  leave  not 
the  slightest  room  for  doubt.  We  hear  only  of  Mr.  Bethune 
as  being  the  ostensible  and  avowed  general  partner,  and 
managing  while  he  was  in  Canada  the  details  of  the  compa- 
ny’s business.  While  he  was  here  he  seems  to  have  taken 
directions  from  the  committe  of  management,  of  which  Mr. 
Bowes  was  one,  upon  any  matter  which  he  thought  important, 
find  even  while  he  was  here  there  was  some  room  for  contend- 
ing that  whenever  the  committee  of  management,  which 
included  Mr.  Bowes,  thought  proper  to  step  in  and  give 
directions,  they  were  in  reality  managing  the  affairs  of  the 
company  through  Mr.  Bethune,  though  in  the  general 
details  of  the  business  Mr.  Bethune  did  what  he  thought  best. 
But  when  Mr.  Bethune  went  to  England  three  years  ago, 
from  whence  he  has  not  since  returned,  he  left  Mr.  Holland, 
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a sort  of  agent  or  clerk,  who  had  been  acting  under  him,  to. 
represent  him,  and  to  act  in  all  matters  which  he  might  be 
content  to  manage  on  his  own  responsibility  ; and,  as  might  be 
expected,  Mr.  Holland,  being  apparently  not  a partner,  either 
general  or  special,  was  not  willing  to  take  on  himself  the 
responsibility  of  directing  and  controlling  so  large  a concern 
without  reference  to  those  whose  interests  were  at  stake ; and 
it  does  not  seem  probable  that  he  would  have  been  allowed  to 
act  in  any  other  spirit  if  he  had  been  so  disposed.  If,  as  agent 
of  the  general  partner,  he  had  only  advised  with  the  special 
partners  with  a view  to  have  the  benifit  of  their  opinion 
and  experience,  without  conceiving  himself  bound  o follow 
their  directions,  then  it  might  have  been  said  that  the  special 
partners  were  doing  nothing  more  than  exercising  the  privi- 
lege which  the  statute  allows  to  them,  of  “ advising  as  to  the 
management  of  the  partnership  concerns;”  but  it  is  quite 
plain  from  the  evidence  that  the  committee  did  in  fact 
resolve  upon  measures  and  direct  them  to  be  carried  out, 
and  managed  the  business  of  the  partnership  through  Mr. 
Holland  ; that  is,  in  all  matters  in  which  directions  were 
asked  from  them,  or  in  which  they  chose  to  interpose.  A 
great  deal  might  be,  and  no  doubt  was  left  to  be  done  by 
Mr.  Holland  as  managing  clerk  or  agent ; hut  upon  the  evi- 
dence I take  the  committee  to  have  been  the  controlling 
power,  and  of  this  committee  Mr,.  Bowes  was  the  chairman. 
This  was  more  than  advising  as  to  the  management ; it  was 
superintending  and  directing. 

By  participating  in  this  transaction  of  the  business  of  the 
partnership,  Mr.  Bowes  subjected  himself  to  be  deemed  a 
general  partner.  I am  not  sure  that  the  legislature  meant 
by  that  anything  more  than  that  he  might  be  held  liable  by 
creditors  as  a general  partner,  and  not  that  it  was  to  effect 
the  relation  between  himself  and  the  other  partners,  either 
general  or  special.  In  the  absence  of  any  qualification  of 
the  expression  contained  in  the  14th  clause,  I think  it  safest 
to  hold  that  the  statute  investshim,  under  the  circumstances, 
with  the  character  of  a general  partner  to  all  purposes;  and 
if  so,  the  special  pleas  are  establishad. 

He  would  be  bound  by  the  partnership  signature  as  one  of 
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the  makers  of  the  notes,  and  could  not  recover  against  the 
endorsers. 

The  fifth  plea  of  Holland  would  be  proved,  and  the  .third 
plea  (the  corresponding  plea  of  the  defendant  McDonell). 

Then,  as  to  th6  defence  set  up  by  Holland  in  the  sixth 
plea,  and  by  McDonell  in  his  fourth  plea : It  does  not  appear 
to  be  applicable  to  the  circumstances  of  the  case.  The 
plaintiffs  are  not  doing  what  is  prohibited  by  the  16th  clause 
of  the  statute  : they  are  not  claiming  against  the  co-partner- 
ship as  creditors ; they  are  suing  Holland  & McDonell  indi- 
vidually as  endorsers  of  a note,  not  as  rendering  the  firm 
liable  by  their  endorsement,  but  only  themselves  : and 
moreover  I cannot  say  that  it  was  proved,  for  I see  no  evi- 
dence of  Holland  being  a partner,  nor  of  other  allegations 
in  the  plea. 

If  there  were  no  other  points  in  the  case,  and  if  it  were 
put  to  us  whether  a new  trial  ought  not  to  be  granted,  on  the 
ground  that  those  pleas  should  have  been  found  for  the 
defendants  which  set  up  the  defence  that  the  note  was  given 
for  the  plaintiffs’  accommodation,  I think  it  would  be  proper 
on  that  ground  to  have  made  the  rule  absolute;  for  it  is  clear, 
I think,  from  the  whole  evidence,  that  the  note  sued  on  grows 
outofthe  original  transaction  of  the  £5, 000 : and, according  to 
the  uncontradicted  account  which  was  given  of  that  arrange- 
ment, these  defendants  could  not  be  expected  to  pay  Mr. 
Bowes  any  part  of  his  share  of  the  £5,000.  They  were  all 
to  unite  in  keeping  the  paper  afloat  by  endprsing  for  each 
other,  though  it  was  well  understood  among  themselves  that 
no  one  of  the  firm  was  ultimately  to  bear  more  than  his 
proper  proportion  of  the  £5,000.  They  were  all  responsible, 
and  could  trust  each  other.  If  was.  proved  too  that  the 
•agreement  among  themselves  was,  that  the  £5,000  was  to 
lie  over  till  the  company  wound  up,  all  taking  their  chance 
of  its  being  made  good  in  the  mean  time  out  of  the  earnings 
of  the  steamboats,  by  which  I can  only  understand  that  no 
one  was  to  insist  on  getting  back  his  advance  (as  Mr.  Bowes 
in  effect  is  now  doing)  until  the  final  adjustment,  and 
■ certainly  not  at  the  expense  of  the  others. 

Mr.  Smith’s  evidence  is  not  inconsistent  with  this,  for 
though  it  is  true  that  he  says  he  expected  the  note  to  be 
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paid  when  due  by  the  parties,  yet  be  candily  admits  that 
the  defendants,  when  asked  to  become  parties  to  the  note, 
hesitated,  evidently  feeling  that  it  was  not  reasonable  they 
should  be  asked  to  make  themselves  liable  to  the  plaintiffs  in 
the  transaction;  that,  in  order  to  overcome  their  objection,  he 
stated  what  I think  was  quite  sufficient  to  set  them  at  ease  on 
that  point,  by  leading  them  to  rely  upon  Mr.  Bo  -yes  not 
making  such  a use  of  the  note.  Mr.  Smith  probably  did  not 
feel  that  he  could  give  any  explicit  assurance  that  they 
would  not  be  held  liable  to  the  plaintiffs,  and  did  not  do  so 
in  fact;  but  it  was  as  attorney  of  Mr.  Bowes,  and  on  his 
behalf,  that  he  asked  them  to  become  parties  to  the  note,  to 
prevent  a sacrifice  of  the  property  of  the  company,  which 
they  had  a common  interest  in  avoiding.  The  defendants 
had  a right  to  reckon  upon  Mr.  Bowes  adhearing  to  the 
original  understanding,  an  :•  to  assume  that  he  was  acting  in 
accordance  with  it,  though  his  attorney  might  not  know  all 
the  circumstances  which  were  known  to  them. 

I cannot  say  otherwise  than  that  the  pleas  of  the  note 
being  made  and  endorsed  for  the  accommodation  of  the 
plaintiffs  were  in  substance  proved. 


McLean,  J. — From  the  finding  ol  the  jury  upon  the  evi- 
dence the  plaintff  Bowes  is  declared  to  have  made  himself 
liable  as  a general  partner  in  the  special  partnership  of 
Donald  Bethune  & Co.,  under  the  14th  section  of  12  Yic.  ch. 
75,  which  declares  that  a special  partner  shall  not  transact 
any  business  on  account  of  the  partnership,  nor  be  employed 
for  that  purpose  as  agent,  attorney,  or  othewise;  and  if  he 
shall  interfere  contrary  to  these  provisions  he  shall  be  deemed 
a general  partner. 

By  the  second  section  the  general  partners  shall  be  jointly- 
and  severally  responsible  as  general  partners  now  are  by 
law.  If  the  plaintiff  Bowes,  then,  became  a general  partner 
at  the  formation  of  the  company,  or  became  liable  as  such 
by  his  interference  in  the  transaction  of  business  on  account 
of  the  partnership,  or  as  agent,  attorney,  or  otherwise,  he 
must  be  liable  for  all  the  debts  of  the  co-partnership,  and 
could  not  be  in  a position  to  sue  other  parties  as  if  they 
alone  were  liable  for  such  co-partnership  jlebts. 
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It  is  shewn  further  that  in  fact  the  firm  of  Donald  Bethnne 
& Co.  was  insolvent  at  the  time  of  its  dissolution,  not  having 
assets* sufficient,  within  upwards  of  £7,000,  to  discharge 
their  liabilities,  and  that  in  fact  at  least  that  amount  now 
remains  due  to  the  other  creditors  of  the  firm.  Under  the 
16th  section  of  12  Yic.  ch.  75,  in  case  of  the  insolvency  or 
bankruptcy  of  the  partnership,  no  special  partner  shall, 
under  any  circumstances,  be  allowed  to  claim  as  a creditor 
until  the  claims  of  all  the  other  creditors  of  the  partnership 
shall  be  satisfied.  Then  was  this  a debt  due  by  the  partner- 
ship of  which  the  plaintiff  Bowes  was  a member  as  a general 
or  special  partner.  If  he  was  a general  partner,  as  the  jury 
have  lound,  then  he  could  not  recover  on  account  of  his  own 
liability;  and  if  only  a special  partner,  and  the  company 
insolvent,  as  shewn  by  the  evidence,  then  he  cannot  recover 
any  amount  due  to  him,  or  to  him  and  Hall,  until  the  claims 
of  all  other  creditors  are  satisfied.  The  debt  thus  nominally 
due  to  Bowes  & Hall  appears,  at  all  events  as  to  part  of  it, 
to  have  been  contracted  with  Bowes  for  money  by  him  and 
others  agreed  to  be  raised  for  the  use  of  the  limited  partner- 
ship in  which  he  was  interested;  and  he  cannot,  by  changing 
the  name  of  the  parties  as  the  creditors  for  the  amount, 
change  the  nature  or  object  of  the  debt.  It  was  certainly 
not  a debt  of  the  defendants  individually,  or  one  to  wdiich 
they  were  bound  to  contribute  any  more  than  Bowes,  if  all 
were  to  bear  equally  the  amount  which  they  raised  on  notes 
and  trust  to  the'company  for  reimbursements.  It  was  a debt 
due  by  Donald  Bethnne  & Co.;  and  the  plaintiff — though,  as  it 
appears,  Mr.  Bowes  agreed  to  wait  for  re-payment  till  the 
dissolution  of  the  company — pressed  the  payment  of  that 
demand,  and  took  out  executions  against  the  property  in 
which  they  and  their  partners  had  a joint  interest,  and  were 
proceeding  to  take  it  out  of  the  hands  of  their  partners,  and 
to  the  prejudice  of  the  partners  for  the  satisfaction  of  their 
individual  claim,  when  the  original  note  was  given  by  the 
general  partner  and  endorsed  by  the  defendants,  though 
special  partners  only  when  the  debt  was  contracted,  The 
debt  is  still  only  the  debt  of  the  general  partner,  though 
endorsed  as  security  by  Paterson  and  McDonell;  and,  leaving 
out  of  view  altogether  the  alleged  liability  of  Mr.  Bow^s 
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as  a general  partner,  it  is,  I think,  clear  that  he  cannot 
recover  a debt  due  by  D.  Bethune  & Co.,  the  Compaq  being 
insolvent,  until  all  the  claims  of  other  creditors  are  satisfied. 

The  jury  have  found  for  the  plaintiffs  for  the  full  amount 
of  the  note,  but  the  facts  are  not  clearly  brought  out ; and  if 
they  had  found  distinctly  for  the  defendants  on  the  ground 
of  the  insolvency  of  the  company,  and  debts  being  due  to 
other  creditors  which  there  are  no  assets  to  pay,  I do  not 
know  that  the  verdict  would  have  been  entirely  satisfactory. 
Under  these  circumstances,  and  to  ascertain  more  fully  what 
the  debt  was  contracted  for,  and  by  whom,  and  to  elicit  more 
fully  the  whole  facts,  it  appears  to  me  desirable  that  a new 
trial  should  be  granted,  with  costs  to  abide  the  event. 

Rule  absolute  (a). 


Jack  v.  The  Ontario,  Simcoe,  and  Huron  Railroad 
Union  Company. 

Pleading — Statement  of  cause  of  action — Obligation  to  erect  gates — By-law 

construction  of. 

First  count : That  defendants’  railway  crossed  on  a level  a certain  highway  : 
— that  it  was  their  duty  to  erect  and  maintain  gates  at  such  crossing  on 
each  side  of.  the  railway,  or  to  erect  cattle-guards  instead,  provided  that 
the  board  of  railway  commissioners  should  approve  thereof,  and  also  to 
use  due  care  to  prevent  injury  by  the  railway  to  persons  and  cattle  law- 
fully being  and  passing  upon  said  highway ; that  the  commissioners  did  not 
approve  of  cattle-guards  instead  of  gates  at  such  crossings  ; that  neverthe- 
less defendants,  not  regarding  their  duty,  did  not,  nor  would  erect  gates; 
and  for  want  of  such  gates  an  ox  of  the  plaintiff  being  and  passing  law- 
fully upon  said  highway  while  the  train  was  approaching  the  crossing,  by 
the  negligence  and  improper  conduct  of  the  defendants  and  their  servants, 
was  run  against  and  killed.  The  second  count  was  founded  entirely  upon 
alleged  negligence  of  the  defendants  in  the  management  of  their  train — 
Plea:  not  guilty.  At  the  trial,  it  appeared  that  plaintiff’s  land  did  not 
join  the  railway,  and  that  the  highway  was  unenclosed  on  either  side,  so 
that  the  want  of  gates  could  not  have  occasioned  the  accident.  The  jury 
found  that  defendants  had  not  been  guilty  of  negligence,  and  gave  a 
verdict  in  their  favor  on  the  second  count ; but  they  found  against  them 
on  the  first  count. 

Held,  that  the  first  count  disclosed  a sufficient  cause  of  action  after  ver- 
dict, whether  defendants  were  bound  to  erect  gates  or  not ; but 

Held  also,  that  as  defendants  were  acquitted  of  negligence,  the  verdict  could 
not  be  warranted. 

Semitic,  that  a by-law  enacting  th  at  certain  animals  shall  not  run  at  large  does 
not  impliedly  allow  others  not  named  to  do  so,  contrary  to  the  common  law. 

Case,  for  killing  an  ox  of  the  plaintiff’s  by  the  negligence 
of  defendants’  servants,  &c. 

Plea — Not  guilty. 


(a)  See  Troubat  on  Limited  Partnership,  pp.  315,  333,  339,  336,  334,343- 
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The  first  count  (on  which  the  plaintiff  recovered  a verdict 
for  £4)  stated  that  after  the  passing  of  the  statute  12  Vic. 
ch.  96,  and  16  Vic.  ch.  51 — viz.,  on  the  15th  of  December, 
1851 — defendants  were  the  owners  of  a certain  railway,  upon 
certain  land  taken  for  the  use  of  the  same  under  the  authority 
of  the  statute  in  that  behalf  made,  which  was  used  for  the 
purposes  of  carriages  drawn  by  locomotive  engines ; that  the 
said  railway  crossed  on  a level  a certain  highway  in  the  town- 
ship of  Innisfil — viz.,  the  7th  concession  line  ; that  it  was  the 
duty  of  the  defendants  to  erect  at  such  crossing,  and  at  all 
times  to  maintain  a good  and  sufficient  gate  at  each  side  of 
the  railway,  where  the  said  highway  communicates  there- 
with, to  be  kept  constantly  shut,  except  when  they  should  be 
required  to  be  opened  for  the  use  of  any  person  using  the  high- 
way and  desiring  to  cross  the  railway ; or,  instead  of  such 
gates,  to  erect  cattle-guards  at  such  crossing,  as  should  appear 
more  conducive  to  the  public  safety  and  convenience, provided 
that  the  board  of  railway  commissioners  approve  of  such 
cattle-guards;  and  also  to  use  due  and  proper  care  to  prevent 
accident  and  injury  by  the  railway  to  persons,  horses  and 
cattle,  lawfully  being  or  passing  along  and  upon  the  said  high- 
way; and  the  plaintiff  averred  that  the  board  of  railway  com- 
missioners did  not  approve  of  cattle-guards  instead  of  gates 
at  such  crossings ; and  that  nevertheless  the  defendants,  not 
regarding  their  duty,  did  not  nor  would  at  any  time  erect  at 
the  place  where  the  said  railway  of  the  defendants  crosses 
the  said  highway  a good  and  sufficient  gate,  or  any  gate,  at 
each  side  of  the  said  railway  at  such  crossing,  but  neglected 
to  do  so,  and  that  for  the  want  of  such  gate  an  ox  of  the 
plaintiff*,  then  lawfully  being  and  passing  in  and  upon  the 
said  highway,  while  the  trains  and  carriages  of  the  defend- 
ants were  approaching  and  passing  the  point  where  the  rail- 
way crosses  the  said  highway,  a train  of  cars  of  the  defendants 
then  being  on  and  along  the  said  railway  of  the  defendants, 
by  the  negligence  and  improper  conduct  of  the  defendants 
and  their  servants  struck  against  and  killed  the  plaintiff’s 
said  ox,  which  was  then  lawfully  being  and  passing  on  and 
along  the  said  public  highway,  &c. 

At  the  trial,  at  Barrie,  before  Robinson , C.  J.,  it  appeared 
42  14  u.  c.  q.  B. 
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that  the  plaintiff’s  ox  was  standing  on  the  railway  track 
when  he  was  killed ; the  train  was  approaching  at  the  ordi- 
nary rate  of  speed  ; the  whistle  was  sounded  as  it  approached, 
and  when  the  ox  was  observed  the  brake  was  applied,  but 
the  track  at  that  part  being  a heavy  downward  grade,  it  was 
not  stopped  in  time,  and  the  ox  was  run  against  and  killed. 

The  plaintiff’s  land  did  not  come  to  the  line  of  railway, 
but  was  30  rods  distant  from  it.  There  were  cattle-guards 
at  the  crossing,  but  no  gates.  The  road  or  concession  line 
along  which  the  ox  was  passing  over  the  railway  track  lay 
in  that  point  through  unimproved  land,  not  inclosed. 

A by-law  of  the  municipality  of  the  township  of  Innisfil 
was  put  in,  which  enacted  what  should  be  the  height  of  a 
lawful  fence,  and  provided  that  any  cattle  coming  from  any 
other  township  for  the  purpose  of  pasturing  at  large  in  In- 
nisfil should  not  be  considered  as  free  commoners,  but  should 
be  liable  to  be  impounded:  that  all  horses,  bulls,  and  breachy 
cattle,  and  hogs  under  forty  pounds  weight,  should  not  be 
allowed  to  run  at  large;  and  that  the  owner  of  any  animal  not 
permitted  to  run  at  large  by  the  regulations  of  the  township 
shall  be  liable  for  any  damage  done  by  it,  notwithstanding 
the  fences  inclosing  the  premises  might  not  be  of  the  lawful 
height. 

This  by-law  was  passed  in  1851,  and  was  said  to  be  still 
in  force.  The  defendants’  counsel  contended  that  the  ox  was 
unlawfully  on  the  highway,  and  no  wilful  misconduct  shewn 
in  the  defendants  ; that  the  want  of  gates  could  signify 
nothing,  as  the  highway  was  not  fenced,  but  lay  open,  and 
the  ox  consequently  could  have  passed  round  the  gates  at 
either  end  if  any  had  been  placed  there. 

The  jury  were  told,  that  as  the  by-law  did  not  affirmatively 
authorize  cattle  to  run  at  large,  but  only  negatively  provided 
that  certain  animals  and  under  certain  circumstances  should 
not  run  at  large , in  the  opinion  of  the  learned  Chief 
Justice  the  common  law  principle,  that  all  persons  were 
bound  to  keep  their  cattle  from  trespassing  upon  others, 
was  in  force,  and  not  abrogated,  and  that  the  ox  was 
therefore  unlawfully  on  the  track;  and  that  on  that  ac- 
count the  defendants  would  not  be  liable  for  what  happened 
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to  him,  unless  there  was  such  a want  of  ordinary  care  on  their 
part  as  amounted  to  recklessness,  and  in  a manner  to  misfea- 
sance, but  unless  there  was  misconduct  on  their  part  they 
were  not  responsible. 

The  jury  found  that  the  defendants  were  not  guilty  of 
negligence,  and  on  that  ground  they  acquitted  them  on  the 
second  count,  which  was  founded  entirely  on  alleged  negli- 
gence in  the  defendants’  management  of  the  train  ; but  they 
found  a verdict  for  the  plaintiff  on  the  first  count,  giving  him 
£4  damages,  though  the  ox  was  sworn  to  be  worth  £15. 

McMichael  obtained  a rule  nisi  for  a new  trial  on  the  law 
and  evidence,  and  because  the  verdict  was  contrary  to  the 
judge’s  charge;  or  to  arrest  judgment  on  the  first  count,  on* 
the  ground  that  no  liability  of  defendants  is  disclosed  on  the 
facts  therein  alleged,  there  being  no  duty  incumbent  on 
defendants  to  put  up  gates.  He  cited  Dolrey  v.  Ontario, 
Simcoe  and  Huron  R.  R.  Co.,  11  IT.  C.  R.  600 ; Dovaston 
v.  Payne,  2 H.  Bl.  527. 

M.  C.  Cameron  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

I infer  that  the  jury  either  considered  that  the  defendants 
should  have  put  up  gates,  or  that  the  ox  was  lawfully  at 
large ; or,  what  is  more  likely,  that  it  was  an  accident  for 
which  neither  party  was  to  blame,  and  so  they  would  divide 
the  loss  between  them,  and  estimate  it  moderately. 

As  to  the  motion  to  arrest  the  judgment  on  the  verdict 
which  has  been  given  on  the  first  count,  it  is  averred 
that  the  ox  at  the  time  of  the  accident  was  lawfully 
on  the  highway,  as  he  might  have  been,  for  he  might 
have  been  then  using  the  highway  as  a road,  being  driven 
along  it  at  the  time  by  his  owner.  The  plaintiff  also  avers 
that  the  defendants,  by  their  negligence , ran  their  train 
against  the  ox  and  killed  it.  This  would  give  a good  cause  of 
action  independently  of  what  is  stated  in  the  same  count,  of 
its  being  the  duty  of  the  Company  to  keep  up  gates ; for  if 
the  defendants  by  their  negligence  killed  an  ox  of  the  plain- 
tiff’s which  was  then  lawfully  on  the  highway,  they  would  be 
certainly  liable  in  damages.  The  allegation  that  the  ox  was 
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lawfully  on  the  highway  is  traversible  if  untrue ; and  not 
being  traversed,  we  must,  in  considering  any  question  upon 
the  sufficiency  of  the  pleading,  take  it  to  be  true.  It  may 
have  been  true,  because  the  ox  may  lawfully  have  been  on  the 
highway,  even  in  that  part  of  it  which  is  crossed  by  the 
defendants’  railway,  for  we  see  that  the  law  allows  that,  but  of 
course  due  care  must  be  taken  by  the  driver  of  the  animal  to 
see  that  it  crossed  the  railway,  using  due  care  to  avoid 
collision.  The  driver  of  the  ox  in  such  a case  must  look  out 
for  the  railway ; and  as  the  declaration  asserts  that  the  col- 
lision arose  from  the  negligence  of  the  defendants,  we  are 
not  at  liberty  to  assume  that  it  was  otherwise  in  merely  pro- 
nouncing upon  the  pleadings. 

It  is  true  that  the  count  charges  also  a breach  of  duty  in 
not  keeping  up  gates,  but  it  states  also,  we  think,  a good 
cause  of  action  on  the  ground  of  negligence  in  driving  the 
cars  against  the  ox ; and  it  would  be  no  objection  to  the 
count,  especially  after  verdict,  that  it  stated  two  causes  of 
action,  or  rather  stated  a double  title  to  compensation  for 
the  same  injury. 

The  question  now  is,  whether  any  ground  of  action  is 
stated  in  the  count,  and  in  our  opinion  there  is  a cause  of 
action  substantially  stated,  whether  the  Company  were  or 
were  not  bound  to  put  up  gates. 

We  are  disposed  also  to  think  that  the  breach  of  duty 
in  not  putting  up  gates  is  sufficiently  assigned.  If  the 
defendants  had  pleaded  what  they  assert  in  argument,  but 
what  we  cannot  judicially  notice,  that  there  were  no  railway 
commissioners,  and  that  they  had  put  up  sufficient  cattle- 
guards,  and  that  gates  would  have  been  useless,  as  there  was 
no  fence  along  the  side  of  the  road  in  which  to  place  the 
gates,  and  that  it  was  not  incumbent  on  them  to  have  a fence 
there — we  say  if  the  Company  had  pleaded  to  that  effect, 
that  might  possibly  have  been  held  sufficient  to  release  them 
from  the  charge  of  breach  of  duty  in  not  putting  up  gates ; 
but  that  is  quite  another  question.  As  the  count  stands  we 
take  it  to  be  sufficient. 

Then,  as  to  a new  trial:  The  plaintiff’s  premises  did  not 
join  the  Company’s  line,  but  were  distant  from  it  130  yards. 
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They  were  therefore  certainly  not  bound  to  fence  as  against 
him.  His  ox  then  coming  to  the  road  and  standing  upon  it* 
as  was  proved,  came  to  a place  where  he  had  no  right  to  be, 
unless  he  was  driven  along  the  road ; that  is,  using  it  for 
travelling.  He  had  no  right  to  be  wandering  upon  it.  On 
the  other  hand,  the  Company’s  train  had  a right  to  pass 
across  the  road  at  that  point ; and  as  the  jury  acquitted  them 
of  negligent  or  improper  conduct  in  the  management  of  the 
train,  could  they  possibly  hold  them  liable  in  damages?  We 
think  not,  for  the  plaintiff  (as  we  see  when  the  evidence  is 
before  us,  as  it  is  in  the  application  for  a new  trial)  cannot 
attribute  his  loss  to  the  fact  of  there  being  no  gate,  since  the 
ox  could  just  as  well  have  got  on  the  track  if  there  had  been 
a gate,  the  concession  line  being  uninclosed. 

We  think  therefore  that  defendants  are  entitled  to  a new 
trial. 


Buie  absolute  for  new  trial. 
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In  THE  MATTER  OF  ARBITRATION  BETWEEN  THE  MUNICIPAL. 

Council  of  the  County  of  Middlesex  and  the  Mayor, 
Aldermen  and  Commonalty  of  the  City  of  London. 

Arbitration  on  erection  of  town  into  city — 12  Vic.  ch.  78,  sec.  15;  12  Vic.  ch.  81, 
sec.  200;  14  <&15  Vic.  ch.  109,  sec.  22 — Retrospective  effect  given  to  award — 
Limiting  its  continuance — Construction  of  12  Vic.  ch.  81,  sec.  200. 
Arbitrators  were  appointed  by  articles  of  agreement,  dated  28th  of  Decem- 
ber, 1855,  to  settle  certain  differences  recited  as  pending  between  the  City 
of  London  and  the  County  of  Middlesex,  respecting  the  compensation  to 
be  paid  by  the  City  to  the  County  for  the  use  of  the  county  court-house 
and  gaol,  and  concerning  certain  financial  affairs  then  depending  between 
the  said  municipalities.  On  the  same  day  they  awarded  that  the  stock 
held  by  the  County  in  certain  railways  mentioned  should  be  divided  in 
the  proportion  of  one-fifth  to  be  transferred  to  the  City,  the  remaining 
four-fifths  to  belong  still  to  the  County.  2nd — That  the  City  should  pay 
the  County  £2,  675  on  account  of  the  county  roads,  and  should  keep  such 
roads  in  repair  within  the  city  limits.  3rd — That  the  City  should  pay  the 
County  £1,966  in  full  for  their  portion  of  the  county  debt.  4th — That  in 
future  each  of  the  municipalities  should  pay  the  expenses  of  all  prisoners 
committed  to  the  county  gaol  by  each  of  them  respectively,  and  the  por- 
tion of  such  expense  incurred  by  the  City  should  be  paid  over  by  them  in 
January  of  each  year.  5th — That  in  future  the  City  should  pay  the  County 
one -third  of  all  incidental  expenses  connected  with  the  county  court- 
house and  gaol,  including  repairs  and  insurance,  together  with  one-third 
of  all  expenses  connected  with  the  administration  of  justice  not  paid  by 
government,  such  payment  to  be  made  in  the  month  of  January  in  each 
year.  6th — That  the  City  should  pay  the  County  the  sums  mentioned 
in  the  1st,  2nd  and  3rd  clauses,  with  interest,  in  twelve  months  from  the 
1st  of  January,  1856,  except  that  the  City  Council  should  pay  their  share 
of  the  railway  stock  at  the  time  the  county  debentures  given  therefor 
should  become  payable.  7th — That  the  award  should  take  effect  on  the 
1st  of  January,  1855,  and  remain  in  force  until  the  1st  January,  1860. 
Held : 

That  the  giving  to  the  award  a retrospective  effect  to  the  1st  of  January,. 
1855,  being  the  time  when  London  was  declared  a city,  was  not  objection- 
able, but  proper : 

That  the  arbitrators  had  authority  to  give  time  for  payment,  as  in  the  6th 
clause : 

That  the  limiting  the  continuance  of  the  award  to  the  1st  of  January,  I860,, 
was  inconsistent  with  the  12  Vic.  ch.  81,  sec.  200,  and  rendered  the 
award  bad  as  to  thfe  4th  and  5th  clauses,  respecting  the  court-house  and 
gaol. 

That  the  4th  clause  of  the  award  was  also  bad,  because  the  act  directs 
that  the  arbitrators  shall  settle  a sum  to  be  paid,  and  does  not  authorize 
a ratable  division  of  the  expenses. 

That  the  4th  and  5th  clauses  might  be  separated  from  the  rest,  and  the 
award  set  aside  as  to  them  only. 

On  the  28th  of  December  1855,  Thomas  Moyle,  Thomas  S. 
Shenston,  and  William  Barker,  Esquires,  made  an  award, 
in  which  it  was  recited  that  by  articles  of  agreement  made 
on  that  day  between  the  Municipal  Council  of  the  County  of 
Middlesex  and  the  Mayor,  Aldermen,  and  Commonalty  of 
the  City  of  London  (in  Upper  Canada),  it  was  recited  that 
certain  differences  had  arisen  and  were  then  pending  between 
the  said  municipalities  respecting  the  amount  to  be  paid  by 
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the  City  of  London  to  the  County  of  Middlesex  as  compen- 
sation for  the  use  of  the  court-house  and  gaol  belonging  to 
the  County  of  Middlesex,  and  also  concerning  certain  finan- 
cial affairs  then  pending  between  the  said  municipalities,  and 
that  it  had  been  agreed  to  refer  such  differences  to  the  arbi- 
tration of  Thomas  Moyle,  appointed  on  behalf  of  the  County 
of  Middlesex,  and  William  Barker  on  behalf  of  the  City  of 
London,  with  power  to  them  to  appoint  a third  arbitrator 
before  proceeding  upon  the  said  reference ; the  award  to  be 
made  by  the  said  arbitrators,  or  any  two  of  them,  under  their 
hands  and  seals,  ready  to  be  delivered  to  the  parties  in  differ- 
ence, or  either  of  them,  on  or  before  the  first  day  of  Janu- 
ary then  next ; and  that  before  entering  upon  the  arbitration 
the  two  arbitrators  named  had  duly  appointed  Thomas  S. 
Shenston  to  be  the  third  arbitrator.  And  on  the  same  28th  of 
December,  1855,  the  three  arbitrators  made  their  award  as  fol- 
lows, of  and  concerning  the  said  premises  submitted  to  them, 

1st— They  awarded  that  the  stock  held  by  the  Municipal 
Council  of  the  County  of  Middlesex  in  the  Great  Western 
Railway  Company,  and  in  the  London  and  Port  Stanley 
Railway  Company,  should  be  divided  in  the  proportion  of 
one-fifth  to  be  transferred  to  the  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  London,  and  the  remaining  four- 
fifths  to  continue  the  property  of  the  Municipal  Council  of 
the  County  of  Middlesex ; the  one-fifth  of  such  stock  to  be 
paid  for  by  the  City  of  London  as  thereinafter  directed. 

2nd — That  the  City  of  London  should  pay  to  the  Muni- 
cipal Council  of  the  County  of  Middlesex  £2,675  on  account 
of  the  several  county  roads ; and  should  keep  all  such  roads 
within  the  limits  of  the  city,  and  on  the  boundary  line 
thereof,  at  all  times  in  a proper  state  of  repair,  but  the  tolls 
on  such  roads  should  belong  to  the  county. 

3rd — That  the  City  of  London  should  pay  to  the  County  of 
Middlesex  £1,966,  in  full  for  their  portion  of  the  county  debt. 

4th — That  in  future  each  of  the  two  municipalities  should 
pay  the  expenses  of  all  prisoners  committed  to  the  common 
gaol  of  the  County  of  Middlesex  by  authority  of  the  respective 
municipalities;  and  the  portion  of  such  expense  incurred  by 
the  City  of  London  should  be  paid  over  by  them  in  the  month 
of  January  in  each  year,  after  the  month  of  January  last 
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5th — That  in  future  the  City  of  London  should  pay  to 
the  Municipal  Council  of  the  County  of  Middlesex  one-third 
of  all  the  incidental  expenses  connected  with  the  court  house 
and  gaol  of  the  said  county,  such  expenses  to  include  repairs 
and  insurance,  together  with  one-third  part  of  all  expenses 
connected  with  the  administration  of  justice  not  paid  by 
the  government,  such  payment  to  be  made  in  the  month  of 
January  in  each  year  after  the  month  of  January  last. 

6th — That  the  City  of  London  should  pay  to  the  Muni- 
cipal Council  of  the  County  of  Middlesex  the  sums  referred 
to  in  the  1st,  2nd  and  3rd  clauses  of  this  award,  with  interest 
at  six  per  cent,  in  twelve  months  from  the  1st  of  January, 
1856,  except  that  the  City  Council  should  pay  in  their  share 
of  the  railway  stock  at  the  time  the  county  debentures 
given  therefor  should  become  payable. 

7th — They  directed  and  awarded  that  such  their  award 
should  take  effect  on  the  1st  of  January,  1855,  and  continue 
in  force  till  the  1st  of  January,  1860. 

Wilson,  on  behalf  of  the  County  of  Middlesex,  obtained  a 
rule  nisi  calling  on  the  Mayor,  Aldermen,  &c.  of  the  City 
of  London  to  shew  cause  why  this  award  should  not  be  set 
aside : 

First — Because,  being  made  on  the  28th  of  December, 
1855,  it  directs  that  it  shall  take  effect  on  the  1st  January, 
1855. 

Second — Because  it  limits  its  continuance  from  the  1st  of 
January,  1855,  to  the  1st  of  January,  1860. 

Third — Because  it  illegally  postpones  the  payment  of  the 
money  declared  to  be  due  from  the  city  for  twelve  months 
from  the  1st  of  January  after  the  making  of  the  award. 

Fourth — Because  is  is  contradictory  and  uncertain,  in 
directing  in  the  first  clause  that  the  one-fifth  of  the  railway 
stock  shall  be  paid  for  by  the  municipality  of  the  County 
of  Middlesex,  when  by  the  6th  clause  of  the  award  it  is 
directed  in  effect  that  the  City  of  London  shall  pay  for  the 
said  railway  stock. 

Fifth — Because  it  directs  the  transfer  of  one-fifth  of  railway 
stocks  held  by  the  County  of  Middlesex  in  the  Great  West- 
ern Bailway  and  in  the  London  and  Port  Stanley  Bailway, 
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to  the  City  of  London,  without  providing  for  the  payment 
thereof,  or  the  mode  of  payment  definitely,  or  what  sum  is  to 
he  paid  therefor  by  the  city. 

Sixthly — Because  it  directs  that  one-fifth  of  the  said  railway 
stocks  shall  be  transferred  to  the  City  of  London,  to  be  paid 
for  when  the  debentures  of  the  County  given  therefor  shall 
become  payable,  wdien  in  fact  the  debentures  given  for  the 
stock  in  the  Great  Western  Bailway  Company  by  the  County 
are  payable  at  different  periods  between  the  1st  of  August, 
1871  and  1st  of  August,  1873,  and  the  debentures  given  for 
the  London  and  Port  Stanley  Bailway  stock  are  payable  in 
1874  ; and  it  is  not  stated  what  fifth  of  the  debentures  for 
either  stock  is  to  be  paid,  or  what  part  thereof,  by  the  City : 
and  the  award  itself  limits  its  duration  to  the  1st  of  Jan- 
uary, 1860,  a period  long  before  any  of  the  debentures  will 
fall  due. 

Seventh — Because  it  limits  its  operation  to  five  years  from 
the  1st  of  January,  1855,  when  the  statute  declares  that 
after  five  years  from  the  making  of  such  award  either  party 
may  apply  to  the  Governor  in  Council,  to  order  that  the  then 
existing  arrangement  shall  cease  after  a time  to  be  named  in 
such  order,  and  until  such  application  and  order  the  arrange- 
ment made  by  the  award  shall  continue. 

Eighthly — Because  the  arrangement  made  by  the  award  is 
to  continue  for  a less  time  than  Jive  years  from  the  making 
thereof,  when  the  statute  provides  that  it  shall  continue  for 
five  years  at  least. 

Ninthly — Because  the  arbitrators  have  not  directed  an 
annual  sum  of  money  to  be  paid  by  the*Cit}T  to  the  County, 
as  a compensation  for  the  use  of  the  court-house  and  gaol 
mentioned  in  the  award,  but  the  award  is  uncertain  : and  the 
arbitrators  have  exceeded  their  authority  by  awarding  that 
each  municipality  shal]  pay  the  expenses  of  all  prisoners 
from  the  respective  municipalities,  thereby  leaving  the 
amount  unsettled— and  awarding  that  tlm  City  shall  pay  one- 
tliird  of  all  the  incidental  expenses  connected  with  the  court 
house  and  gaol  of  the  said  county,  including  repairs  and 
insurance,  together  with  one-third  of  all  expenses  connected 
with  the  administration  of  justice  not  paid  by  government. 

43  xiv.  u.  c.  o.  d. 
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Tenthly — Because  it  is  unjust  in  directing  that  the  City 
shall  pay  only  a small  part  of  the  debt  of  the  County  con- 
tracted for  roads,  while  the  town  of  London  formed  part  of 
the  county,  instead  of  a fair  proportion. 

Eleventhly — Because  it  is  also  unjust  in  this,  that  the  pro  - 
portion  of  the  county  debt  awarded  to  be  paid  by  the  City  is 
too  small,  considering  the  circumstances  stated  in  the  affida- 
vits filed. 

M.  C.  Cameron  shewed  cause. 

Wilson  (C.  Robinson  with  him),  supported  the  rule,  citing 
Ware  v.  Regent’s  Canal  Company,  9 Ex.  395  ; Great  Wes- 
tern R.  W.  Co.  v.  Baby  et  al.,  12  U.  C.  R.  112 ; Eastern 
Union  R.  W.  Co.  v.  Eastern  Counties  R.  W.  Co.,  2 E.  & 
B.  530  ; Regina  v.  London  and  North  Western  Railway  Co., 
23  L.  J.  (Q.  B.)  185;  In  re  Morphett,  &c.,  2 D.  & L.  167. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  regard  to  an  award  of  this  nature,  made  for  settling 
important  public  interests,  and  by  persons  who  we  may  pre- 
sume were  carefully  selected,  we  ought  to  entertain  every 
reasonable  intendment,  and  suppose  that  all  has  been  done 
rightly  and  upon  good  reasons,  unless  the  contrary  plainly 
appears,  for  we  cannot  tell  what  inconvenience  and  embar- 
rassment may  be  occasioned  by  its  being  set  aside. 

Many  objections  are  taken. 

The  first  is.  that  the  award  being  made  on  the  28th  of 
December,  1855,  is  made  to  take  effect  from  the  1st  of 
January,  1855  : that  is,  it  reflects  back  in  its  provisions  for 
very  nearly  a year.  It  seems  that  the  reason  for  giving  the 
award  this  retrospective  operation,  stated  in  the  argument, 
was  because  the  City  was  then  separated  ; and  to  carry  back 
the  arrangement  to  the  time  of  London  being  declared  a 
city  would  seem  just  and  proper,  if  not  necessary,  in  regard 
to  several  of  the  matters  to  be  provided  for. 

We  do  not  see  that  in  regard  to  the  first,  second,  or  third 
heads  of  the  award,  this  provision  can  be  objectionable,  for 
as  to  the  first,  the  stock  held  in  tlie  two  railway  companies, 
we  presume,  ought  to  be  taken  to  have  belonged  to  the 
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County  and  the  City  respectively,  according  to  the  propor- 
tions now  settled  by  this  award,  from  the  time  of  the  City  of 
London  forming  a separate  interest.  As  to  the  London  and 
Port  Stanley  Eailway  Company,  we  suppose  there  have  been 
no  dividends  yet ; and  as  to  the  Great  Western,  it  would  be 
right  that  the  City  should  share  in  any  that  have  been  made, 
in  proportion  to  the  amount  of  stock  assigned  to  it  by  the 
award. 

As  regards  the  second  provision  in  the  award,  respecting 
the  £2,675  to  be  paid  for  the  county  roads  : The  award  pro- 
vides that  that  sum  shall  hear  interest  from  the  1st  of  Janu- 
ary, 1856,  and  we  see  no  inconvenience  that  can  happen, 
either  regarding  principal  or  interest,  from  the  award 
being  made  to  date  back.  It  is  a payment  made  once  for 
all. 

The  same  may  be  said  as  to  the  third  head  of  the  award. 

As  to  the  effect  of  the  award  dating  back,  so  far  as  respets 
the  fourth  and  fifth  articles  in  it,  which  concern  the  county 
gaol  and  the  expense  of  the  administration  of  justice,  the 
consequence  would  be  to  throw  upon  the  City  its  proportion 
of  the  expense  of  prisoners  from  the  1st  of  January,  1855, 
whereas  it  appears  to  us  that  the  statute  12  Yic.  ch.  81,  sec. 
200,  would  entitle  the  County  to  expect  indemnity  from  the 
time  of  the  separation ; but  that  consideration  does  not  apply 
to  the  objection  that  the  award  should  have  been  retro- 
spective. 

The  making  it  retrospective  to  the  1st  of  January,  1855, 
has  this  inconvenience,  however,  from  the  way  in  which  the 
proportion  is  settled — that  it  assumes  that  the  means  exist  of 
ascertaining  as  to  the  past  the  proportion  of  the  actual  ex- 
pense of  maintaining  prisioners  that  ought  to  be  borne  by 
the  City  since  the  1st  of  January,  1855,  though  there  may 
have  been  no  separate  account  kept  with  a view  to  such 
adjustment.  The  same  objection  would  not  apply  in  respect 
to  the  fifth  head  of  the  award,  because  there  a definite  pro- 
portion of  the  whole  expense  is  directed  to  be  paid,  and  all 
that  is  required  is  a calculation  to  be  made  upon  what  we 
must  suppose  the  accounts  will  exhibit. 

The  second  objection  to  the  award  is,  that  it  limits  the  con- 
tinuation of  the  settlement  made  by  it  to  the  1st  of  January, 
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1860,  which  we  take  to  he  entirely  inconsistent  with  the  200th 
clause  of  12  Yic.  ch.  81,  for  that  requires  a proportion  to  be 
settled,  which  shall  be  paid  by  the  City  so  long  as  it  shall  con- 
tinue to  use  the  county  court  house  or  gaol,  with  a proviso, 
however,  that  the  government  may  call  for  a new  adjustment 
after  five  years  from  the  making  of  the  award,  and  until  that 
takes  place  the  proportion  as  settled  by  the  award. is  to  run 
on  ; but  her 6 the  arbitrators  have  in  fact  only  done  that  for 
four  years  which  they  were  to  have  done  without  other  limita- 
tions than  through  the  power  of  the  goverment  to  call  in  their 
discretion  for  a new  arbitration,  at  anytime  after  five  years. 

In  this  respect  we  think  the  award  fails  to  preserve  the 
statute  in  a material  point,  and  is  in  that  respect  bad. 

The  third  objection  is,  that  the  award  postpones  payment 
of  the  sums  awarded  till  the  1st  of  January  1856,  which  it  is 
contended  the  arbitrators  could  not  legally  do.  Whether 
they  could  or  not  depends  on  the  effect  of  the  statute  12  Yic. 
ch.  78  sec.  15,  and  14  & 15  Yic.  ch.  109  sec.  22,  in  which 
nothing  express  is  provided  as  regards  time  of  payment. 
But  in  reason  we  do  not  see  why  time  might  not  be  given  for 
payment,  as  the  debt  will  of  course  bear  interest.  In  other 
cases  arbitrators  may  postpone  payment,  and  it  might  be 
most  oppressive  in  some  such  ases  to  exact  immediate  pay- 
ment, for  it  might  not  always  be  possible  to  raise  a loan . 
Moreover,  the  proportion  to  be  paid  by  the  City  may  in  some 
cases  be  on  account  of  its  share  of  a debt  for  which  the 
County  itself  has  a long  period  of  credit. 

The  fourth  objection  is  founded  upon  a clerical  error, 
which  is  too  manifest  to  occasion  any  difficulty. 

The  fifth  objection  seems  to  be  explained  away  by  refer- 
ence to  the  sixth  head  of  the  award.  We  are  at  liberty  to 
suppose,  as  the  contrary  is  not  shewn,  that  there  are  county 
debentures  outstanding  for  the  whole  amount  of  stock  taken 
in  the  railway ; and  the  provisions  in  the  sixth  article,  taken 
in  connection  with  the  first,  is  that  the  City  will  have  to  pay 
one-fifth  of  such  debentures  as  they  fall  due. 

The  sixth  objection  relates  to  the  same  matter,  the  railway 
stock,  and  upon  that  point  it  is  plain  that  the  debentures 
are  all  to  be  paid  by  the  County  and  City  in  the  proportions 
awarded,  arid  of  course  when  they  fall  due. 
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The  holders  will  look  to  the  County  for  all,  and  the  County 
will  look  to  the  city  for  contribution,  either  before  or  after 
the  County  has  made  the  payment.  If  not  paid  before,  then, 
when  the  County  pay  all,  the  proportion  of  the  City  will  be- 
came a debt  which  the  County  can  enforce. 

The  award  expiring  on  the  1st  of  January  1860  would 
not  effect  this  article  of  the  settlement,  because  the  pro- 
portion is  settled  at  once  and  finally,  and  requires  no 
revision. 

The  seventh  objection,  we  think,  is  a valid  objection,  and  in 
our  opinion  makes  the  award  void  in  regard  to  such  articles 
as  are  prospective — viz.,  the  fourth  and  fifth. 

So  also  the  eighth  objection  is  valid.  It  is  of  the  same 
nature,  but  it  effects  only  the  fourth  and  fifth  articles  of  the 
award. 

The  ninth  objection  is  very  material  to  be  considered. 
Our  opinion  upon  that  is,  that  the  Legislature  intended,  by 
clause  200  of  12  Vie.  ch.  81,  that  the  arbitrators  should 
settle  a sum  to  be  paid,  and  not  attempt  to  divide  the  expenses 
ratably,  which  might  lead  to  disputes,  and  be  very  inconve- 
nient in  practice,  especially  as  regards  any  attempt  to  divide 
that  the  arbitrators  shall  award  an  annual  sum  of  money  to 
be  paid  by  the  City  as  a fair  compensation  for  the  use  of  the 
gaol  and  court-house.  We  think  that  can  only  be  under- 
stood to  mean  a definite  and  ascertained  sum,  not  fluctuating 
and  depending  upon  accounts  and  vouchers.  The  pfovison 
that  the  amount  of  contribution  maybe  ordered  to  be  revised 
further  shews  this  to  have  been  meant,  ratuer  than  that  the 
arbitrators  should  leave  the  expenses  of  the  gaol  to  be 
divided  according  to  a detailed  account  of  the  expenses 
actually  incurred  for  city  prisoners ; because  a divisonmade 
on  the  latter  principle,  if  it  were  convenient,  would  be  as  just 
at  one  time  as  at  another,  and  would  not  require  revision. 
There  is  much  force  too,  we  think,  in  the  objection  that  such 
an  award  wouldbe  difficult,  if  not  impossible,  to  be  carried  out 
consistently  with  the  assessment  laws,  since  there  is  a neces- 
sity for  knowing  at  certain  periods  what  sums  are  to  be  raised. 

The  last  two  objections  go  to  the  justice  of  the  award,  of 


842 


queen’s  bench,  trinity  term,  20  VIC. 


which  we  are  not  made  judges,  unless  under  the  possible 
contingency  of  something  being  directed  so  outragiously 
unjust  as  to  afford  ground  for  a strong  suspicion  of  partiality, 
if  not  corruption. 

Then,  looking  at  the  whole  award,  we  think  the  1st  2nd  and 
3rd  heads  are  so  far  independent  of  the  4th  and  5th  tfiat 
they  are  separable  without  inconvenience  or  injustice,  and 
that  the  award  may  be  allowed  to  stand  good  as  to  all  but 
the  4th  and  5th  articles,  which  two  articles  of  the  award  we 
are  of  opinion  must  be  set  aside. 

Eule  accordingly. 


Burton  et  al.  v.  The  Gore  District  Mutual  Insurance 

Company. 

Mortgage  by  insured  in  Mutual  Insurance  Co. — Right  of  mortgagee  to  sue  in  his 
own  name — Second  insurance  by  mortgagor  without  notice— Mortgage  prior 
to  plaintiff's,  effect  of — Second  insurance  by  mortgagee — Effect  of 
mortgage  without  consent  of  Co. — Admissions  in  pleading. 

M.  having  effected  an  insurance  with  a mutual  insurance  company,  assigned 
all  his  interest  in  the  policy  and  premises  insured  to  the  plaintiff’s  by 
way  of  mortgage,  to  secure  a debt,  and  the  policy  was  duly  ratified  to 
them  in  accordance  with  6 Wm.  IV.,  ch.  18,  sec.  18.  A loss  having 
occurred  the  plaintiffs  sued  in  their  own  names  as  assignees,  setting  out 
the  mortgage  in  the  declaration.  Defendants  pleaded  : — 

3.  That  the  debt  due  the  plaintiffs  was  less  than  the  sum  insured — that  the 
assignment  was  to  secure  the  debt — and  as  to  any  surplus  plaintiffs  held 
as  trustees  for  the  mortgagor:  that  before  the  loss  M.  insured  in  another 
office/or  ^500,  which  defendants  had  no  notice  of,  and  never  consented  to 
or  approved  of. 

4.  That  before  the  mortgage  to  plaintiffs  M.  had  mortgaged  the  premises  in- 
sured to  one  R.  in  fee,  who  afterwards  effected  an  insurance  with  another 
company,  without  the  knowledge  and  consent  of  defendants. 

Lastly.  That  before  M.’s  mortgage  to  plaintiffs  he  had  mortgaged  the 
premises  insured  to  R.  in  fee,  which  mortgage  is  still  in  force  and  unsatis- 
fied. 

Held,  on  demurrer,  third  and  last  pleas  good  ; fourth  plea  bad,  for  although 
the  mortgage  to  R.  mentioned  in  it  would  form  a good  defence  of  itself, 
yet  it  was  not  relied  on  for  that  purpose,  but  stated  only  as  incident  to 
another  and  insufficient  defenee — viz.  the  mortgage  by  R. — and  therefore 
it  could  not  be  acted  on  as  admitted  by  the  demurrer. 

Per  Robinson,  C.  J. — The  18th  clause  of  the  act  applies  only  to  absolute 
alienations,  and  the  plaintiffs  in  this  case,  as  mortgagees,  were  not  entitled 
to  sue  in  their  own  names. 

Per  McLean  and  Burns,  J.  J. — They  were  so  entitled. 

Per  Robinson  C.  J. — A mortgage  by  the  insured  in  a mutual  insurance 
company,  without  consent,  will  avoid  the  policy. 

Covenant  on  a policy  of  insurance.  The  declaration  set 
out  the  policy  as  issued  to  one  Edward  Montgomery,  insuring 
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£1000  on  buildings  in  the  town  of  Brantford — £900  on 
a four  story  brick  house,  and  £100  on  a frame  barn  ; and 
averred,  among  other  things,  that  it  was  subject  to  a proviso 
that  in  case  the  assured  should  at  the  time  of  the  execution 
of  the  policy  have  already  made  any  other  insurance  against 
loss  by  fire  on  the  property  therein  insured,  not  notified  to 
the  defendants,  or  in  case  the  assured,  or  the  assignees  of 
the  assured,  should  thereafter  make  any  other  insurance  on 
the  said  property,  and  should  not  with  all  reasonable  diligenc  e 
give  notice  thereof  to  the  defendants,  and  have  the  same 
endorsed  on  the  said  policy,  or  otherwise  acknowledged  and 
approved  of  by  them  in  writing,  the  policy  should  cease  and  be 
of  no  further  effect ; and  to  the  further  proviso,  that  the 
assured  should  be  bound  by  the  conditions  thereto  annexed. 

And  it  was  thereby  further  declared  and  agreed,  that  the 
interest  of  the  assured  in  the  said  policy  was  not  assignable 
without  the  consent  of  the  Company  in  writing.  And  in  case 
of  any  transfer,  or  termination  of  the  interest  of  the  assured, 
either  by  sale  or  otherwise,  without  such'  consent,  the  said 
policy  should  be  void  and  of  no  effect ; that  the  said  condi- 
tion annexed  to  the  said  policy  as  aforesaid,  were  as  follows — 
setting  out  the  conditions,  of  which  the  most  material  to  the 
case  were  these : — 'All  applications  for  insurance  must  be 
in  writing,  according  to  the  printed  forms  prepared  by  the 
Company ; such  applications  shall  contain  the  place  where 
property  is  situated,  &c.,  &c.;  and  if  the  applicant  h^s  a less 
estate  than  in  fee,  the  nature  of  the  estate. 

4.  Property  must  be  insured  in  the  names  of  all  the  owners; 
and  the  application  must  state  the  interest  of  each  owner, 
except  in  the  case  of  property  held  in  trust,  or  on  commis- 
sion, which  must  always  be  insured  as  such,  otherwise  the 
policy  will  not  cover  such  property  ; and  in  case  of  loss  the 
names  of  the  respective  owners  shall  be  set  forth  in  the  pre- 
liminary proof  of  such  loss,  together  with  their  respective 
interests  therein. 

5.  The  interest  of  the  insured  in  this  policy  is  assignable, 
provided  the  consent  of  the  directors  be  first  obtained  to  the 
transfer.  Notice  of  such  assignment  shall  be  given  before 
any  loss  shall  have  happened. 
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6.  N otices  of  all  previous  insurances  upon  property  insured 
by  this  Company  shall  be  given  to  them  and  endorsed  upon 
this  policy,  or  otherwise  approved  by  the  Company  in  writing 
at  or  before  the  time  of  their  making  insurance  thereon, 
otherwise  the  policy  subscribed  by  this  Company  shall  be  of 
no  effect. 

And  in  case  of  subsequent  insurance  on  property  insured 
by  this  Company,  notice  thereof  must  also  with  all  reason- 
able diligence  be  given  to  them,  to  the  end  that  such  subse- 
quent insurance  may  be  endorsed  on  the  policy  subscribed 
by  this  Company,  or  otherwise  acknowledged  in  writing ; in 
default  whereof  such  policy  shall  thenceforth  cease  and  be 
of  no  effect. 

That  the  said  Edward  Montgomery  did  afterwards,  and 
after  the  making  of  the  said  policy,  to  wit,  on,  &c.,  in  order 
to  secure  a debt  due  by  him  to  the  plaintiffs,  grant,  bargain, 
sell  and  convey  all  his  interest  in  the  said  lands,  whereon 
the  buildings  so  insured  are  situate,  together  with  the  said 
buildines,  to  the  plaintiffs,  subject  nevertheless  to  the  equity 
or  right  of  redemption  of  the  said  E dward  Montgomerytherein, 
and  did  then  assign  over  the  said  policy,  and  all  his  right, 
title  and  interest  therein,  to  the  said  plaintiffs,  and  the  plain- 
tiffs did  thereupon  afterwards,  and  within  thirty  days  after 
the  said  conveyance  was  so  made  to  them  as  aforesaid — to 
wit,  on  the  day  and  year  last  aforesaid — apply  to  the  directors 
of  the  said  Company  to  have  the  said  policy  ratified  and  con- 
firmed to  them  for  their  own  proper  use  and  benefit,  ann  did 
give  to  the  said  directors  proper  security  to  their  satisfaction 
for  the  portion  of  the  premium  note  then  remaining  unpaid, 
and  the  said  policy  was  then  on  such  application  duly  ratified 
and  confirmed  in  accordance  with  the  provisions  of  the  said 
act,  and  the  plaintiffs  thereupon  became  entitled  to  all  the 
rights  and  privileges,  and  became  subject  to  all  the  liabilities 
to  which  the  said  Edward  Montgomery  had  been  entitled  and 
subjected  under  or  bv  virtue  of  the  said  policy  under  the  said 
act.  And  the  plaintiffs  say,  that  before  the  making  of  the 
said  assignment  of  the  said  policy  to  them  as  aforesaid — to 
wit,  on  the  said  ninth  day  of  May,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-five — the  directors  of  the 
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defendants  did  by  a certain  memorandum  endorsed  upon  the 
said  policy,  and  signed  by  Allan  Grood  their  then  secretary, 
consent  that  the  said  Edward  Montgomery  should  and  might 
transfer  his  interest  in  the  said  policy  to  the  plaintiffs ; and 
that  after  the  said  assignment  was  so  made,  and  before  the 
happening  of  the  loss  hereinafter  mentioned — to  wit,  on  the 
day  and  year  last  aforesaid — the  defendants  had  due  notice  of 
the  said  assignment,  and  ratified  the  same  as  aforesaid.  And 
the  plaintiffs  aver  that  at  the  time  of  the  assignment  of  the 
said  deed  poll  or  policy  of  insurance  to  them,  and  from  thence 
until  the  loss  or  damage  hereinafter  mentioned,  the  plaintiffs 
were  and  continued  interested  in  the  said  insured  property 
in  the  said  policy  mentioned,  and  hereinbefore  described,  to 
a large  amount — to  wit,  the  sum  of  nine  hundred  pounds  on 
the  brick  building,  and  one  hundred  pounds  on  the  said  other 
building  as  aforesaid  ; nor  until  the  assignment  of  the  said 
policy  to  the  plaintiffs  as  hereinbefore  mentioned,  was  the 
same  insured  by  the  said  Edward  Montgomery  in  any  other 
office  than  that  of  the  defendants,  and  that  from  the  time  of 
the  making  the  said  policy  the  said  property  was  not  insured 
by  the  plaintiffs  in  any  other  office.  Breach — Non  perform- 
ance of  defendants’  contract,  either  by  insuring  or  rebuilding. 

Third  plea — And  for  a further  plea  in  that  behalf  the  de- 
fendants further  say,  that  the  assignment  of  the  said  policy 
of  insurance  to  the  plaintiffs,  as  in  the  declaration  alleged, 
was  as  security  to  the  plaintiffs  for  a debt  due  from  the  said 
Edward  Montgomery  to  the  plaintiffs,  as  in  the  declaration 
mentioned,  and  that  the  said  debt  then  was  and  now  is  of 
less  amount  than  the  sum  of  one  thousand  pounds  in  the 
said  policy  of  insurance  mentioned — that  is  to  say,  of  the 
amount  of  two  hundred  and  thirty-five  pounds  of  lawful 
money  of  Canada  ; and  that  the  said  assignment  of  the  said 
policy  to  the  plaintiffs  was  for  no  other  purpose  or  intent  than 
as  such  security  as  aforesaid  ; and  the  plaintiffs  always  held 
and  now  hold  the  said  policy  thereunder  as  such  security, 
and  as  to  any  moneys  they  may  receive  thereon  beyond  their 
said  debt  as  trustees  for  the  said  Edward  Montgomery,  who 
was  and  is  equitably  entitled  to  the  same ; that  after  the 
making  of  the  policy  of  insurance  in  the  declaration  men- 
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tioned,  and  before  the  loss  in  the  declaration  mentioned — 
to  wit,  on  the  11th  of  June,  1855— the  said  Edward  Mont- 
gomery did  insure  the  four-storey  brick  building  and  barn 
in  tiie  policy  in  the  declaration  mentioned  against  loss  or 
damage  by  fire,  in  a certain  insurance  office  other  than  that 
of  the  defendants — that  is  to  say,  in  the  British  America 
Fire  and  Life  Assurance  Company,  by  a policy  of  insurance 
then  made  by  the  said  British  America  Fire  and  Life 
Assurance  Company,  for  a certain  amount  in  the  said  policy 
mentioned— to  wit,  the  sum  of  £500;  and  that  before  and  at 
the  time  of  the  loss  in  the  declaration  mentioned,  the  said; 
brick  building  and  barn  thereby  was  and  remained  insured  by 
the  said  British  America  Fire  and  Life  Assurance  Company 
to  the  said  Edward  Montgomery  against  loss  or  damage  by 
fire,  for  the  amount  in  the  said  last  mentioned  policy  men- 
tioned ; that  although  before  the  loss  in  the  declaration 
mentioned  the  said  Edward  Montgomery  might  with  reason- 
able diligence  have  notified  the  defendants  of  the  last  men- 
tioned insurance  so  effected  by  him — to  wit,  on  the  said 
eleventh  day  of  June,  yet  that  the  said  Edward  Montgomery 
did  not,  nor  did  any  other  person  or  persons,  give  notice 
thereof  to  the  defendants,  nor  had  the  defendants  before  the 
loss  in  the  declaration  mentioned  any  notice  or  knowledge  of 
the  last  mentioned  insurance  ; and  the  defendants  further 
say  that  the  said  last  mentioned  insurance  was  never  en- 
dorsed on  the  policy  in  the  declaration  mentioned,  nor 
otherwise  howsoever  approved  of  or  acknowledged  by  the 
defendants  in  writing,  nor  did  the  defendants  ever  approve 
of  the  same  or  consent  thereto,  wherefore  the  defendants 
say  that  the  insurance  so  effected  by  the  said  Edward  Mont- 
gomery in  the  said  British  America  Fire  and  Life  Assurance 
Company  was  contrary  to  the  conditions  of  the  policy  in  the 
declaration  mentioned,  and  that  the  last  mentioned  policy 
thereby  became  and  is  void. 

Fourth  plea — That  before  the  conveyance  to  the  plaintiffs 
by  the  said  Edward  Montgomery  by  way  of  mortgage,  of  all 
his  interest  in  the  lands  whereon  the  buildings  insured  were 
situate,  together  with  the  said  buildings,  as  in  the  declaration 
mentioned,  the  said  Edward  Montgomery — to  wit,  on  the  6th 
January,  1854 — did  by  indenture,  sealed  with  the  seal  of  the 
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said  Edward  Montgomery,  bargain,  sell,  and  convey  the  said 
lands,  together  with  the  said  buildings,  to  one  Frederick  J. 
Rastrick,'  his  heirs  and  assigns,  in  fee  simple,  in  order  to 
secure  a debt  due  from  the  said  Edward  Montgomery  to  the 
said  Frederick  J.  Rastrick  in  the  said  indenture  mentioned 
— to  wit,  the  sum  of  £800 — subject  to  a proviso  in  the  said 
indenture  contained  for  redemption  by  the  said  Edward 
Montgomery,  his  heirs  and  assigns,  upon  payment  of  the  said 
debt  to  the  said  Frederick  J.  Rastrick,  his  heirs  or  assigns, 
on  the  days  and  times  and  in  manner  in  the  said  indenture 
mentioned ; and  the  defendants  further  say,  that  after  the  con- 
veyance to  the  said  Frederick  J.  Rastrick,  as  in  this  plea  men- 
tioned, and  after  the  making  of  the  policy  in  the  declaration 
mentioned,  and  before  the  loss  in  the  declaration  mentioned 
• — to  wit,  on,  &c., — he  the  said  Frederick  J.  Rastrick,  did 
insure  the  four  storey  brick  building  and  barn  in  the  policy 
in  the  declaration  mentioned,  for  his  interest  as  mortgagee 
thereof,  against  loss  or  damage  by  fire  in  a certain  insurance 
company  other  than  that  of  the  defendants — that  is  to  say, 
the  Monarch  Fire  and  Life  Assurance  Company— by  a policy 
of  insurance  then  made  by  the  said  company — for  £700;  that 
before  and  at  the  time  of  the  loss  in  the  declaration  men- 
tioned the  said  brick  building  and  barn  was  and  remained 
insured  to  the  said  Frederick  J.  Rastrick  by  the  said  com- 
pany against  loss  or  damage  by  fire  for  the  amount  in  the 
last-mentioned  policy  mentioned ; that  although  before  the 
loss  in  the  declaration  mentioned  the  said  Frederick  J. 
Rastrick  might  with  reasonable  diligence  have  notified  the 
defendants  of  the  last  mentioned  insurance  so  effected  by  him, 
to  wit,  on,  &c.,  yet  that  the  said  Frederick  J.  Rnstrick  did 
not,  nor  did  any  other  person  or  persons,  give  notice  thereof 
to  the  defendants,  nor  had  the  defendants  before  the  loss  in 
the  declaration  mentioned  any  notice  or  knowledge  of  the 
last-mentioned  insurance.  And  the  defendants  further  say 
that  the  said  last-mentioned  insurance  was  never  endorsed  on 
the  policy  in  the  declaration  mentioned,  nor  otherwise  how- 
soever approved  of  or  acknowledged  by  the  defendants  in 
writing,  nor  did  the  defendants  ever  approve  of  the  same, 
or  consent  thereto ; wherefore  the  defendants  say  that  the 
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insurance  so  effected  by  the  said  Frederick  J.  Kastrick  in 
the  said  Monarch  Fire  and  Life  Assurance  Company,  he  the 
said  Frederick  J.  Kastrick  being  at  the  time  of  effecting  the 
same  an  assignee  as  aforesaid  of  the  said  Edward  Mont- 
gomery, was  contrary  to  the  conditions  of  the  policy  in  the 
declaration  mentioned,  and  that  the  last  mentioned  policy 
thereby  became  and  is  void. 

Last  plea — That  after  the  making  of  the  policy  in  the  decla- 
ration mentioned,  and  before  the  mortgage  by  Montgomery 
to  the  plaintiffs,  as  in  the  declaration  mentioned,  to  wit,  on, 
&c.,  he  the  said  Edward  Montgomery  did  by  indenture  sealed 
with  the  seal  of  the  said  Edward  Montgomery,  bargain,  sell 
and  convey  the  said  lands  whereon  the  said  buildings  by  the 
policy  in  the  declaration  mentioned  insured  were  situate, 
together  with  the  said  buildings,  to  one  Frederick  J.  Ras- 
trick,  in  fee  simple,  in  order  to  secure  a debt  due  from  the 
said  Edward  Montgomery  to  the  said  Frederick  J.  Kastrick 
— to  wit,  the  sum  of  £800 — subject  to  a proviso  in  the  said 
indenture  contained  for  redemption  for  the  said  Edward 
Montgomery,  his  heirs  or  assigns,  upon  payment  of  the  said 
debt  to  the  said  Frederick  J.  Kastrick,  his  heirs  or  assigns, 
on  the  days  and  times  and  in  manner  in  the  said  indenture 
mentioned : that  the  said  debt  due  from  the  said  Edward 
Montgomery  to  the  said  Frederick  J.  Kastrick,  ‘so  secured 
by  the  last-mentioned  indenture,  is  still  due  and  outstanding, 
and  the  said  indenture  is  still  in  full  force,  and  that  the  same 
is  prior  to  the  conveyance  to  the  plaintiffs  of  the  said  premises 
in  the  declaration  mentioned,  and  that  by  the  said  indenture 
the  said  premises  and  buildings  passed  to  the  said  Frederick 
J.  Rastrick,  who  from  the  making  of  the  said  indenture 
hitherto  holds  the  same  as  such  security  as  aforesaid  by 
virtue  thereof — Y erification. 

The  plaintiffs  demurred  to  each  of  these  pleas,  assigning  for 
causes,  as  to  the  third  plea,  that  it  affords  no  answer  to  the  de- 
claration : that  it  attempts  to  raise  an  equitable  defence  : that 
no  ground  is  shown  for  avoiding  the  policy,  at  all  events  so 
far  as  the  lien  of  the  plaintiffs  extended ; and  that  the  plea 
attempts  to  vary  the  terms  of  a written  instrument  by  a con- 
temporaneous agreement  not  in  writing  : that  it  is  not  shewn 
whether  the  policy  effected  in  the  British  America  Fire  In- 
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surance  Company  was  effected  before  the  assignment  to  the 
plaintiffs  or  subsequently,  whereas  no  such  subsequent  assur- 
ance can  affect  the  said  policy  declared  on  in  the  hands  of 
the  plaintiffs. 

To  the  fourth  plea : that  the  same  affords  no  answer  to  the 
declaration,  but,  admitting  the  causes  of  action  therein  set 
forth,  shews  nothing  in  avoidance  thereof : that  the  policy  so 
assigned  to  the  plaintiffs  cannot  be  affected  by  a policy  taken 
out  by  a third  party  claiming  a different  interest  in  the  pre- 
mises : that  it  is  not  averred  or  shewn  whether  the  policy 
effected  by  the  said  Frederick  J.  Rastrick  was  made  before 
or  after  the  assignment  to  the  plaintiffs ; nor  is  any  profert 
made  of  the  said  indenture  to  Rastrick,  or  any  excuse  for  its 
omission. 

To  the  last  plea : That  it  affords  no  answer  to  the  declara- 
tion, but,  confessing  the  plaintiffs’  cause  of  action,  shews 
no  sufficient  avoidance  thereof;  that  it  does  not  appear 
whether  the  conveyance  to  said  Rastrick  was  made  before 
the  assignment  of  the  policy  therein  mentioned  to  the 
plaintiffs,  or  that  the  defendants  had  not  notice  thereof, 
or  that  the  said  Rastrick  went  into  possession  under  the 
same ; that  no  profert  of  the  said  conveyance  or  excuse 
therefor  is  made  in  the  said  plea ; and  that  it  is  not 
shewn,  nor  does  it  appear  by  the  said  plea,  that  the  mort- 
gage to  Rastrick  was  made  before  the  loss  in  the  declaration 
mentioned  happened. 

The  defendants  joined  in  demurrer,  and  gave  notice  of 
exceptions  to  the  declaration,  which  appear  in  the  judgment 
of  the  Chief  Justice. 

Burton , for  the  demurrer,  cited  Yertue  v.  The  East 
Anglian  Railways  Company,  5 Ex.  280;  Phillips  on  Insur- 
ance, 41,  64,  94;  Traders’  Ins.  Co.  v.  Robert,  9 Wend.  406  ; 
Tillou  v.  The  Kingston  Mutual  Ins.  Co.,  7 Barb.  570. 

Connor , Q.  C.,  contra,  cited  The  Ramsay  Cloth  Company 
v.  Mutual  Insurance  Company  of  Johnstown,  11  U.  C.  R. 
516 ; Berkley  v.  Hardy,  5 B.  & C.  355 ; Bushell  v.  Beavan, 
1 Bing.  N.  C.  120.  See  also  Angel  on  Ins.  sec.  192 ; Smith’s 
Merc.  L.  397. 

The  clauses  of  the  statute  bearing  upon  the  case  are 
noticed  in  the  judgment. 
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Robinson,  C.  J. — As  to  the  exceptions  taken  to  the  declara- 
tion : they  are,  1st — that  Montgomery  should  have  sued,  and 
not  the  plaintiffs  as  assignees.  2nd — that  the  declaration 
should  have  negatived  insurance  by  Montgomery  in  any 
other  office  after  his  assignment  to  the  plaintiffs. 

As  to  the  first,  the  declaration  shews  that  the  policy  was 
originally  granted  to  Edward  Montgomery  on  the  16th  of 
April,  1855,  for  three  years,  for  insuring  £1,000  upon  the 
condition,  among  others,  that  the  interest  of  the  assured  in 
the  policy  was  not  assignable  without  the  consent  of  the 
company  in  writing,  and  in  case  of  any  transfer  or  aliena- 
tion of  the  interest  of  the  assured,  by  sale  or  otherwise, 
without  such  consent,  the  policy  to  be  void  : that  Montgomery 
after  obtaining  the  policy,  in  order  to  secure  a debt  due  by 
him  to  the  plaintiffs,  granted,  bargained,  sold  and  conveyed 
all  his  interest  in  the  premises  insured  to  the  plaintiffs, 
subject  to  an  equity  or  right  of  redemption  by  him,  and  did 
then  also  assign  the  policies  and  all  his  interest  therein  to 
the  plaintiffs : that  the  plaintiffs  did  afterwards,  within  thirty 
days,  apply  to  the  directors  of  the  Company  to  have  the 
policy  ratified  and  confirmed  to  them  for  their  own  use  and 
benefit,  and  gave  proper  security  to  the  satisfaction  of  the 
board  for  the  portion  of  the  premium  notes  remaining 
unpaid,  and  the  said  policy  was  then,  on  such  application, 
duly  ratified  and  confirmed  in  accordance  with  the  provisions 
of  the  statute.  And  the  plaintiffs  in  their  declaration  aver 
that  they  thereupon  became  entitled  to  all  the  rights  and 
privileges,  and  became  subject  to  all  the  liabilities  to  which 
the  said  Edward  Montgomery  had  been  subjected  and  entitled 
under  the  policy  by  virtue  thereof  and  of  the  statute. 

They  aver  also,  that  before  the  assignment  of  the  policy 
to  the  plaintiffs  the  directors,  by  a memorandum  endorsed 
on  the  policy  and  signed  by  their  secretary,  consented  that 
Montgomery  might  assign  his  interest  in  the  policy  to  the 
plaintiffs,  and  that  after  the  assignment,  and  befQre  the 
happening  of  the  loss,  the  plaintiffs  had  due  notice  of  the 
assignment  and  ratified  the  same,  and  that  from  the  time  of 
the  assignment  to  the  loss  the  plaintiffs  continued  interested 
in  the  property  assured  to  a large  amount,  to  wit,  £1,000.  It 
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is  averred  that  after  the  assignment,  and  while  the  said  policy 
was  in  full  force — to  wit,  on  the  10th  of  August,  1855 — the 
brick  building  insured  by  the  policy  at  £900  (of  the  £1,000) 
was  destroyed  by  an  accidental  fire,  whereby  the  plaintiffs 
sustained  a loss  to  a large  amount — to  wit,  £900. 

We  see  by  this  statement  of  the  plaintiffs’  case  that  they 
are  suing  in  their  own  names  upon  a policy  granted  by  the 
defendants  to  Montgomery,  and  assigned  by  him  before  the 
loss.  At  common  law  clearly  no  contract  of  that  nature, 
entered  into  by  one  person  with  another,  could  be  assigned 
to  a third  party.  Like  bonds  and  covenants  for  some  other 
purposes,  they  have  been  and  constantly  are  assigned  by 
arrangements  between  parties ; but  the  common  law  does  not 
recognize  such  assignments  as  transferring  any  legal  interest 
to  the  assignee  that  can  enable  him  to  sue  in  his  own  name, 
though  it  so  far  recognizes  the  assignment  as  to  give  facility 
and  protection  to  the  assignee  in  enforcing  the  contract  for 
his  own  benefit,  but  in  the  name  of  the  original  obligee  or 
covenantee.  In  the  Sadlers1  Company  v.  Badcock  (2  Atk. 
557),  Lord  LTardwicke  noticed  that  in  Lynch  v.  Dalzell  (3 
Bro.  Pari.  Gas.  477),  Lord  LLing  had  laid  it  down  that 
policies  for  fire  insurance  are  not  in  the  nature  of  them 
assignable,  nor  intended  to  be  assigned  from  one  person  to^ 
another  without  the  consent  of  the  office  (Park  on  Insurance, 
449),  by  which  I take  it  undoubtedly  to  be  meant,  that  with- 
out the  consent  of  the  insurers  policies  of  insurance  against 
fire  wTere  not  by  law  allowed  to  be  in  effect  transferred  (to 
say  nothing  of  legal  negotiability) : that  is,  that  they  could 
not  be  enforced  for  the  benefit  of  a third  party  in  the  name 
of  the  person  who  obtained  the  policy,  and  so  were  less 
susceptible  of  assignment  than  other  special  contracts;  and 
for  this  there  was  no  obvious  reason. 

Marine  policies  were  allowed  to  be  assigned  as  bonds  are, 
the  court  permitting  them  to  be  sued  upon  in  the  name  of 
the  original  holder  of  the  policy  for  the  benefit  of  the  assignee, 
and  there  are  reasons  for  this  difference  which  are  noticed 
in  text  books. 

But  the  plaintiffs  in  this  case  reh7  upon  the  19th  clause  of 
the  statute  6 Win.  IY.  c.  18  as  enabling  them  to  sue  in  their 
own  name  under  the  circumstances  stated.  That  clause  runs 
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thus : “ When  any  house  or  other  buildings  shall  be  alienated 
by  sale  or  otherwise,  the  policy  shall  thereupon  be  void,  and 
be  surrendered  to  the  directors  of  the  company  to  be  can- 
celled, and  upon  such  surrender  the  assured  shall  be  entitled 
to  receive  his  deposit  note  or  notes  upon  payment  of  his  pro- 
portion of  all  losses  and  expenses  that  have  accrued  prior  to 
such  surrender  ; provided  always,  that  the  grantee  or  alienee 
having  the  policy  assigned  to  him  may  have  the  same  ratified 
and  confirmed  to  him  for  his  own  proper  use  and  benefit, 
upon  application  to  the  directors,  and  with  their  consent 
within  thirty  days  next  after  such  alienation,  on  giving 
proper  security  to  the  satisfaction  of  the  directors  for  such 
portion  of  the  deposit  or  premium  note  as  shall  remain 
unpaid ; and  by  such  ratification  and  confirmation  the  party 
causing  the  same  shall  be  entitled  to  all  the  rights  and  privi- 
leges, and  be  subject  to  all  the  liabilities,  to  which  the  original 
party  insured  was  entitled  and  subjected  under  this  act.” 

I think,  considering  the  peculiar  nature  and  terms  of 
mutual  insurances  under  our  statute,  that  whatever  might 
be  the  effect  of  the  insured,  in  other  cases  of  fire  insurance, 
making  a mortgage  of  the  property  insured  without  the 
approbation  and  confirmation  of  the  company  insuring,  the 
mortgagor  thus  acting  would  lose  the  benefit  of  his  policy 
in  a mutual  insurance  case,  although  alienation  by  way  of 
mortgage  (if  the  term  can  be  allowed)  has  been  held  not  to 
come  within  the  prohibition  in  other  cases,  even  where  the 
terms  of  the  charter  or  of  the  policy  do,  as  in  our  act  now 
under  consideration,  declare  that  the  policy  shall  be  void 
when  the  building  shall  be  u alienated  by  sale  or  otherwise .” 

By  this  I mean,  that  where  the  consent  of  the  company 
has  not  been  obtained,  I apprehend  the  giving  a mortgage 
would  certainly  make  void  the  policy  in  a case  of  a mutual 
insurance. 

Here  there  was  consent  and  ratification,  and  admitting  that 
that  would  prevent  the  policy  from  being  avoided,  which  I 
do  not  determine,  Still  there  are  other  questions  upon  the 
effect  of  the  19th  clause,  because  without  the  aid  of  that 
clause  the  plaintiffs,  it  is  clear,  could  have  no  right  to  sue 
in  their  own  names.  Hoes  the  clause  extend  to  the  case  of 
mortgages  at  all,  so  that  the  person  insured  may  with  the 
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consent  of  the  directors,  and  by  virtue  of  that  clause,  mort- 
gage the  premises  insured,  and  assign  the  policy  as  a further 
security  for  the  debt ; and  if  so,  then  has  the  19th  clause  the 
effect  of  enabling  such  assignee  to  sue  upon  the  policy  in  his 
own  name,  setting  forth,  as  has  been  done  in  this  case,  the 
assignment  and  the  ratification  by  the  company?  Or  does  it 
apply  only  in  cases  of  absolute  alienation  of  the  estate, 
where  the  person  insured  can  no  longer  be  looked  upon  as 
the  owner  ? And  if  we  are  to  apply  it  in  such  cases  only, 
then  what  is  the  effect  of  the  insured  having  mortgaged  the 
premises  insured,  and  assigned  his  policy  with  the  consent  of 
the  directors,  and  having  his  assignment  of  the  policy  after- 
wards confirmed  ? 

After  giving  the  matter-  the  best  consideration  in  my 
power,  with  very  little  aid  from  adjudged  cases  to  guide  me, 
it  is  my  opinion  that  whatever  would  have  been  the  effect  of 
the  assignment  of  the  premises  and  the  policy  by  way  of 
mortgage  in  this  case  of  a mutual  insurance,  if  the  statute 
had  contained  no  such  clause  as  the  19th,  nor  any  other 
proviso  whatever  respecting  assignments,  the  same  is  the 
effect  now  ; for  I do  not  consider  that  that  clause  applies, 
except  in  a case  where  the  insured  has  alienated  the  property 
so  ihat  he  can  no  longer  be  regarded  as  the  owner. 

If  that  clause  (fid  apply  to  mortgages,  then  I incline  to 
the  opinion  after  considering  on  the  one  hand  the  cases  of 
Jefferey  v.  McTaggart  (6  M.  & S.  126),  and  Sidaway  v.  Hay 
(3  B.  & C.  23),  and  on  the  other  tne  case  cited  by  Mr.  Burton 
of  Vertue  v.  East  Anglian  B.  W.  Co.  (5  Ex.  280),  that  the 
effect  of  the  provision  would  be  to  authorize  the  assignee  to 
sue  in  his  own  name,  though  it  is  not  easy  to  reconcile  the 
decisions  which  I have  referred  to.  But  I think  the  plain- 
tiffs cannot  support  their  action  by  that  clause,  and  so  have 
not  that  in  there  favor  which  would  alone  enable  them  to  sue 
as  the  assignees  of  a chose  in  action. 

That  clause  appears  to  me  to  refer  only  to  such  alienations 
as  leave  no  interest  remaining  in  the  person  originally  insured 
and  place  the  alienee  entirely  in  his  place,  otherwise  it  would 
not  have  provided  for  giving  up  the  deposit  notes  and  wholly 
vacating  the  contract,  and  it  would  not  have  enacted  that  the 
45  xiv.  u.  c.  c £ 
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assignee  should  secure  whatever  portion  of  the  premium 
notes  remained  unpaid,  nor  entitled  the  party  to  all  the 
rights  under  the  policy,  and  made  him  subject  to  the  same 
lialilities  as  the  original  party. 

1 think  this  enactment  can  have  no  application  in  this 
action,  and  that  if  the  policy  is  still  subsisting  it  can  only  be 
sued  upon  in  the  name  of  the  mortgagor  Montgomery.  The 
clause  is  rather  awkwardly  framed,  for  it  seems  inconsistent 
to  declare,  without  any  qualification,  that  wTienever  the  pre- 
mises insured  shall  be  alienated  the  policy  shall  be  void,  and 
shall  be  surrendered  aed  cancelled,  and  then  to  provide  that 
the  same  void  and  cancelled  policy  may  by  consent  of  the 
directors  be  ratified  and  confirmed  in  favor  of  the  alienee. 
It  would  have  been  better  to  have  declared  the  policy  void  in 
those  cases  in  which  the  alienation  should  be  without  the 
sanction  of  the  directors,  but  to  enable  the  directors  to  sanc- 
tion alienation,  and  in  that  case  to  preserve  the  policy  in 
force  for  the  benefit  of  the  alienee,  allowing  him  expressly 
in  case  of  loss  to  sue  upon  it  in  his  own  name  as  assignee. 

But  the  meaning  of  it  as  it  stands  is  plain  : namely,  that 
after  alienation  of  the  premises  insured  the  policy,  as  regards, 
any  .future  interest  in  the  alienor,  shall  be  held  void,  though 
if  the  directors  choose  to  approve  of  and  to  ratify  the  trans- 
fer they  may  put  the  alienee  in  the  place  of  the  person  origi- 
nally insured.  It  is  quite  clear  that  in  every  case  to  which 
the  clause  applies  the  person  originally  insured,  getting  up 
his  premium  notes,  is  to  be  thenceforward  put  wholly  out 
of  the  question ; and  his  alienee,  when  he  has  secured  all 
that  the  other  would  have  been  liable  for,  shall  have  all  his 
rights  under  the  j>olicy,  and  shall  come  for  all  purposes  in 
his  place,  as  a member  of  the  company  interested  to  the 
extent  expressed  in  the  policy. 

The  Legislature  never  could  have  meant  that  to  be  the 
case  except  where  the  person  assigning  was  to  retain  no 
interest  in  the  policy,  and  the  assignee  was  to  succeed  to 
all  the  interest  that  he  had  held.  Tim  arrangement  would 
be  in  every  respect  unreasonable  in  a case  where  the  per- 
son insured  for  .£1000  should  mortgage  the  premises  and 
the  policy  for  £100. 
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As  these  plaintiffs  are  not  alienees  in  the  meaning  of  that 
danse,  they  cannot  by  virtue  of  it  sue  in  their  own  name, 
whatever  may  be  their  rights  as  mortgagees  with  the  consent 
of  the  directors  independently  of  that  clause. 

This  action  therefore  in  their  name  cannot  in  my  opinion 
be  sustained,  and  judgment  must  go  lor  the  defendants,  with- 
out entering  into  any  consideration  of  the  sufficiency  of  the 
pleas  ; and  this  also  makes  it  unnecessary  to  consider  the 
special  case. 

I have  however  considered  the  special  ideas,  as  it  will  be 
convenient  for  the  plaintiffs  to  know  v\hat  opinion  is  enter- 
tained by  us  of  the  defences  set  up ; for  the  same  defences, 
we  may  suppose,  would  be  advanced  against  any  action  that 
may  be  brought  in  the  name  of  Montgomery.  I take  the 
third  plea  to  be  a good  defence,  for  the  plaintiffs  themselves 
in  their  declaration  have  stated  the  assignment  made  to  the 
plaintiff's  by  Montgomery  to  be  merely  for  securing  a debt, 
and  to  be  subject  to  an  equity  of  redemption  in  Montgomery ; 
in  other  words,  to  be  a mortgage  only , and  notan  assignment 
within  what  I conceive  to  be  the  meaning  of  that  word  when 
used  in  the  staLute.  Now  this  being  so,  Montgomery  stands 
still  as  the  person  assured,  with  only  a lien  given  by  him  to 
the  plaintiffs  upon  his  policy,  which  is  not  in  my  opinion 
cancelled  or  made  void  by  the  19th  clause  of  the  statute  : 
and  while  he  held  still  all  the  interest  in  the  policy  above 
the  amount  of  the  mortgage,  for  that  at  least  he  must  have 
held,  according  to  the  statement  in  this  plea,  he  effected 
another  insurance  in  another  office,  and  without  the  know- 
ledge of  the  defendants  at  the  time,  and  without  obtaining 
their  assent  and  confirmation  subsequently.  Such  double 
assurance  in  my  opinion  avoided  the  policy,  for  it  was  clearly 
within  the  mischief  intended  to  be  guarded  against  by  that 
condition ; since,  if  Montgomery  could  pay  his  debt  out  of  the 
first  policy  in  case  of  loss-,  and  receive  for  himself  the  residue 
of  the  sum  insured,  and  also  any  other  sums  that  he  might 
have  insured  in  other  offices  without  the  defendants’  know- 
ledge, exceeding  in  all  the  value  of  the  property,  he  would 
have  the  temptation  to  act  fraudulently,  which  this  condition 
in  the  policy  was  intended  to  remove  from  him.  Taking 
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the  position  of  Montgomery  to  be  that  which  the  plaintiffs 
state  in  their  declaration,  such  would  be  the  effect  of  an 
in  surance  by  him  without  the  knowledge  of  the  defendants  . 

As  to  the  fourth  plea  : It  states  a fact  which  would  surely 
avoid  the  policy  if  it  were  such  as  I take  it  to  be  from  the 
statement,  and  had  been  relied  on  as  a defence ; namely, that 
Montgomery  had  mortga  ed  the  property  to  one  Eastrick 
before  effecting  the  insurance  with  these  defendants.  That 
would  clearly  make  their  policy  void,  because  it  would  shew 
that  he  had  it  not  in  his  power  to  give  an  unencumbered 
property  in  security,  which  the  defendants  had  reason  to 
assume  he  was  doing,  for  otherwise  the  policy  would  be 
invalid  under  the  17th  clause  of  the  statute.  It  may  be  said 
that,  as  we  see  this  upon  the  face  of  the  record,  we  must  hold 
the  policy  void ; but  admissions  in  a plea  are  not  binding 
upon  the  party  when  the  plea  is  insufficient,  and  the  plea 
does  not  rely  on  this  first  mortgage  as  a defence,  but  states 
it  only  as  incident  to  a defence  of  a different  kind  intended 
to  be  Set  up — namely,  on  the  ground  of  the  insurance  made 
bj7  Eastrick  as  mortgagee  in  the  Monarch  office,  after  the 
policy  which  is  now  sued  upon,  and  without  notice  to  the 
defendants.  That  defence  could  not,  in  my  opinion, preclude 
recovery  against  the  defendants  on  the  first  policy,  not  being 
a second  insurance  by  the  same  person  or  his  assignee  of  the 
same  interest.  The  twenty-second  clause  of  the  statute  is 
certainly  not  carefully  worded ; but  we  may,  I think,  take 
that  to  be  intended,  for  it  would  be  an  unreasonable  provision 
according  to  another  construction,  and  I think  the  company 
have  themselves  po  understood  the  clause  referred  to  by  the 
language  in  which  they  have  framed  their  policy. 

This  plea  is,  I think,  an  insufficient  defence,  and  though  it 
does  contain  a statement  of  matters  not  relied  upon,  which, 
if  relied  upon  and  more  precisely  pleaded,  would  have  avoided 
the  policy,  yet  we  cannot  act  upon  that  statement  as  admitted 
when  we  find  it  in  a plea  which  the  plaintiffs  were  justified  in 
demurring  to,  and  are  therefore  not  concluded  because  they 
did  not  take  issue  on  its  statements. 

The  last  plea  seems  intended  to  set  up  as  a defence  that 
the  plaintiffs  cannot  be  entitled  to  sue  as  assignees  of  the 
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premises  insured,  and  so  as  standing  in  the  place  of  Mont- 
gomery, because  Montgomery  had  by  a prior  assignment, 
made  after  his  policy,  assigned  the  same  premises  by  way  of 
mortgage  to  Eastrick.  This  does  appear  to  be  a sufficient 
answer  to  the  plaintiff’s  action,  because,  unless  a mortgage 
constitutes  the  mortgagee  an  assignee  within  the  meaning  of 
the  nineteenth  clause,  the  plaintiffs  can  by  no  possibility  main- 
tain their  action  ; ami  if  it  does  make  the  mortgagee  an 
assignee  within  the  meaning  of  that  clause,  then  it  must 
follow  from  the  enactments  in  the  clause  itself  that  Mont- 
gomery could  not,  after  having  made  that  mortgage,  retain* 
any  interest  in  the  policy  which  he  could  transfer  to  the 
plaintiffs. 

I think  therefore  that  the  third  and  last  pleas  are  good, 
and  the  fourth  plea  insufficient,  which  is  of  no  consequence 
when  the  declaration  is  bad. 

Burns,  J. — The  first  question  is  whethef  the  assignee  of  a 
policy  in  the  mutual  insurance  companies  can  maintain  an 
action  in  his  own  name  against  the  company  on  a policy 
effected  with  it,  or  whether  the  action  should  be  brought  in 
the  name  of  the  person  to  whom  the  policy  was  issued.  This' 
question  turns  altogether  upon  the  effect  and  construction  of 
the  statute  6 Wm.  LV.  ch.  18,  for  at  common  law  no  assign- 
ment of  a covenant  to  pay  money  could  be  transferred  in  a 
case  like  that  of  insurance,  so  as  to  give  a right  of  action  in 
the  name  of  the  assignee.  The  question  may  again  be  divided 
in  this  manner,  whether  the  action  can  be  brought  in  the  name 
of  the  assignee,  when  the  alienation  of  the  property,  with  a 
transfer  of  the  policy  ratified  and  confirmed  by  the  directors, 
as  mentioned  in  the  19th  section  of  the  act,  is  of  the  whole 
estate  ; and  next,  when  the  alienation  of  the  estate  is  by  way 
of  mortgage  to  secure  a debt,  with  the  policy  effected  pre- 
viously and  transferred  to  the  mortgagee  being  ratified  and 
confirmed  by  the  directors  of  the  company.  Take  the  first 
case,  and  in  that  it  appears  to  me  the  action  ought  to  be 
maintained  in  the  name  of  the  assignee,  for  these  reasons  : 
the  fourth  section  enacts,  that  all  persons  who  may  become 
members  of  the  company,  by  effecting  insurances  therein  in 
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the  manner  provided  for  shall  he  incorporated.  The  sixth 
section  enacts,  that  all  persons  who  shall  become  interested 
in  the  said  company,  by  insuring  therein,  and  also  their  res- 
pective heirs,  executors,  administrators  and  assigns , continu- 
ing to  be  insured  therein , as  thereinafter  provided,  shall  be 
deemed  and  taken  to  be  members  thereof  for  and  during  the 
term  specified  in  their  respective  policies,  and  shall  at  all 
times  be  concluded  and  bound  by  the  provisions  of  the  act. 
The  19th  section  provides  that  the  grantee  or  alienee  of  the 
property  having  the  policy  assigned  to  him,  may  have  the 
same  ratified  and  confirmed  to  him,  upon  application  to  the 
directors,  upon  certain  terms,  without  r?:hich  ratification  or 
confirmation  in  case  of  alienation  the  policy  would  be  void. 
The  18th  section  obliges  every  member  to  pay  his  proportion 
of  all  losses  and  expenses  happening  or  accruing  during  the 
continuance  of  the  policy.  It  appears  to  me  the  assignee  of 
the  policy  so  ratified  and  confirmed  would  be  a member  of 
the  company  entitled  to  vote  for  the  election  of  directors 
under  the  8th  section  of  the  act,  and  would  be  liable  to  be 
called  upon,  in  addition  to  the  original  amount  insured,  for 
-one  per  cent,  mentioned  in  the  16th  section,  in  case  a loss 
happened  requiring  the  full  amount  of  the  premiumnotes.  I 

do  not  very  well  see  how  the  alienee  can  be  said  to  have  all  the 
rights  of  the  original  insurer,  which  the  19th  section  declares 
he  shall  have  along  with  the  liabilities,  if  he  be  denied  the 
right  to  sue  in  his  own  name  upon  the  policy.  I do  not  think 
the  legislature  intended  the  ah  ence  should  have  the  right  to 
membership,  with  the  liabilities  thereof,  without  the  legal  ':itle 
to  the  alienee,  resulting  from  the  ratification  and  confirma- 
tion of  the  policy,  to  maintain  an  action  in  his  own  name. 
Supposing  this  to  be  a correct  conclusion,  then  it  is  to  be  con- 
sidered whetherthe  case  beingthai of  alienation  oy mortgage 
will  make  any  difference.  The  declaration  alleges  that  Mont- 
gomery, after  the  making  of  the  policy,  in  order  to  secure  a 
debt  due  by  him  to  the  plaintiffs,  did  sell  and  convey  all  his 
interest  in  the  lands  whereon  the  buildings  insured  were 
situate,  together  with  the  buildings,  to  the  plaintiffs,  subject 
nevertheless  to  the  equity  or  right  of  redemption  of  the  said 
Montgomery,  and  did  then  assign  over  the  policy  to  the  plain- 
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tiffs.  The  policy  was  ratified  and  confirmed  to  the  plaintiffs 
as  mortgagees  by  the  directors.  Is  there  any  difference 
between  a person  standing  in  the  position  of  alienee  of  the 
whole  estate,  and  one  wno  stands  in  the  situation  by  ^way  of 
mortgage,  in  regard  to  bringing  an  action  in  his  own  name 
upon  the  policy?  If  there  be,  then  it  should  follow  that]  in 
case  of  the  transfer  by  way  of  mortgage,  the  mortgagor 
should,  notwithstanding  the  assignment  of  his  policy, remain 
the  member  of  the  company  entitled  to  vote  at  election  of 
directors  ,and  be  liable  to  the  additional  call  of  one  per  cent 
before  mentioned,  instead  of  the  assignee  of  the  policy.  It 
does  not  appear  to  me  the  effect  of  a policy  assigned,  and  rati- 
fied and  confirmed  to  the  assignee  by  the  directors,  is  that 
the  assignor  shall  still,  notwithstanding,  be  entitled  to  the 
rights  and  privileges,  and  be  subject  to  all  the  liabilities  as  if 
no  assignment  had  been  made.  The  only  other  view  of  the 
subject  which  can  present  itself,  is  whether  a transfer  by  way 
of  mortgage  is  such  an  alienation  as  is  meant — that  is,  where 
the  alienee  would  have  a right  to  as  a for  a ratification  and 
confirmation  of  the  policy  to  himself.  In  the  ordinary  case 
of  insuring,  there  can  be  no  question  that  a transfer  or  aliena- 
tion by  way  of  mortgage  would  not  avoid  a policy  previously 
effected,  for  the  mortgagor  still  retains  an  insurable  interest, 
Then,  nnder  the  Mutual  Insurance  Act, is  a policy  avoided  by 
the  insurer  subsequently  mortgaging  the  property,;  or  is  the 
mortgage  such  an  alienation  as  contemplated  by  the  19th 
section,  so  as  to  avoid  the  policy  ? It  is  true  that  if  the 
policy  be  not  avoided  by  a mortgage,  jtheland  upon  which  the 
buildings  are  situate  being  declared  by  the  policy  to  be  liable 
for  the  premium,  would,  notwithstanding  the  mortgage,  still 
remain  liable.  Yet  a very  material  change  of  position  and 
circumstances  may  happen  to  the  company,  either  by  having 
the  mortgagor  remaining  the  member  of  the  company  after 
the  mortgage,  or  having  the  property  in  other  hands  than  of 
the  person  who  originally  insured  it.  I have  always  thought 
and  still  think  that  the  19th  section  applied  to  cases  of  aliena- 
tion by  way  of  mortgage  equally  as  in  case  of  absolute  sale  of 
the  property. 

I see  no  difficulty  in  treating  alienation  by  mortgage  as 
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standing  upon  the  same  footing  with  that  of  an  alienation  by 
an  absolute  sale,  and  the  19th  section  points  at  no  such 
distinction.  If  the  19th  section  does  not  include  the  case 
of  a transfer  by  way  of  mortgage  as  an  alienation  which 
would  avoid  the  policy,  then  the  action  must  be  brought  by 
the  original  insurer ; but  for  the  security  of  the  company  as  to 
what  persons  or  person  they  will  consent  to  have  admitted  as 
a member,  or  continue  to  be  a member,  wnen  a change  shall 
take  place  with  respect  to  the  title  of  the  property,  I have 
always  considered  a transfer  by  way  of  mortgage  as  an  aliena- 
tion within  the  meaning  of  the  section.  If  the  policy  be  held 
to  be  subsisting  without  ratification  or  confirmation  after  a 
mortgage  executed,  then  in  case  of  the  premium  being  required 
to  be  imposed  upon  the  real  estate,  the  company  will  be  forced 
to  deal  with  an  additional  party  by  reason  of  the  mortgage, 
which  was  not  contemplated.  1 do  not  think  in  the  mutual  in- 
surance companies  it  was  ever  contemplated  that  th  e directors 
would  be  called  upon  to  do  more  than  deal  with  the  members 
of  the  company  in  respect  of  the  policy  on  the  real  estate 
declared  thereby  liable  to  the  company  : and  for  this  reason 
I think,  if  the  mortgagee  desires  a ratification  or  confirmation 
of  the  policy  by  the  directors,  he  in  procuring  that  becomes 
the  member  continuing  to  insure,  and  entitled  to  the  benefits 
the  policy  confers,  and  subject  to  the  liability  imposed.  I 
ihi.  k the  declaration  may  therefore  be  sustained. 

The  first  of  the  pleas  demurred  to,  I think  affords  a de- 
fence to  the  action.  It  appears  the  plaintiffs  are  mortgagees 
of  the  property  transferred,  and  the  policy  has  been  trans- 
ferred to  secure  the  debt.  The  mortgagor  retained  an  in- 
terest in  the  premises,  notwithstanding  that  he  had  execu- 
ted a security  upon  the  property  to  the  plaintiffs  and  had 
assigned  the  policy,  and  that  interest  w:is  an  insurable  one 
even  to  the  value  of  the  property.  The  declaration  dis- 
closes no  more  than  that  the  premises  had  been  assigned  to 
secure  a debt,  and  after  the  loss  of  the  buildings  the  plain- 
tiffs call  upon  the  defendants  to  pay  the  amount  of  the 
policy.  If  nothing  but  that  appeared,  I should  say  the 
alienation  by  way  of  mortgage  was  as  effectual  to  give  title 
to  the  mortgagees  to  receive  the  insurance  money  upon  an 
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assigned  policy  after  ratification  and  confirmation  of  it,  as  if 
the  alienation  had  been  of  the  whole  estate  both  legal  and 
equitable  in  the  property  insured.  When  dealing  with  the 
real  estate  itself,  a court  of  law  looks  only  to  the  legal  title, 
but  when  collateral  questions  arise,  the  true  position  of  the 
parties  is  then  to  be  considered.  Now  the  question  here  is? 
notwithstanding  the  plaintiffs  have  the  legal  title,  and  the 
mortgagor  the  equitable  estate  and  the  right  to  insure  the 
whole  value,  whether,  the  mortgagor  retaining  such  insurable 
interest,  the  mortgagees  are  not  bound  by  what  he  might 
subsequently  do  by  insurance  after  he  had  transferred  his 
legal  interest.  The  6th  condition  of  the  policy  is  to  this 
effect,  that  “ in  case  of  subsequent  insurance  on  property  in- 
sured by  this  company , notice  thereof  must  also  with  all 
reasonable  diligence  be  given  to  them , to  the  end  that  such 
subsequent  insurance  may  be  endorsed  on  the  policy  sub- 
scribed by  this  company,  or  otherwise  acknowledged  in 
writing  j in  default  whereof  such  policy  shall  thenceforth 
cease  and  be  of  no  effect .”  This  condition  is  in  accordance 
with  the  provisions  of  the  22nd  section  of  the  Act,  and  con- 
templates a double  insurance  of  an  insurable  interest. 

The  plaintiffs  held  an  assignment  of  the  policy  with,  and 
knowing,  this  condition.  The  condition  is  not  in  case  the 
person  holding  the  policy,  whether  he  may  be  the  original 
insurer  or  the  assignee  who  may  effect  a subsequent  insur- 
ance, that  the  first  policy  shall  be  void,  but  it  is  in  case  of 
subsequent  insurance  without  notice  that  the  policy  shall  be 
considered  void  ; leaving  the  matter  to  rest  upon  the  footing, 
that  if  any  interest  which  the  company  liad  insured  might 
be  again  insured,  the  company  should  have  notice  of  it.  By 
the  mortgage  to  the  plaintiffs  the  insurable  interest  in  the 
property  was  divided  between  them  and  Montgomery,  though 
the  policy  had  been  assigned,  and  it  does  not  appear  that 
the  policy  was  assigned  to  the  extent  of  the  debt  merely. 
The  defendants  had  become  insurers  before  the  division  of 
the  insurable  interest,  and  in  doing  so  stipulated  that  in 
case  of  any  subsequent  insurance  on  the  interest  they  had 
already  insured,  the  company  should  have  notice  of  it,  or  the 
policy  should  be  considered  as  void.  The  transfer  of  the 
46  14  u.  c.  Q.  b. 
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policy  was  sanctioned,  but  that  did  not  destroy  the  stipula- 
tion or  condition  ; and  the  only  question  which  then  remains 

is,  whether  the  transfer  of  the  stipulation  made  it  divisible, 
and  afterwards  that  it  only  applied  to  the  holder  of  the 
policy  effecting  a subsequent  insurance,  or  whether  it  still 
covered  the  whole  insurable  interest,  though  then  in  different 
hands?  It  appears  to  me  that  reason  and  common  sense 
dictate  we  should  hold  that  the  stipulation  or  condition  that 
the  policy  should  be  void  in  case  of  a subsequent  insurance, 
did  not  by  the  defendants’  sanction  of  the  transfer  to  the 

^plaintiffs  become  divisible,  and  so  leave  Montgomery  to 
effect  another  insurance  upon  his  interest  as  mortgagor  with- 
out giving  notice.  If  the  effect  of  the  transfer  of  the  policy 
with  the  conveyance  of  the  property  to  the  plaintiffs  had  the 
effect  of  cutting  down  the  policy  so  as  to  operate  merely  as 
an  indemnity  to  the  plaintiffs  to  the  extent  of  their  debt,  it 
might  be  argued  then  that  the  interest  of  each  party  had 
become  distinct,  and  that  the  mortgagee’s  interest  was  only 
that  of  an  insurance  of  their  debt,  and  the  mortgagor  had 
still  the  right  to  insure  the  value  of  the  property  as  his  in 
terest  therein.  It  is  plain,  however,  that  all  parties  treated 
and  considered  that  the  assignment  of  the  policy  was  not 
that  of  changing  the  effect  of  it  from  an  insurance  on  the 
property  itself  to  an  assurance  upon  a debt  due  in  respect  of 

it,  but  that  the  policy  still  remained  as  a policy  insuring  the 
interest  which  the  mortgagor  held  before  he  transferred  the 
property,  and  that  the  mortgagees  stood  in  the  same  position 
that  the  original  insurer  did.  I do  not  think  the  transfer  of 
the  policy  altered  the  nature  of  it ; that  is,  that  because  the 
plaintiffs  became  mortgagees  of  the  property  the  policy 
then  became  an  insurance  of  the  debt  due  them.  By  the 
transfer  no  doubt  it  operated  in  the  nature  of  an  additional 
security  to  them  for  their  debt,  but  it  did  not  alter  the  nature 
of  the  policy  itself.  The  mortgagor  had  an  interest  in  the 
policy  beyond  what  amount  thereof  in  case  of  loss  might 
be  required  to  pay  the  debt  due  to  the  mortgagees ; and 
therefore  it  is  obvious  to  me  that  a*ny  subsequent  insurance 
effected  by  him  is  an  insurance  upon  the  same  interest. 
The  mortgagor  by  giving  a security  upon  the  property  only 
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changes  his  title  to  the  extent  of  that  security  ; but  the  as- 
signment of  the  policy,  when  ratified  and  confirmed,  changes 
the  title  to  call  for  the  whole  amount  to  the  assignee,  leaving 
the  interest  of  the  mortgagor,  so  far  as  the  property  is  con- 
cerned, where  it  was ; and  thus  would  give  him  a right  to  call 
upon  the  mortgagees  for  the  residue  of  the  money  after  pay- 
ment of  the  debt.  This  shews  that  the  mortgagor  and  mort- 
gagees were  jointly  interested  in  the  policy,  and  that  their 
interests  had  not  become  distinct  so  as  to  absolve  the  mort- 
gagor from  an  obligation  to  the  defendants  to  give  notice  of 
a subsequent  insurance,  or  to  render  the  mortgagees  so  inde- 
pendent of  the  acts  of  the  mortgagor  as  to  be  bound  by 
nothing  he  might  do. 

If  we  were  to  hold  that  after  a person  has  assigned  his 
interest  in  a policy  to  secure  perhaps  a small  debt,  and  has 
retained  an  interest  in  the  greatest  proportion  of  the  amount, 
he  might,  as  mortgagor,  still  insure  the  same  interest  over 
again — for  it  in  truth  comes  to  that — without  giving  notice, 
it  would  open  the  door  against  frauds  being  perpetrated 
upon  insurance  companies  by  mortgagors  of  property.  It  is 
of  no  consequence  to  allege  whether  the  policy  effected  by 
Montgomery  was  before  or  after  the  assignment  of  the  policy 
granted  by  the  defendants  to  the  plaintiffs.  If  it  were  effect- 
ed before  the  assignment  to  the  plaintiffs,  then  Montgomery 
committed  a fraud  upon  them  as  well  as  the  defendants  in 
not  giving  notice ; and  if  it  were  effected  afterwards,  then  a 
fraud  was  still  committed  upon  the  plaintiffs  as  well  as  upon 
the  defendants,  for  as  respects  them,  he  still  was  left  with  an 
insurable  interest  which  he  already  had  insured  and  divided 
with  them.  If  the  plaintiffs  have  suffered,  it  is  because  they 
have  left  it  in  the  power  of  Montgomery  to  cause  it,  but  that 
is  no  reason  why  the  defendants  should  not  insist  upon  the 
contract  being  adhered  to.  Mortgagees  should  either  pro- 
tect themselves  by  an  insurance  in  their  own  names,  or  not 
leave  themselves  to  be  affected  by  what  mortgagors  may  do, 
if  they  cannot  trust  to  confidence  between  each  other. 

I do  not  think  the  second  plea  demurred  to  is  an  answer 
to  the  declaration.  The  mortgage  to  JR-as trick  was  before 
the  defendants  effected  the  policy  under  which  the  plaintiffs 
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claim,  and  their  policy  may  have  been  subject  to  that  mort- 
gage. The  16th  section  of  the  Act  shews  that  premises 
which  are  encumbered  may  be  insured,  provided  the  true 
title  of  the  assured  and  encumbrances  be  stated.  The 
defendants  do  not  tell  us  in  this  plea  that  the  facts  were  not 
disclosed,  and  for  aught  we  know  the  policy  and  application 
of  Montgomery  may  have  stated  the  true  title.  It  then 
stands  thus,  as  it  appears — that  Montgomery,  the  mort- 
gagor, insured  his  interest  as  such,  and  then  assigned  to  the 
plaintiffs,  and  the  question  is,  whether  on  a previous  mort- 
gagee insuring  his  interest  the  policy  which  the  mortgagor 
effected  shall  be  avoided.  This  is  not  at  all  like  the  former 
position,  for  the  previous  mortgagee  had  no  interest  in 
common  with  the  subsequent  mortgage ; besides,  if  the 
defendants  complained  that  the  true  state  of  the  title  was 
not  made  known,  that  should  have  been  the  ground  of  com- 
plaint, instead  of  alleging  that  of  a previous  mortgage  effect- 
ing a policy  avoided  the  one  they  entered  into. 

The  next  plea  demurred  to  is,  I think,  a good  plea.  It 
states  that  after  the  policy  effected,  and  before  any  convey- 
ance to  the  plaintiffs,  Montgomery  conveyed  to  Rastrick.  If 
that  be  true,  although  that  conveyance  was  by  way  of  mort- 
gage, yet  the  policy  became  avoided  unless  ratified  and  con- 
firmed afterwards.  According  to  the  plaintiffs’  statement 
the  policy  was  ratified  and  confirmed  to  them,  they  being 
mortgagees.  If  the  Act  gives  the  right  to  mortgagees  to  be 
considered  as  alienees  for  the  purpose  of  ratification  and 
confirmation  of  the  policy,  the  same  right  must  apply  in 
the  defendants’  favour  to  consider  the  policy  void  upon  an 
alienation  by  way  of  mortgage.  If  it  be  true  that  Mont- 
gomery did  transfer  to  Rastrick  as  stated,  the  policy  was 
avoided  thereby,  and  I do  not  see  that  any  ratification  or 
confirmation  of  it  afterwards  to  the  plaintiffs  not  claiming 
under  Rastrick  could  avail.  The  Act  of  Parliament  is  posi- 
tive that  it  shall  be  void,  and  it  was  not  in  the  power  of  the 
directors  to  confirm  to  the  plaintiffs  that  which  was  void 
before.  If  the  plaintiffs  had  claimed  through  Rastrick,  then 
the  policy  might  have  been  confirmed  to  them,  because  I 
suppose  it  would  make  no  difference,  though  there  had 
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been  several  transfers,  if  the  same  chain  before  the  confir 
mation  were  preserved,  but  here  it  is  different — the  title  of 
Bastrick  is  set  up  as  opposing  that  of  the  plaintiffs. 

McLean,  J.,  concurred  with  Burns,  J.,  as  to  the  right  of 
plaintiffs  to  sue  in  their  own  names,  and  with  the  Chief 
Justice  and  Burns,  J.,  upon  the  other  points. 

Judgment  for  plaintiffs  on  demurrer  to 
fourth  plea,  and  for  defendants  on 
demurrer  to  third  and  last  pleas. 


In  ee  Mooee  and  The  Poet  Beuce  Haeboue  Co. 

Joint  stock  company — Illegality  in  election  of  directors — Mandamus  or  quo 
warranto — Delay  in  making  application. 

When  an  election  of  directors  in  a joint  stock  company  was  clearly  illegal, 
(the  voters  having  been  each  allowed  only  one  vote  without  regard  to 
their  number  of  shares,  whereas  each  share  should  have  given  a vote, ) 
but  the  parties  chosen  had  continued  ever  since  in  discharge  of  the  duties, 
and  this  application  was  not  made  until  more  than  eight  months  after  the 
election,  the  court  refused  to  interfere  by  mandamus  for  a new  election. 
'Qucere,  whether,  if  the  application  had  been  made  in  sufficient  time, 
mandamus  or  quo  warranto  would  have  been  the  proper  remedy. 

Galt  moved  for  a writ  of  mandamus  to  set  aside  the  elec- 
tion of  the  present  directors,  and  to  order  a new  election,  on 
the  ground  of  illegality  in  refusing  to  allow  certain  share- 
holders the  number  of  votes  to  which  they  were  entitled. 

It  appeared  that  the  Port  Bruce  Harbour  Company,  in  Sep. 
tember,  1853,  formed  themselves  into  a company,  under  the 
General  Joint  Stock  Company  Act,  16  Yic.  ch.  124,  and 
had  annually  chosen  directors  as  provided  by  that  Act. 

In  December,  1854,  the  Amending  Act,  18  Yic.  ch.  22,  was 
passed,  which  enacts  that  every  share  (£5)  of  each  share- 
holder shall  give  a vote. 

In  December,  1855,  the  last  annual  election  of  directors 
was  held,  and  five  directors  were  chosen,  but  it  was  com- 
plained that  at  that  election  the  shareholders  were  allowed 
to  have  only  one  vote  each,  without  regard  to  the  number 
of  shares  held  by  them,  whereas  under  the  Amending  Act, 
18  Yic.  ch.  22,  each  share  is  to  give  a vote. 

The  applicant,  Moore,  swore  that  he  held  two  hundred 
shares,  and  was  allowed  only  one  vote,  and  another  party, 
Love,  swore  that  he  held  twenty-five  shares,  but  was  allowed 
only  one  vote. 
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This  application  was  made  upon  affidavits  sworn  on  the 
21st  of  August,  eight  months  after  the  election  complained 
of.  The  five  directors  then  chosen  had  continued  since  in 
the  discharge  of  their  duties. 

Cur.  adv.  vult. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

If  the  parties  complaining  of  this  election  upon  grounds 
which,  if  true,  shew  it  to  have  been  clearly  illegal,  had  come 
within  a reasonable  time  to  seek  redress,  we  should  then 
have  had  to  consider  the  cases  in  this  court  in  which  we  had 
occasion  to  consider  whether  we  could  properly  proceed  by 
mandamus  to  order  a new  election  by  a corporation  aggre- 
gate of  this  description,  and  notwithstanding  the  full  number 
of  directors  chosen  at  the  election  complained  of  had  taken 
upon  themselves  the  office,  and  were  in  the  actual  discharge 
of  their  duty  ; or  whether,  in  such  a case,  the  party  complain- 
ing could  have  a remedy  by  information  in  the  nature  of  a 
quo  warranto.  The  cases  I refer  to  are  those  cited  in  moving 
for  the  writ — The  Queen  v.  The  Bank  of  Upper  Canada  (5 
U.  C.  R.  338),  The  Queen  v.  Hespeler  et  al.  (11  U.  C.  R. 
222).  The  latter  is  a deliberate  judgment  of  the  court,  re- 
fusing the  information  in  the  nature  of  quo  warranto , upon 
the  ground  that  it  is  not  a remedy  applicable  to  the  case  of  a 
trading  corporation — for  instance,  a railway  company,  which 
the  corporation  in  that  case  was.  Unless  this  case  can  be 
properly  distinguished  from  that,  as  regards  the  nature  and 
objects  of  the  corporation,  we  should  hold  ourselves  bound 
by  that  decision. 

There  are  grounds  of  difference  between  the  present  case 
and  that,  on  which  an  argument  might  be  raised  ; first,  from 
its  being  the  object  of  the  company  to  make  or  improve  a 
harbour,  a matter  in  which  the  public  trade  and  revenue  are 
materially  concerned,  and  from  all  harbours  belonging  origin- 
ally to  the  crown,  which  considerations  are  recognized  by  the 
court  as  having  weight  in  the  case  of  the  The  King  v.  Nichol- 
son et  al.  (1  Stra.  299).  And  in  the  next  place,  the  statute 
under  which  this  company  was  incorporated  allows  of  muni- 
cipal bodies  taking  stocks  in  undertakings  of  this  description, 
and  participating  in  the  management  of  them.  This  makes 
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them  more  properly  objects  of  public  concern,  though  it  still 
can  scarcely  be  said  that  such  associations  are  for  any  pur- 
poses relating  to  the  public  government  of  the  country. 

If  the  application  had  been  for  an  information,  and  had 
been  made  in  time,  we  should  have  desired  to  have  those 
points  argued ; but  the  affidavits  stating  the  ground  of  com- 
plaint were  not  sworn  till  the  21st  of  August,  and  the  time 
that  must  be  consumed  in  hearing  the  other  side,  and  in  the 
subsequent  trial  and  proceedings,  if  the  information  w^ere 
granted,  would  have  left  no  object  to  be  gained  by  such  a 
course. 

It  was  probably  for  this  reason,  and  because  the  decision 
of  this  court  in  The  Queen  v.  Hespeler  seemed  conclusive 
against  such  an  application,  that  a mandamus  was  moved 
for  instead. 

If  a quo  warranto  would  clearly  not  lie,  that  might,  as  it  is 
contended,  be  taken  on  principle  as  a reason  for  interposing 
by  mandamus,  as  there  would  otherwise  be  no  remedy  ; and 
there  is  some  authority  for  holding,  that  if  it  appears  to  be  a 
doubtful  question  whether  a proceeding  by  quo  warranto 
could  be  sustained,  that  would  weigh  with  the  court  and 
induce  them  to  grant  a mandamus  for  a new  election,  not- 
withstanding the  persons  chosen  at  the  election  complained 
of  were  actually  filling  the  office ; but  any  authority  for 
such  a course  seems  confined  to  cases  in  which  the  election 
has  been  merely  colourable  and  altogether  void,  and  we  do 
not  see  the  same  course  taken  either  when  votes  have  been 
improperly  received  or  rejected,  or  the  candidate’s  qualifica- 
tion lias  been  excepted  to.  If  a quo  warranto  would  lie  it  is 
undoubtedly  the  proper  course,  to  give  to  those  who  fill  the 
office  an  opportunity  of  defending  their  seat  on  that  formal 
proceeding  before  a new  election  is  ordered  ; and,  taking  the 
view  which  we  do  of  the  present  case,  we  should  have  desired, 
if  time  admitted,  to  see  the  attempt  made  to  proceed  by  that 
course,  rather  than  to  entertain  the  application  for  a manda- 
mus. But,  as  we  have  already  stated,  time  does  not  admit 
of  that  for  any  useful  purpose,  for  there  must  at  all  events 
be  a new  election  in  December  next,  before  which  the  result 
of  a quo  warranto  information  could  hardly  be  arrived  at, 
and  there  would  not  be  time  for  a new  election  to  be  held. 
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Then  under  those  circumstances,  is  it  right  that  we  should 
award  a mandamus?  If  we  were  to  do  so,  I have  a strong 
conviction  that  we  should  be  taking  a course  not  warranted 
by  any  English  authority,  though  there  must  have  been  cases 
in  that  country  regarding  corporations  of  this  description  as 
urgently  calling  for  a remedy  by  mandamus  as  the  case  now 
before  us.  This  should  at  least  make  us  hestitate,  and  we 
think,  if  we  should  venture  to  proceed  by  mandamus  to  order 
a new  election  in  the  instance  of  the  corporation  of  this  kind, 
and  while  the  electors  who  have  been  chosen  are  actually 
filling  the  office,  it  ought  to  be  in  a case  where  the  party 
applying  has  come  in  reasonable  time,  and  where  there  would 
be  a possibility  of  his  deriving  some  real  benefit  from  the 
proceeding.  Here  the  election  took  place  more  than  eight 
months  ago,  during  all  which  time  the  persons  who  were 
denied  the  number  of  votes  to  which  they  were  entitled  seem 
to  have  acquiesced.  Great  hardship  and  inconvenience  might 
be  produced  from  suffering  the  existing  board  of  directors  to 
go  on  so  long  unquestioned,  and  then  suddenly  putting  an 
end  to  their  term  of  office  ; but  the  mere  delay  for  more  than 
eight  months  might  be  no  sufficient  reason  for  withholding 
mandamus,  if  it  were  clearly  right  in  law  to  grant  it,  and  if 
any  real  effect  could  be  derived  from  it.  But  we  must  recol- 
lect that  the  persons  now  filling  the  office  have  not  yet  been 
heard.  We  could  not,  upon  an  ex  parte  statement,  reason- 
ably grant  a rule  absolute  in  the  first  instance  for  a peremp- 
tory mandamus,  and  there  would  be  no  time  to  act  upon  the 
return  that  might  be  made  to  a mandamus  nisi  before  a new 
election  would  come  round  in  ordinary  course.  It  was  so 
palpably  illegal  to  deny  to  shareholders  a vote  for  every 
share,  according  to  the  positive  directions  of  the  last  statute 
18  Yic.  ch.  22,  that  it  may  be  apprehended  that  the  provi- 
sions of  that  Act  were  not  known  to  persons  holding  the 
election,  though  the  Act  had  been  passed  a year  before. 
However  that  may  be,  if  the  parties  who  are  now  complaining 
knew  that  the  course  taken  was  against  law,  they  should  not 
have  allowed  nearly  three-fourths  of  the  year  to  run  out 
before  they  moved  in  the  matter,  and  then  come  at  a time 
when  no  course  which  is  clearly  open  to  the  court  could 
afford  them  any  substantial  redress. 

Eule  refused. 
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Duke  and  Wife  y.  The  Great  Western  Railway  Company. 

Payment  to  conductor — Loss  of  ticket — Pleading — Special  traverse. 

Case,  lor  compelling  plaintiff  to  leave  defendants’  train  on  her  journey  from 
St.  Catharines  to  Paris.  Plea,  that  defendants  had  established  certain 
fares  on  their  road,  which  were  all  made  payable  to  the  conductor:  that 
the  conductor  of  the  train  conveying  plaintiff,  in  discharge  of  his  duty, 
demanded  of  plaintiff  the  usual  fare,  which  she  refused  to  pay,  and  there- 
fore he  obliged  her  to  leave  the  train  at  a way  station.  Replication,  that 
before  plaintiff  entered  the  cars  she  paid  to  defentants  her  fare  at  the 
'St.  Catharines  station,  and  received  a ticket,  which  ticket  she  casually 
lost  before  the  conductor  called  upon  her  for  payment,  of  all  which  the 
conductor  had  notice : without  this,  that  she  refused  to  pay  the  said  fare 
in  the  plea  mentioned,  or  did  not  pay  the  same  as  alleged — concluding  to 
the  country. 

Held,  on  demurrer  to  the  replication,  plea  good  ; replication  bad. 

In  this  action  the  plaintiff  complained  that  the  Great 
Western  Railway  Company,  the  defendants,  on  the  10th  of 
July,  1855,  received  Mrs.  Duke,  one  of  the  plaintiffs,  into  their 
passenger  car  at  St.  Catharines,  to  he  conveyed  as  a passen- 
ger to  Paris  for  a certain  reasonable  reward — namely,  9s.4Jd. 
— then  paid  by  her  and  her  husband,  the  other  plaintiff : that 
the  defendants  then  agreed  to  transport  them  in  their  train 
to  Paris,  but  afterwards  refused  to  permit  her  to  proceed  to 
the  end  of  her  journey,  and  compelled  her  to  leave  the  train 
at  Grimsby  on  the  way  to  Paris,  to  her  great  inconvenience 
and  damage,  &c. 

In  one  of  the  pleas  in  answer  to  the  action  (the  fourth)  the 
company  in  substance  set  up  as  their  defence,  that  in  Sep- 
tember 1854,  under  the  authority  of  the  several  statutes  in 
that  behalf,  they  had  established  by  their  rule3  and  regula- 
tions certain  reasonable  fares  to  be  paid  by  passengers  on 
their  trains  according  to  the  distance,  and  among  them  the 
fare  of  10s., for  a passenger  from  St.  Catharines  to  Paris, 
which  fares  were  all  made  payable  to  the  conductor  in  charge 
for  the  time  being  of  the  respective  train  ; of  all  which  the 
plaintiffs  at  the  time  of  the  passage  being  taken  had  notice  : 
that  the  plaintiff  Mrs.  Duke,  on  the  10th  day  of  July  aforesaid 
entered  at  St.  Catharines  a train  which  was  passing  from 
Elgin  on  the  railway  through  Paris  to  Windsor,  and  while 
the  train  was  proceeding  with  her  as  a passenger  from  St. 
Catharines  towards  Paris,  the  conductor  of  defendants’  train, 
in  discharge  of  his  duty  to  demand  from  each  passenger  the 
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fare  payable  according  to  the  distance  travelled,  or  to  be 
travelled  by  such  passenger,  requested  the  plaintiff  Mrs. 
Duke  to  pay  him  for  the  defendants  the  said  fare  of  10s., 
being  the  fare  to  be  paid  by  her  for  going  from  St.  Catharines 
to  Paris,  whither,  as  she  then  stated  to  the  saiu  conductor 
she  was  going:  that  Mrs.  Duke,  though  she  had  notice  of  the 
premises,  and  was  then  informed  by  the  said  conductor  that 
it  was  his  duty  to  demand  and  receive  from  her  for  the  de- 
fendants the  said  sum  of  10s.  as  her  fair,  did  not  and  would 
not  pay  the  said  sum  of  10s.  so  payable  when  so  requested, 
nor  at  any  time  before  or  since,  but  wholly  refused  so  to  do 
and  that  therefore  the  said  conductor,  and  the  defendants 
through  him  as  their  servant,  while  the  train  was  stopping  at 
a station  on  the  railway  between  St.  Catharines  and  Paris — 
to  wit,  at  Grimsby — being  a usual  stopping-place  on  the 
railway,  committed  the  grievances  complained  of,  as  they 
lawfully  might,  using  no  unnecessary  force,  and  doing  no 
unnecessary  damage,  &c. 

The  plaintiffs  replied  to  this  plea,  in  substance,  that  before 
the  plaintiff  Mrs.  Duke  entered  the  train  as  in  the  plea  men- 
tioned, and  before  she  became  a passenger,  she  paid  to  the 
defendants  at  their  station  at  St.  Catharines  her  fare  from 
thence  to  Paris — being,  to  wit,  10s. — which  the  defendants 
then  received  as  her  fare,  being  the  usual  fare  and  the 
amount  then  claimed  by  them  : that  the  defendants  then 
furnished  her  with  a railway  ticket  to  Paris,  which  ticket, 
afterwards  and  on  the  same  day.  and  before  the  committing 
the  grievances,  &c.,  and  before  she  was  requested  by  the 
conductor  to  pay  the  fare  as  in  said  plea  mentioned,  she 
casually  lost,  and  was  unable  by  diligent  search  fo  ffnd ; of 
all  which  the  defendants  and  the  said  conductor,  at  the  said 
time,  &c.,  had  notice, — “ without  this,  that  the  said  plaintiff 
(Mrs.  Duke)  refused  to  pay  the  said  fare  in  the  plea  men- 
tioned, or  did  not  pay  the  same,  in  manner  and  form  as 
alleged — concluding  to  the  country. 

The  defendants  demurred  to  this  replication,  objecting 
that  it  is  no  answer  to  the  plea,  while  it  admits  the  justi- 
fication pleaded:  that  it  contains  new  matter — viz.,  the 
payment  to  the  defendant^  of  the  fare  in  question,  but  does 
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not  put  in  issue  the  material  allegation  in  the  plea,  that  the 
conductor  was  the  proper  person  to  demand  and  reeieve  the 
fare,  and  to  whom  it  was  male  payable  as  alleged  in  the 
plea : that  the  replication  does  not  state  to  whom  the  fare 
was  paid  by  Mrs.  Duke,  and  the  right  of  the  person  to 
receive  it  and  give  her  a ticket,  which  was  necessary  in  conse- 
quence of  the  defendants  being  a body  corporate : that  it  is 
inconsistent  in  stating,  first,  that  the  payment  was  made 
to  and  the  ticket  issued  by  the  defendants,  and  afterwards 
that  the  defendants  had  notice  of  such  payment  and  of  the 
issue  of  the  ticket:  that  the  replication  alleges  as  a material 
fact  that  the  conductor  had  notice  of  the  payment  and  of  the 
ticket,  whereas  the  plea  alleges  that  the  fare  was  payable 
directly  to  him  : that  no  certain  or  material  issue  is  offered 
by  the  replication,  and  that  it  concludes  improperly  with  a 
special  traverse  and  to  the  country,  but  ought  to  have  con- 
cluded with  a verification,  and  without  any  special  traverse. 

The  plaintiffs  joined  in  demrrer,  and  objected  to  the  plea, 
first,  that  as  the  declaration  states  that  the  defendants  agreed 
to  cany  the  plaintiff  (Mrs.  Duke)  for  a certain  reward  then 
paid  to  them,  the  defendants  or  the  conductor  had  no  right 
to  demand  any  further  fare. 

2ndly.  That  the  plea  should  have  negative  payment  of 
the  fare  to  the  defendants,  or  any  one  authorized  by  them  to 
receive  it,  before  the  demand  made  by  the  conductor. 

3rdly.  That  it  is  not  shewn  by  the  plea  that  the  regula- 
tions spoken  of  it  were  made  by  by-law  under  the  seal  of 
the  company. 

Gwynne,  Q.  C.,  for  the  demurrer,  cited  Chilton  v.  The 
London  and  Croydon  Railway  Company,  16  M.  & W.  213  ; 
Eastern  Counties  Railway  Company  v.  Brown.  6 Ex.  314  ; 
Regina  v.  Frere,  4 E.  & B.  598. 

W.  Eccles  contra,  cited  1 Saund.  22,  note  2 ; 209,  note 
8 ; Hawcroft  v.  The  Great  Northern  Railway  Company,  10 
Jur.  196. 

Robinson,  C.  J. — The  statute  16  Vic.  ch.  99,  section  9,  au- 
thorises the  company  to  fix,  establish  and  regulate,  by  by-law 
or  otherwise , the  tolls  which  maybe  demanded  and  received  for 
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all  passengers  and  goods  transported  upon  the  Great  Western 
Railway,  which  tolls  shall  be  paid  to  such  person  and  at 
such  places  near  the  railway,  in  such  a manner  and  under 
such  regulations  as  the  by-law  or  by-laws  shall  direct.  And 
it  provides,  that  in  case  of  denial  or  neglect  of  payment  of 
any  such  tolls  on  demand  to  such  person,  the  same  may  be 
sued  for  the  company.  &c.  And  in  the  12th  clause  of  the 
same  statute  it  is  en  acted,  that  the  comp  any  shall  have  power 
to  remove  and  put  out  of  the  cars,  by  the  conductor  of  the 
train,  and  also  the  servants  of  the  company,  using  no  un- 
necessary force,  at  any  usual  stopping-place,  or  near  any 
dwelling-house,  as  the  conductor  shall  elect,  all  or  any  pas- 
senger or  passengers  refusing  to  pay  his  or  her  fare. 

As  to  the  objections  to  the  plea,  there  is  no  doubt  that  the 
fourth  plea  does  not  set  up  the  defence  intended  to  be  relied 
on  so  circumstantially  and  clearly  as  the  third  plea,  which  I 
suppose  was  the  one  considered  by  the  defendants  best  suited 
to  their  defence,  and  probably  also  considered  the  more 
appropriate  plea  by  the  plaintiffs,  as  they  take  no  technical 
objection  to  it  (a). 

But  I do  not  think  the  exceptions  taken  to  it  are  fatal. 
No  doubt  the  plaintiffs  had  averred  in  the  declaration  that 
the  fare  was  paid  at  St.  Catharines  to  the  defendants.  The 
defendants,  taking  no  notice  of  C'at,  assert  that  by  the  regu- 
lations the  fares  were  made  payable  to  the  conductors  in 
charge  of  the  respective  trains,  and  that  Mrs.  Duke  had 
notice  of  such  regulation  ; and  it  then  states  that  while  the 
train  was  proc  eeding,  the  conductor,  who  for  anything  that 
appears  could  knowknothingof  any  payments,  unless  tickets 
were  produced  to  him,  demanded  Mrs.  Duke’s  fare,  as  we 
know  he  ordinarily  would  do,  yet  that  she  should  not  pay 
him.  A hat  the  defendants  had  to  justify  was  the  conduct 
of  their  servant  in  putting  out  Mrs.  Duke,  and  he  could  only 
act  upon  what  appeared  to  him.  The  plea  contains  no  ad- 
mission that  the  conductor  knew  of  ;the  payment,  and  the 
plaintiffs  in  their  replication  neither  deny  the  regulations 
nor  that  the  conductor  was  bound  to  enforce  them,  though 
of  course  in  a proper  manner. 


(a)  See  this  plea,  post  page,  377. 
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As  to  the  second  objection  to  the  plea,  I do  not  think 
the  defendants  were  bound  to  negative  in  the  plea  payment 
to  any  one  but  the  conductor,  for  there  is  nothing  in  the 
declaration  or  the  plea  to  invalidate  the  averment  that  the 
fare  was  by  the  regulation  payable  to  the  conductor ; and 
though  the  declaration  does  state  that  before  setting  out 
Mrs.  Duke  had  paid  for  a ticket  and  got  it,  yet  we  must 
know  what  every  one  else  knows,  that  still,  after  such  pay- 
ment, each  passenger  has  to  account  for  his  passage  to  the 
conductor — in  effect  to  pay  him  ; for  the  company  does  not 
know  to  what  persons  by  name  tickets  are  issued,  nor  does 
the  officer  that  issues  them  at  the  station  know  it  : he  only 
exchanges  iickets  for  money,  without  any  reference  to  the 
persons  paying  ; and  the  system  can  only  be  carried  out,  so 
as  to  prevent  fraud,  by  its  being  considered  that  the  reckon- 
ing between  the  individual  and  the  company  takes  place  in 
the  cars,  when  the  conductor  goes  round  and  receives  payment 
from  every  person  he  sees  there,  taking  money  from  those 
who  have  no  ticket,  and  receiving  the  tickets  as  money  from 
those  who  have  procured  them  by  paying  at  the  station. 
When  therefore  the  defendants  say  in  their  plea  that  the 
plaintiff  did  not  and  would  not  pay  the  conductor  her  fare, 
we  must  reasonably  understand  them  as  saying  that  she 
neither  gave  the  conductor  money  nor  a ticket,  and  so  stood 
before  him  as  a passenger  refusing  to  pay  her  fare. 

So  far  nothing  has  been  said  about  the  loss  of  any  ticket « 
and  if  we  were  to  hold  what  is  stated  in  this  respect  to  be 
insufficient,  we  should  be  holding  that  the  conductor  is  bound 
to  know,  without  seeing  the  ticket,  every  passenger  that  paid 
his  fare  at  the  station,  though  it  is  very  notorious  that  in  the 
nature  ol  things  he  does  not  know,  nor  the  company,  nor 
any  one  till  the  inquiry  takes  place  in  the  cars.  If  the  con- 
ductor could  not  venture  to  enforce  the  regulations  till  he 
first  knew  all  that  had  passed  at  the  station,  it  is  plain  the 
system  must  be  impracticable. 

As  to  the  remaining  objection  to  the  plea,  that  it  ought  to 
have  stated  that  the  regulations  respecting  fares  had  been 
made  by  by-law,  the  statute  expressly  says  that  the  company 
“may  doit  by  by-law  nr  ot henrise;"  and  though  it  should,  I 
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suppose,  regularly  be  done  by  by-law,  as  the  act  in  one  or  two 
places  seems  to  contemplate,  yet,  as  we  could  not  hold  that 
it  cannot  be  done  “otherwise”  without  going  in  direct  con- 
travention of  the  act  of  parliament,  we  can  hardly  treat  it  as 
a valid  objection  on  general  demurrer  that  the  plea  does  not 
expressly  state  that  the  regulations  were  made  by'by-law. 

It  appears  to  me  then  that  the  plea  is  not  insufficient  for 
any  of  the  reasons  given. 

Then  as  to  the  replication : It  relies  on  the  less  of  the 
ticket  as  a sufficient  excuse  for  not  producing  it,  and  so  of 
course  it  must  be ; but  whether  it  is  a sufficient  excuse  for  not 
paying  the  money  to  the  conductor  in  place  of  the  lost 
ticket,  is  the  next  question. 

This  plea  does  not,  like  the  third  plea,  set  out  the  regula- 
tions about  paying  for  and  obtaining  tickets  and  producing 
them  to  the  conductor,  or  paying  the  fare  to  him  on  failure 
to  produce  the  ticket. 

We  must  look  at  this  plea  and  the  answer  to  it  without 
knowledge  of  the  replication;  and  is  it  a legal  answer  to  the 
obligation  asserted  in  the  plea  upon  each  passenger  to  pay 
the  fare  to  the  conductor  of  the  train,  that  the  plaintiff  had 
paid  it  to  some  one  else  without  his  authority,  and  lost  the 
evidence  of  such  payment  ? or  rather,  the  question  really  is, 
whether  it  was  sufficient  that  the  plaintiff  should  tell  the  con- 
ductor that  she  had  paid  for  a ticket  and  lost  it  ? I think 
that  is  not  sufficient.  We  have  no  reason  to  suppose  that 
when  the  plaintiffs  says  in  the  replication  that  the  eonductior 
had  notice  of  the  loss  of  the  ticket  before  the  expulsion  com- 
plained of,  they  mean  anything  more  than  that  the  passenger 
(Mrs.  Duke)  told  him  she  had  lost  the  ticket.  We  have  no 
doubt  that  he  was  not  bound  to  accept  that  statement,  and 
could  not  do  so  without  disregarding  his  duty.  It  would 
seem  reasonable  to  hold  that  in  all  such  cases  the  first  and 
only  course  is  to  settle  with  the  conductor  to  whom  the  fare 
is  payable  by  the  regulations,  and  who  must  be  accounted 
with  by  the  passengers  individually,  by  each  paying  his 
money,  or  giving  his  ticket,  which  represents  the  money ; 
and  that  if  the  passenger  has  unfortunately  lost  his  ticket, 
and  cannot  comply  with  what  is  demanded  of  him,  he  must 
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take  his  chance  of  being  able  to  satisfy  the  company  that  he 
didin  truth  pay,  and  so  obtain  a return  of  hisdouble  payment. 

It  appears  to  me  also  that  the  replication  is  open  to  the 
exception  taken  in  regard  to  the  special  traverse  and  the 
conclusion  to  the  country  ; for  the  statements  in  the  plea  all, 
I think,  point  to  a payment  of  the  fare  to  be  made  to  the 
conductor,  which  payment  the  plea  says  was  not  made  : that 
is,  the  money  so  payable  was  not  so  paid  at  any  time.  Now 
the  plaintiffs  meet  this  by  alleging  that  the  fare  was  paid, 
not  to  the  conductor  to  whom  it  was  payable,  but  to  some  one 
else,  and  then  conclude  to  the  country  and  with  a special 
traverse,  as  if  a pajunent  to  the  defendants  or  to  any  one 
but  the  conductor  had  been  denied,  which  we  think  upon  a 
fair  reading  of  the  plea  it  was  not,  and  as  if  the  plaintiffs 
were  therefore  at  liberty  to  go  to  issue  upon  it.  This  exception 
is  taken  to  the  replication  as  a ground  of  special  demurrer, 
and  I think  it  is  a good  exception,  and  that  the  plaintiffs,, 
if  they  could  rely  upon  a previous  payment  to  the  defendants 
as  an  answer  to  thejustification,  should  have  concluded  with 
a verification. 

For  these  reasons  the  defendants,  I think,  are  entitled 
to  judgment. 

Burns,  J. — The  replication  to  the  fourth  plea  cannot,  I 
think,  be  sustained.  The  plea  sets  up  that  the  fare  for  the 
passage  was  payable  to  the  conductor  of  the  train,  and 
because  not  paid  to  him  the  plaintiffs  wife  was  put  off  the 
train.  The  replication  traverses  the  refusal  to  pay  him  the 
fare,  but  admits  that  he  was  the  proper  person  to  demand 
and  receive  it.  We  must  look  to  the  inducement  with  which 
the  plaintiffs’  traverse  is  prefaced  in  order  to  understand  the 
effect  of  the  traverse,  and  what  is  put  in  issue.  The  induce- 
ment introduces  new  matter,  and  in  that  case  it  should  appear 
that  the  new  matter  is  sufficient  in  substance  to  defeat  the 
defendants’ plea,  but  in  doing  so  the  plaintiffs  should  traverse 
all  the  material  allegations  of  the  plea.  In  this  case  the  new 
matter  stated  is,  that  the  plaintiff’s  wife  paid  the  fare  to  the 
defendantsat  the  station-housebefore  she  became  apassenger. 
This  would  be  a good  payment,  and  would  entitle  her  to  be 
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carried  the  distance  she  had  paid  for,  and  in  such  case  that 
fact  would  be  a good  excuse  for  not  paying  the  conductor  as 
alleged  in  the  plea.  If  the  plaintiffs  relied  upon  that,  then 
the  replication  should  have  rested  upon  the  new  matter,  and 
it  should  have  concluded  with  a verification,  in  order  that  the 
defendants  might  reply  to  it.  In&tead  of  doing  so  the  plain- 
tiffs- go  on  to  traverse  the  plea,  but  do  no  traverse  the 
material  part  of  it — viz.,  that  after  payment  to  the  defend- 
ants of  the  fare  the  conductor  ' as  not  the  proper  person  to 
receive  the  fare  Irom  her.  The  traverse  is,  that  she  did  not 
refuse  to  pay  the  conductor  the  fare.  That  traverse  is 
inconsistent  with  the  inducement  or  new  matter  alleged  in 
the  replication — viz.,  that  she  had  paid  her  fair  to  the  defend- 
ants before  becoming  a passenger.  If  she  had  paid  her  fare 
as  stated,  she  could  not  have  been  properly  asked  for  it 
again  ; and  therefore,  if  she  meant  to  say  that  she  did  not 
refuse  to  pay  the  conductor,  the  plaintiffs  should  not  have 
said  the  fare  was  paid  to  the  defendants,  and  without  this,  that 
she  did  not  refuse  to  piy  the  conductor.  It  is  manifest  the 
plea  alleges  that  the  conductor  was  the  person  to  have 
received  the  fare,  and  it  is  equally  manifest  from  the  replica- 
tion that  the  plaintiffs  relied  upon  the  fare  being  paid  to  the 
defendants  at  the  station-house  before  the  wife  became  a 
passenger.  The  issue  then  which  should  arise  upon  such  a 
state  of  facts  would  be,  either  that  the  conductor  was  not  the 
proper  person  to  demand  the  fare  after  it  had  been  paid  to 
the  defendants  directly,  or  that  the  fare  had  not  in  fact  been 
paid.  Viewing  it  in  the  first  light,  the  plaintiffs  would  tra- 
verse the  material  fact  of  the  plea.  In  the  other,  the 
defendants  would  traverse'the  excuse  for  not  paying  the  con- 
ductor when  the  fare  was  demanded.  As  it  stands  at 
present,  it  is  admitted  that  the  conductor  was  the  proper 
person  to  demand  and  receive  the  fare,  and  that  the  plaintiff’s 
wife  did  refuse  to  pay  him,  because  they  say  she  had  pre- 
viously paid  the  defendants.  This  certainly  is  no  proper 
answer  to  the  plea. 

McLean,  J.,  concurred. 

Judgment  fcr  defendants  on  demurrer. 
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Duke  and  Wife  v.  Great  Western  Railway  Company. 

Loss  of  ticket — Refusal  to  pay  a second  time — Expulsion  from  cars 
thereupon — Action. 

The  plaintiff  Maria  Duke  became  a passenger  in  defendants’  cars  from  St. 
Catharines  to  Windsor,  having  previously  paid  her  fare  at  the  St.  Catha- 
rines station  and  obtained  a ticket.  She  lost  the  ticket  before  reaching 
Grimsby,  an  intermediate  station,  and  when  the  conductor  demanded  her 
fare  informed  him  of  these  facts,  of  which  he  had  no  other  knowledge. 
He  insisted  nevertheless  upon  her  paying  again  to  him,  and  on  her  refusal 
obliged  her  to  leave  the  cars  at  Grimsby.  In  so  doing  he  was  obeying  the 
regulations  of  the  Company,  which  were  authorized  by  their  charter. 
Held,  that  his  conduct  was  justifiable,  and  that  the  plaintiff  could  have  no 
right  of  action  against  the  company. 

In  this  case,  in  which  the  demurrer  has  been  last  reported,  a 
trial  took  place  at  Hamilton,  before  Robinson,  C.  J.,  upon  the 
issues  in  fact  joined  upon  the  1st,  2nd,  and  3rd  pleas,  which 
were — 1st : IJot  guilty.  2nd : That  the  said  Maria  Jane  Duke 
did  not  become  a passenger  in  defendants’  car  to  be  carried 
from  St.  Catharines  to  Paris  as  alleged.  3rd : Defendants 
pleaded  in  substance,  that  before  and  at  the  time  of  the  com- 
mitting of  the  alleged  grievances,  they  were  the  owners  of  the 
Great  Western  Railway,  for  the  carriage  and  conveyance  of 
passengers  from  Elgin  to  Windsor,  under  and  by  virtue  of  the 
4 Wm.  IV.  ch.  29  ; 8 Vic.  ch.  86;  9 Yic.  ch.  81;  16  Yic.  ch.  99  : 
that  after  the  making  of  the  said  railway  and  the  passing  of  the 
said  Acts,  and  before  the  alleged  grievances,  to  wit,  on,  &c.,  the 
said  defendants,  in  pursuance  of  the  powers  and  authorities 
in  that  behalf  given  to  and  vested  in  them  by  the  said  several 
Acts,  made  and  established  the  rules,  orders  and  regulations 
following — that  is  to  say,  “ Each  passenger  booking  his  place 
and  paying  his  fare  will  be  furnished  with  a ticket,  which  he 
is  to  show  when  required  by  the  conductor  in  charge  of  the 
train,  and  deliver  up  before  leaving  the  company’s  cars, 
upon  demand,  to  the  conductor  or  other  servant  of  the  com- 
pany duly  authorized  to  demand  the  same,  and  to  collect 
tickets.  Each  passenger  not  producing  or  delivering  up  his 
ticket  when  required  to  do  so  will  be  required  to  pay  the  fare 
to  the  conductor  in  charge  of  the  train  from  the  place  where 
such  passenger  entered  the  train  to  the  place  of  destination  of 
such  passenger — children  above  three  and  under  twelve  years 
of  age  will  be  charged  half  fare  — that  before  and  at  the  time 
* of  the  committing  of  the  said  alleged  grievances,  the  fare  so 
48  (to  50)  * 14  u.  c..q.  b. 
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established  to  be  paid  by  each  passenger  over  the  age  of 
twelve  years  from  St.  Catharines  to  Paris  was  and  is  the  sum 
of  ten  shillings  of  lawful  money  of  Canada,  and  the  same  was 
a proper  and  reasonable  fare : that  before  and  on  the  day  of  the 
said  alleged  grievances  the  said  Great  Western  Railway  Com- 
pany carried  upon  their  railway  all  such  passengers  as  offered 
themselves  for  that  purpose,  and  for  the  rates  and  fares,  and 
subject  to  the  said  orders,  rules  and  regulations  so  made  and 
established  as  aforesaid  : that  upon  the  day  of  committing  the 
said  alleged  grievances,  and  twenty  minutes  before  the  start- 
ing of  every  train  from  every  toll  or  station  house  of  the  said 
company,  and  of  the  particular  train  hereinafter  mentioned, 
the  said  company  were  ready  and  willing  and  offered  to 
issue  to  the  said  plaintiff  Maria  Jane  Duke,  and  to  all  and 
every  of  such  passengers  as  aforesaid,  who  would  accept, 
receive  or  apply  for  the  same,  a railway  ticket,  describing 
the  place,  or  toll  or  station  house,  from  which,  and  the  place 
or  station  house  to  which,  such  passenger  as  aforesaid  was,  or 
intended,  or  was  entitled  to  travel  as  aforesaid,  for  the  pur- 
pose of  the  said  ticket  being  produced  or  delivered  upon 
request  as  aforesaid  by  such  passenger  to  any  servant  of  the 
said  company  duly  authorized  in  that  behalf,  under  and  in 
compliance  with,  and  by  virtue  of  the  said  rules,  &c.,  made — 
of  all  which  said  several  premises  the  said  plaintiffs,  before 
and  atthe  time  of  the  said  plaintiff  Maria  Jane  Duke  becoming 
a passenger  in  the  train  hereinafter  mentioned,  had  notice : 
that  just  before  the  said  time  in  the  declaration  mentioned, 
to  wit,  on,  &c.,  a certain  railway  train  of  the  said  company 
for  the  conveyance  of  passengers  thereby,  and  by  virtue  of 
the  several  Acts  of  Parliament  in  that  behalf,  started  from  a 
certain  toll  house  or  station  house  of  the  said  company  at  St. 
Catharines  aforesaid,  and  then  proceeded  along  the  said  rail- 
way from  St.  Catharines  towards  Paris,  and  other  places  on 
the  line  of  the  said  railway  : that  the  said  plaintiff  Maria 
Jane  Duke  entered  the  said  train  at  St.  Catharines  aforesaid, 
and  became  a passenger  in  and  by  the  said  train  in  a pertain 
carriage  thereof,  and  was  conveyed  upon  and  used  the  said 
railway  and  carriage  for  the  purpose  of  being  conveyed  along# 
the  said  railway,  subject  to  the  rules,  orders,  and  regulations 
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so  made  and  established  as  aforesaid : that  while  the  said 
train  in  which  the  said  Maria  Jane  Duke  was  such  passenger 
as  aforesaid  was  proceeding  upon  the  said  railway,  and  was 
on  the  way  towards  Paris,  and  whilst  the  said  plaintiff  Maria 
Jane  Duke,  as  such  passenger  as  herein  aforesaid,  was  then 
occupying  a place  and  seat  in  one  of  the  carriages  of  the  said 
company  composing  the  said  train,  and  one  George  Hawkins 
then  being  the  conductor  of  the  said  train,  and  a servant  of 
the  said  company  in  that  behalf  authorized  to  demand  and 
require  the  production  of  the  said  railway  ticket,  and  to  col- 
lect the  same,  and  also  to  demand  and  receive  from  each  and 
every  passenger  in  and  by  such  train,  not  producing  or  not 
having  such  railway  ticket  as  aforesaid,  the  rate  or  fare  so 
as  aforesaid  established  and  made  payable  by  such  passengers 
respectively,  according  to  the  distance  by  them  respectively 
travelled,  or  intended  to  be  travelled  upon  the  said  railway 
in  such  train,  demanded  and  requested  of  and  from  the  said 
plaintiff  Maria  Jane  Duke  as  such  passenger  as  aforesaid  her 
railway  ticket,  if  any  she  had  obtained  and  purchased  as 
aforesaid  before  entering  the  said  carriage  as  a passenger 
thereby,  yet  the  said  plaintiff  Maria  Jane  Duke  did  not  nor 
would,  when  requested  so  to  do,  or  at  any  other  time,  produce 
to  the  said  George  Hawkins  such  railway  ticket  as  aforesaid, 
or  any  other  ticket;  and  thereupon  the  said  George  Hawkins, 
then  being  the  conductor  of  the  said  train,  and  the  duly  au- 
thorized officer,  servant  and  agent  of  the  said  company  in  that 
behalf,  and  the  said  Maria  Jane  Duke  being  a passenger  by  the 
said  railway  train,  and  being  over  the  age  of  twelve  years,  then 
and  there  requested  the  said  plaintiff  Maria  Jane  Duke  to  pay 
to  him  the  said  George  Hawkins  for  and  on  behalf  of  the  said 
defendants,  the  said  fare  of  ten  shillings,  being  the  fare  so 
made  and  established  as  aforesaid,  to  be  paid  by  all  passengers 
of  and  over  the  age  of  twelve  years  by  the  railway  and  car- 
riages and  trains  of  the  said  company  from  St.  Catharines, 
where  the  said  plaintiff  Maria  Jane  Duke  entered  into  the 
carriages  and  train  of  the  said  company,  and  became  a pas- 
senger thereby  to  Paris  aforesaid,  where  the  said  plaintiff 
Maria  Jane  Duke  then  and  there  declared  that  she  intended 
to  go,  and  was  going  as  such  passenger,  the  said  sum  of  ten 
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shillings,  being  the  said  reasonable  and  proper  fare  to  be 
paid  by  the  said  Maria  Jane  Duke  as  such  passenger  as  afore- 
said, from  St.  Catharines  aforesaid  to  Paris  aforesaid,  and 
payable  to  the  said  George  Hawkins  for  and  on  behalf  of  the 
said  company;  yet  the  said  plaintiff  Maria  Jane  Duke, 
although  she  had  during  all  the  time  aforesaid  notice  of  the 
said  several  premises,  and  although  she  was  then  and  there 
informed  by  the  said  George  Hawkins  that  it  was  his  duty 
to  collect  and  receive  from  her  the  said  sum  of  ten  shillings 
as  and  for  her  fare  as  such  passenger  as  aforesaid  from  St. 
Catharines  to  Paris  aforesaid,  did  not  nor  would  produce  such 
railway  ticket  as  aforesaid,  or  any  other  ticket,  or  pay  to  the 
said  George  Hawkins  the  said  fare  of  ten  shillings  so  payable 
as  aforesaid,  when  requested  as  aforesaid,  or  at  any  time 
before  or  since ; and  thereupon  the  said  defendants,  on  the 
day  and  at  the  time  in  the  said  declaration  mentioned,  and 
while  the  said  railway  and  carriages  and  train  were  stopping 
at  an  intermediate  station  of  the  said  company,  on  the  said 
railway  between  St.  Catharines  and  Paris  aforesaid — to  wit, 
at  Grimsby  in  the  said  declaration  mentioned — the  place 
being  a usual  stopping  place  on  the  said  railway,  through 
the  said  George  Hawkins  as  the  conductor  of  the  said  train, 
and  the  officer  and  agent  of  the  said  defendants  in  that  be- 
half authorized,  committed  the  alleged  grievances  in  the  said 
declaration  mentioned,  and  not  otherwise,  as  they  lawfully 
might  for  the  cause  aforesaid,  they  the  said  defendants,  or 
the  said  George  Hawkins  as  such  agent  as  aforesaid,  doing 
no  unnecessary  damage,  and  using  no  unnecessary  force  or 
violence  to  her  the  said  Maria  Jane  Duke  on  the  occasion 
aforesaid — V erification . 

The  plaintiffs  joined  issue  on  the  first  and  second  pleas, 
and  to  the  third  plea  replied,  that  on  the  same  day  of  com- 
mitting the  said  grievances,  and  on  which  the  said  Maria  Jane 
Duke  became  a passenger  as  aforesaid,  to  wit,  on,  &c.,  and 
just  before  the  starting  of  the  said  train  of  cars  from  St. 
Catharines  aforesaid,  in  which  she  became  a passenger,  the 
said  Maria  Jane  Duke  did  make  application  to  the  station 
master  at  the  said  station  or  toll  house  of  the  said  defend- 
ants at  St.  Catharines  aforesaid,  who  was  duly  authorized 
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by  the  said  defendants  to  receive  payments  of  fares  from 
passengers  or  intended  passengers  on  the  said  trains,  and 
issue  railway  tickets  as  in  the  said  plea  mentioned,  for  a pas- 
sage on  the  said  cars  of  the  defendants  from  St.  Catharines 
aforesaid  to  Paris  aforesaid,  and  did  then  duly  pay  to  the 
defendants  and  their  said  agent  and  servant,  at  their  said 
station  house  at  St.  Catharines,  the  fare  then  demanded 
from  her,  to  wit,  the  sum  of  ten  shillings ; and  the  defend- 
ants did  then  receive  the  said  fare,  and  did  then  furnish 
and  deliver  to  the  said  Maria  Jane  Duke,  according  to  the 
xules  of  said  company,  a certain  railway  ticket,  describing 
the  place  from  which  and  the  place  to  which  the  said  Maria 
Jane  Duke  intended  to  travel  on  said  cars,  to  wit,  from  St. 
Catharines  aforesaid  to  Paris  aforesaid,  by  reason  whereof 
the  said  Maria  Jane  Duke  became  and  was  entitled  to  travel 
on  the  said  train  from  St.  Catharines  aforesaid  to  Paris 
aforesaid ; that  afterwards  on  the  same  day,  and  while  the 
said  Maria  Jane  Duke  was  travelling  on  the  said  railway 
train,  and  before  the  committing  of  the  grievances  in  the  de- 
claration mentioned,  and  before  the  said  conductor  requested 
the  said  railway  ticket  as  in  the  said  plea  mentioned,  the 
said  Maria  Jane  Duke  lost  the  said  ticket  out  of  her  posses- 
sion, and  the  said  ticket  was,  at  the  time  the  said  request  was 
made,  wholly  lost  to  the  said  Maria  Jane  Duke,  the  same  not 
being  transferable,  and  not  having  been  transferred,  and  the 
said  Maria  Jane  Duke  could  not  therefore  produce  the  said 
ticket  to  the  said  conductor  upon  being  so  requested,  of  all 
which  the  defendants  and  the  said  conductor  before  and  at 
the  time  of  committing  the  grievances  had  notice,  and  were 
well  aware — Verification. 

Rejoinder : That  the  said  defendants  and  the  said  con- 
ductor, before  and  at  the  time  of  the  committing  of  the  said 
grievances  had  not  due  or  proper  notice,  and  were  not  well 
aware  that  the  said  plaintiff  Maria  Jane  Duke  had  paid  to 
the  said  defendants  the  said  sum  of  ten  shillings,  as  and  for 
her  fare  for  travelling  by  the  said  train  from  St.  Catharines 
to  Paris  aforesaid,  or  that  the  said  plaintiff  Maria  Jane  Duke 
had  received  any  such  ticket  as  in  the  said  replication  men- 
tioned, in  manner  and  form  as  the  plaintiffs  have  above  in 
their  said  declaration  in  that  behalf  alleged. 
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A verdict  was  taken  for  the  plaintiffs  by  consent,  for 
£12  10s.,  subject  to  the  opinion  of  the  court,  whether  the 
plaintiffs  were  entitled  to  a verdict  upon  the  issues  of  fact 
joined  between  the  parties,  upon  the  following  facts  noted 
by  his  lordship  the  Chief  Justice. 

The  plaintiff  Maria  Jane  Duke,  on  the  9th  of  July,  1855, 
became  a passenger  in  one  of  the  defendants’  cars,  to  be 
taken  from  St.  Catharines  to  Paris,  having  previously  upon 
the  same  day  paid  her  fare  to  the  defendants’  agent  or 
station-master  at  the  St.  Catharines’  station,  ten  shillings, 
and  received  from  him  a railway  ticked  marked  “ St. 
Catharines  to  Paris,”  which  ticket  she  lost  before  reaching 
Grimsby,  of  all  which  she  informed  the  conductor,  who 
demanded  her  fare. 

The  conductor  insisted  upon  her  again  paying,  and  upon 
her  refusing  expelled  her  from  the  car  at  Grimsby,  an  inter- 
mediate station,  and  refused  to  carry  her  any  further. 

Eccles , for  the  plaintiffs. 

Gwynne , Q.  C.,  for  defendants. 

Pobinson,  C.  J. — The  third  plea  is  suited  to  the  defence 
intended  to  be  set  up,  and  the  only  question  is,  who  was 
entitled  to  succeed  on  the  issue  that  was  joined  upon  it. 

On  the  issues  on  the  first  and  second  pleas  the  plaintiffs 
were  clearly  entitled  to  a verdict. 

Then  as  to  the  third  plea,  all  that  is  in  issue  upon  it  was, 
whether  at  the  time  of  the  plaintiff  Mrs.  Duke  being  put 
out  of  the  cars  at  Grimsby,  the  defendants  and  the  con- 
ductors had  or  had  not  due  or  jprojper  notice  that  she 
had  paid  the  fare  to  the  defendants  and  received  a 
ticket  for  Paris.  By  notice  as  used  here,  I understand 
knowledge. 

I am  of  opinion  that  the  proof  of  notice  to  the  defendants , 
if  it  could  be  material,  would  at  any  rate  be  insufficient.  The 
notice  to  the  conductor,  which  the  plaintiffs  also  aver,  is  the 
material,  if  not  the  only  material  .question  on  this  issue,  for 
the  question  is  whether  his  act  was  legal  or  not,  and  that 
would  depend  upon  what  he  did  know,  or  must  be  held  to 
have  known. 
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We  can  infer  nothing  more  as  to  n'otice  from  the  admis- 
sions before  us,  than  that  the  conductor  knew  that  when  he 
asked  Mrs.  Duke  for  her  ticket  she  produced  none , and  that 
she  told  him  she  had  paid  for  a ticket,  and  had  got  one,  but 
had  lost  it. 

That  was  the  mere  assertion  of  the  passenger,  the  inte- 
rested party  on  whom  the  ticket  was  intended  to  be  a check, 
and  it  was  an  assertion  which  we  cannot  know  or  believe 
that  either  the  conductor  or  his  employers  had  any  means 
of  verifying. 

To  hold  that  to  be  notice  of  the  fact  of  payment,  upon 
which  the  conductor  was  bound  to  act  as  a truth,  would  be 
to  nullify  the  regulations  and  make  the  check  of,  no  value, 
since  everybody  that  chose  might  say  that  they  had  paid  for 
a ticket  and  lost  it. 

It  would  be  against  reason  to  apply  in  such  a case  the 
principle  that  what  is  known  to  the  agent  is  to  be  assumed 
to  be  known  to  the  principal,  and  vice  versa , for  we  know  that 
in  the  nature  of  things  it  could  not  be  so  in  conducting  this 
description  of  business,  where  all  must  be  done  to  the  minute, 
and  unavoidably  in  such  haste  as  precludes  communications 
passing  in  time,  so  that  each  must  act  on  what  is  known  to 
himself  while  the  thing  is  passing ; and  besides,  there  would 
be  no  foundation  for  applying  the  principle,  for  in  fact 
neither  the  company,  nor  even  their  officer  at  the  station  who 
gives  out  the  ticket,  knows  any  more  than  the  conductor  does 
who  gets  it,  unless  where  he  happens  to  be  acquainted  with 
the  party,  and  can  remember  that  on  a certain  day  he  gave 
him  a ticket  to  a certain  place.  In  the  nature  of  things 
there  can  be  no  such  way-bill  as  would  be  given  to  the  driver 
of  a stage-coach,  shewing  the  names  of  the  passengers,  and 
the  payment  by  each  of  his  fare. 

Two  or  three  hundred  people,  or  even  five  hundred  or  a 
thousand,  may  present  themselves  just  as  the  train  is  on  the 
eve  of  starting.  There  is  no  time  for  asking  names,  still  less 
for  entering  and  copying  them.  There  is  no  leisure  to  ask 
questions,  or  to  notice  individual  countenances  and  appear- 
ances. All  passes  in  the  utmost  haste.  The  safety  of  all 
parties  requires  rigid  punctuality  of  movement,  and  will  not 
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admit  of  delay.  Where  instant  despatch  is  to  be  given  to  as 
many  as  present  themselves,  there  seems  but  the  one  course 
practicable,  for  we  find  it  everywhere  adopted ; and  that  is, 
to  thrust  the  ticket  into  every  hand  that  holds  out  the  money, 
without  pretending  to  take  any  means  for  identifying  the  in- 
dividual that  gets  it.  He  knows  that  his  ticket,  if  he  takes 
care  of  it,  is  all  that  he  wants  to  carry  him  through ; and 
that,  on  the  other  hand,  his  possession  of  that  ticket  is  all 
that  he  has  to  rely  upon  for  shewing  his  title  to  a passage. 
The  system,  as  we  can  all  see,  works  well  when  ordinary 
care  is  taken,  and  without  care  no  system  can  be  expected 
to  work  well. 

It  may  seem  hard  to  a man  who  has  lost  his  ticket,  or 
perhaps  had  it  stolen  from  him,  that  he  should  have  to  pay 
his  fare  a second  time ; but  it  is  better  and  more  reasonable 
that  a passenger  should  now  and  then  have  to  suffer  the  con- 
sequences of  his  own  want  of  care,  than  that  a system  should 
be  rendered  impracticable  which  seems  necessary  to  the 
transaction  of  this  important  branch  of  business.  It  is  not 
for  the  sole  advantage,  or  for  the  pleasure  or  caprice  of  the 
railway  company  that  these  things  are  done  in  such  a hurry. 

The  public,  whether  wisely  or  not,  desire  to  travel  at  the 
rate  of  four  or  five  hundred  miles  a day,  and  that  rapidity  of 
movement  cannot  be  accomplished  without  peculiar  arrange- 
ments to  suit  the  exigency,  which  must  sometimes  be  found 
to  produce  inconvenience.  If  the  passenger  in  this  case,  who 
I have  no  doubt  lost  her  ticket,  could  claim  as  a matter  of 
right  to  have  it  believed  on  her  word  that  she  had  paid  her 
passage  to  Paris,  everybody  else  in  a similar  case  must  have 
the  same  right  to  tell  the  same  story  and  to  be  carried 
through  without  paying  the  conductor,  and  without  shewing 
to  him  a proof  that  he  had  paid  any  one. 

One  would  suppose  that  a little  reflection,  and  a little 
observation  of  what  passes  in  the  world  would  prevent  any 
passenger  from  contesting  a point  of  this  kind,  for  if  he  has 
moved  much  about  he  will  have  seen  and  heard  of  instances 
in  which  others  who  have  had  the  ill-luck  to  lose  their  ticket 
have  submitted  without  difficulty  to  pay  again  for  their  pas- 
sage, knowing  that  the  conductor  has  but  one  course  to 
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pursue,  if  the  regulation  is  to  be  of  any  use ; and  that  if  the 
double  payment  can  be  got  back  it  can  only  be  on  satisfying 
the  proper  officer  at  a future  time  that  a ticket  had  really 
been  paid  for.  That  may  in  some  cases  be  in  the  power  of 
the  party  to  do,  from  the  testimony  of  persons  in  his  com- 
pany of  whose  veracity  there  can  be  no  doubt,  and  some- 
times the  person  who  gave  the  ticket  may  happen  to  recollect 
the  party  and  the  circumstances. 

In  any  such  case,  however,  it  will  be  always  in  the  discre- 
tion of  the  company  to  insist  upon  the  rule  or  not,  and  the 
only  security  a passenger  has  is  to  take  care  of  his  ticket ; 
for  after  all,  even  if  in  any  such  case  it  could  be  proved  to 
the  satisfaction  of  the  company  that  the  passenger  who  has 
no  ticket  to  produce  did  really  pay  his  passage  and  procure 
a ticket,  the  conductor  or  the  company  could  not  reasonably 
be  expected  in  all  cases  to  take  the  passenger’s  word  for  his 
having  lost  it.  For  all  they  can  tell  they  may  have  passed  it 
away  to  some  one  else ; and  if  they  gave  credit  to  the  state- 
ment of  the  loss,  two  people  might  be  getting  their  passage 
upon  one  ticket.  While  a traveller  on  a turnpike  has  a right 
upon  paying  at  one  gate  to  pass  through  another,  or  to  return 
by  the  same  without  toll  on  producing  the  ticket  which  he 
obtains,  he  must  take  care  and  have  his  ticket  to  produce,  or 
he  knows  he  will  have  little  chance  of  passing  the  gate. 
There  is  no  difference  in  substance  between  such  a case  and 
the  present. 

Upon  the  issue  raised  in  this  case  on  the  third  plea,  the 
defendants,  I repeat,  were  in  my  opinion  entitled  to  succeed, 
because  it  is  not  proved  that  the  conductor,  when  he  refused 
to  carry  Mrs.  Duke  any  further,  had  had  notice  that  she  had 
paid  her  fare,  for  he  had  only  her  assertion  for  it,  on  which 
he  was  not  bound  or  at  liberty  to  act. 

Burns,  J. — With  respect  to  the  case  upon  the  third  plea, 
and  the  issue  in  fact  raised  thereon,  I think  a verdict  should 
be  entered  for  the  defendants.  The  by-law  or  rule  estab- 
lished by  the  defendants,  that  passengers  paying  the  fare 
before  entering  the  company’s  cars  will  be  furnished  with  a 
ticket,  which  ticket  the  passenger  is  required  to  shew  to  the 
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conductor  of  the  train,  and  that  each  passenger  not  pro- 
ducing a ticket  to  the  conductor  when  required  will  be 
required  to  pay  the  conductor,  is  a very  reasonable  regu- 
lation. The  9th  section  of  16  Vic.  ch.  99  fully  authorizes 
the  defendants  to  enforce  such  a regulation.  It  is  plain  by 
the  law  that  a passenger  is  not  obliged  to  purchase  a ticket 
before  he  enters  the  company’s  cars ; he  may  pa^  the  con- 
ductor, if  he  pleases,  the  fare.  If  the  passenger  pays  and 
receives  a ticket,  then  he  accepts  the  ticket  upon  the  condi- 
tion that  he  will  produce  it  and  deliver  it  up  when  required, 
•and  in  such  case  it  is  part  of  the  contract.  From  the  man- 
ner in  which  iUis  alleged  the  wife  lost  her  ticket,  I suppose 
it  was  before  it  had  been  shewn  or  exhibited  to  the  conductor. 
The  defendants  have  denied  that  they  or  the  conductor  had 
notice  that  she  had  purchased  a ticket  and  had  lost  it.  The 
only  information  the  defendants  or  the  conductor  of  the  train 
have  of  the  facts  is  what  she  herself  asserted.  Her  state- 
ment cannot  be  received  to  prove  that  she  had  purchased  a 
ticket,  otherwise  the  company  would  be  liable  to  be  imposed 
upon  every  day;  and  to  guard  against  that  the  rule  was 
made,  that  if  the  passenger  prefers  purchasing  a ticket,  that 
ticket  shall  be  exhibited  as  proof  that  the  seat  has  been  paid 
for.  The  effect  of  the  company’s  regulation  is  this — that  if 
the  passenger  purchases  a ticket,  then  he  has  the  evidence  in 
his  possession  to  defeat  the  demand  made  by  the  conductor, 
and  he  must  produce  that  evidence  when  required,  or  pay 
the  conductor.  The  regulation  is  for  the  mutual  benefit  of 
all  parties ; because,  I apprehend,  if  the  fare  were  demanded 
by  the  conductor,  it  would  be  the  duty  of  the  passenger  to 
furnish  the  precise  sum,  and  the  conductor  would  not  be 
obliged  to  find  change  for  any  larger  amount  which  might 
be  tendered.  The  12th  section  of  the  same  Act,  giving  autho- 
rity to  put  out  of  the  cars  any  passenger  not  having  paid  the 
fare,  shews  that  the  legislature  very  clearly  contemplated 
that  the  company  would  have  it  in  their  power  to  exact  the 
fare  from  passengers  before  arriving  at  their  places  of  desti- 
nation. I say  nothing  about  the  case  of  a passenger  having 
lost  his  ticket  after  its  having  been  once  exhibited  to  the  con- 
ductor, for  I do  not  take  this  case  to  be  one  of  that  descrip- 
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tion.  The  whole  case  rests  upon  the  mere  assertion  of  the 
wife  that  she  purchased  a ticket  and  lost  it.  Something 
more  than  that,  I should  say,  was  required  to  excuse  the 
production  of  the  ticket  when  demanded  by  the  conductor  of 
the  train.  I do  not  see  that  the  defendants  should  be  held 
responsible  for  the  loss  of  the  ticket,  which  it  was  the  wife’s 
duty  to  have  taken  care  of,  supposing  that  she  in  truth  had 
one,  as  the  evidence  of  her  having  paid  for  her  seat.  She 
chose  to  accept  the  contract  of  undertaking  to  produce  that 
evidence  when  required  ; and  if  by  carelessness,  negligence 
or  accident,  she  has  lost  that  evidence  of  payment,  she  must 
be  at  the  mercy  of  the  defendants  in  regard  to  the  fare  being 
demanded  by  the  conductor,  and  can  have  no  legal  right  to 
say  that  the  loss  excuses  from  performance  of  the  contract 
on  her  part — viz.,  to  produce  the  ticket  when  required.  The 
ticket  need  not  have  been  taken,  but  the  fare  might  have 
been  paid  to  the  conductor,  and  then  no  other  contract  be- 
tween the  parties  than  that  of  being  carried  to  the.  place 
the  fare  was  paid  for  would  have  existed.  In  the  present 
case  the  plaintiff’s  wife,  as  is  asserted,  bought  a ticket  before 
entering  the  car,  and  if  she  did  so,  then  a further  contract 
was  superadded — viz.,  that  the  ticket  should  again  be  pro- 
duced, or  the  fare  was  liable  to  be  paid  to  the  conductor, 
who  might  be  and  most  probably  was  a different  person  from 
the  seller  of  the  ticket;  therefore,  both  on  the  ground  of  the 
loss  of  the  ticket  before  being  exhibited  to  the  conductor, 
and  that  there  was  not  any  evidence  sufficient  to  warrant  a 
conclusion  that  the  seat  had  been  paid  for,  or  that  the  con- 
ductor knew  it,  I think  a verdict  should  be  entered  for  de- 
fendants. 

McLean,  J.,  concurred. 


Judgment  for  defendants. 
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Thompson  y.  Van  Buskirk  et  al. 

Trespass — Leave  and  license. 

Where  in  trespass  defendant  pleads  leave  and  license,  he  must  prove  a 

license  co-extensive  with  the  trespass,  and  the  plaintiff  need  not  new 

assign  if  the  license  was  for  part  only. 

Trespass  on  part  of  lot  number  44,  on  the  north  side  of 
the  Talbot  .Road  East,  in  the  township  of  South  wold,  and 
carrying  away  gravel,  sand  and  stone. 

Pleas — 1st,  Not  guilty.  2nd,  Close  not  the  plaintiff’s. 
3rd,  Plaintiff  not  possessed  of  the  close.  4th,  License  as 
to  all  the  injuries;  to  which  plea  the  plaintiff  replied  de 
injuria. 

At  the  trial  at  St  Thomas,  before  Hagarty,  J.,  it  appeared 
that  the  defendants  were  contractors  for  making  a road,  and 
it  was  proved  that  they  took  upwards  of  twenty  loads  of 
gravel,  with  some  larger  stones  mixed  with  it,  out  of  the  bed 
of  a creek  on  the  plaintiff ’s  land.  The  plaintiff  complained 
that  they  had  no  right  to  take  so  much  gravel  as  they  had 
taken,  and  not  any  coarse  stones,  for  that  he  had  only  con- 
sented to  their  taking  one  or  two  loads  of  gravel. 

The  learned  judge  desired  the  jury  to  find  what  was  the 
value  of  all  that  was  taken  above  the  one  or  two  loads  of 
gravel  spoken  of,  and  he  reserved  leave  to  the  defendants  to 
move  for  a nonsuit  to  be  entered,  if  the  court  should  think 
that  the  plea  of  license  would  cover  all,  as  the  plaintiff  had 
not  replied  ’excess.  The  jury  found  for  the  plaintiff  £5  7s.  6d. 

Becker  obtained  a rule  nisi  to  enter  a nonsuit  pursuant 
to  leave  reserved,  or  for  a new  trial  for  misdirection.  He 
cited  Ch.  Pig.  I.  622,  665  and  notes;  1 Saund.  300,  f.  g. ; 
Bracegirdle  v.  Peacock,  15  L.  J.  (Q.  B.)  73,  8 Q.  B.  174 ; 
Symons  v.  Hearson,  12  Price,  369 : Barnes  v.  Hunt,  11 
East.  451. 

McLean  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  defendants  failed  to  justify  the 
trespass  proved,  for  they  did  not  shew  that  they  had  the 
plaintiff’s  permission  to  take  anything  but  one  or  two  loads 
of  gravel,  and  yet  they  took  about  twenty  loads  of  gravel  and 
a quantity  of  stone,  and  the  evidence  shewed  that  they  were 
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conscious  they  were  going  beyond  the  license  that  had  been 
given  to  them.  Though  the  authority  of  Barnes  v.  Hunt  (11 
East.  451)  has  been  sometimes  questioned,  yet  it  is  sustained 
by  many  later  decisions,  and  is  constantly  relied  upon.  The 
doctrine  it  establishes  is  sensible  and  convenient,  for  when  a 
defendant  pleads  that  he  had  the  plaintiff’s  permission  to  do 
the  acts  complained  of,  he  clearly  undertakes  to  shew  a per- 
mission  to  the  extent  necessary  for  covering  what  is  stated  to 
have  been  done  wrongfully,  and  we  cannot  see  that  there 
would  be  good  sense  in  requiring  that  the  plaintiff  should 
new  assign  in  such  case  where  the  license  has  been  exceeded. 
We  have  frequently  held  it  unnecessary,  and  the  law  is  well 
understood  to  be  so  settled. 

Mr.  Becker  contended  on  the  argument  that  the  defend- 
ants had  a right  to  take  the  stone  and  gravel  under  the 
general  Joint  Stock  Improvement  Act,  16  Yic.  c.  190,  but  we 
do  not  see  that  the  general  issue  was  pleaded  “ by  statute,” 
and  there  was  no  special  plea  justifying  under  that  Act. 

Buie  discharged. 


Thomas  v.  The  Great  Western  Bailwat  Company. 

Loss  of  trunk  containing  lease — Admission  of  evidence  as  to  lessor’s  title — 
Damages — Proof  of  proceedings  in  Chancery. 

Plaintiff  sued  a railway  company  for  the  loss  of  his  trunk,  which  he  alleged 
contained  several  valuable  papers,  and  among  them  the  lease  of  a farm 
from  his  father  to  himself.  Defendants  resisted  his  claim  as  fraudulent, 
denying  that  they  had  ever  received  the  trunk,  and  gave  strong  evidence 
to  support  their  defence.  They  then  offered  to  prove  (as  tending  further 
to  shew  the  dishonesty  of  the  claim)  that  this  farm  had  been  the  subject 
of  a suit  in  Chancery,  in  which  it  was  decreed  that  the  plaintiff ’s  father 
held  the  land  only  as  agent  for  another,  and  should  convey  to  him ; and 
that  the  plaintiff  was  aware  of  the  fact,  having  been  examined  as  a wit- 
ness in  the  case. 

Held , that  such  evidence  was  rightly  received,  and  that  it  was  sufficient  to 
prove  the  decree  without  the  other  proceedings  in  the  suit. 

The  plaintiff  sued  the  Great  Western  Bail  way  Company 
for  negligence  in  losing  a trunk  of  his,  which  he  alleged  was 
taken  into  their  train  with  himself  as  a passenger,  in  which 
trunk  he  alleged,  besides  the  ordinary  clothing  of  a traveller, 
he  had  about  £75  in  money,  and  some  valuable  papers,  pro- 
missory notes  and  checks.  The  defendants  resisted  the 
action,  on  the  ground  that  the  claim  was  an  attempt  at  fraud. 
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They  disputed  that  the  plaintiff  had  any  such  trunk  received 
in  their  cars  ; and  at  the  trial,  which  took  place  at  Hamilton 
before  Robinson,  C.  J.,  they  gave  evidence  which  tended 
strongly  to  support  their  defence. 

Among  the  valuable  papers  which  the  plaintiff  asserted  in 
his  declaration  were  in  his  trunk  was  a lease  to  himself  from 
his  father  of  a valuable  farm.  The  defendants  offered  evi- 
dence to  shew  that  the  farm  had  been  the  subject  of  a suit 
in  Chancery  between  one  Rosenberger  and  the  plaintiff’s 
father,  upon  a bill  filed  in  order  to  obtain  a decree  that  his 
father  held  the  land  merely  as  agent  for  Rosenberger,  and 
without  any  beneficial  interest  of  his  own,  and  to  compel  him 
to  account,  and  to  execute  a conveyance  to  Rosenberger : 
that  upon  a full  hearing,  such  a decree  was  made ; and  that 
this  plaintiff  was  examined  as  a witness  on  the  trial  for  his 
father,  and  was  cognizant  therefore  of  the  whole  proceeding. 
This  evidence  was  tendered  as  affecting  the  question  of 
damages,  in  case  the  jury  should  believe  that  a trunk  was 
lost  and  that  such  a deed  was  in  it,  and  also  as  tending  to 
prove  that  the  plaintiff  was  advancing  a dishonest  claim 
when  he  pretended  that  he  had  suffered  any  substantial 
damages  by  loss  of  the  alleged  deed  from  his  father.  The 
production  and  proof  of  the  decree  was  objected  to  as  inad- 
missible. The  learned  Chief  Justice  remarked  to  the  de- 
fendants’ counsel,  that  it  was  not  material  to  produce  it  as 
bearing  upon  the  question  of  damages,  because  he  should 
tell  the  jury  that  the  defendants  would,  at  any  rate,  not  be 
liable  to  a traveller  whose  trunk  had  been  lost  for  the  value 
of  deeds  that  he  might  be  carrying  about  with  him ; and 
besides,  it  did  not  follow  that  by  losing  his  deed  a man  lost 
his  land,  or  sustained  any  great  pecuniary  damages,  though 
in  some  cases  he  might : that  if  he  desired  to  produce  the 
evidence  as  bearing  upon  the  general  character  of  the  plain- 
tiff ’s  case,  by  showing  that  he  was  not  acting  in  good  faith 
in  setting  up  such  a claim  after  what  he  knew  to  have  taken 
place,  it  was  for  him  to  consider  whether  it  was  worth  his 
while  with  that  object  to  press  evidence  about  which  there 
might  be  a question ; but  that  if  pressed  he  should  receive 
it,  because  he  saw  no  clear  ground  on  which  he  could  exclude 
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it,  as  a circumstance  in  the  case,  when  a ground  had  been 
laid  for  suspecting  fraud.  It  was  accordingly  received ; and 
the  fact  of  the  plaintiff  being  then  examined  as  a witness  in 
the  cause,  and  being  aware  of  the  decree  made  in  it,  was 
proved  by  the  gentleman  who  had  been  counsel  in  the  case. 
The  jury  found  for  defendants. 

Connor , Q.  0.,  obtained  a rule  nisi  for  a new  trial  on  the 
law  and  evidence,  for  misdirection,  the  reception  of  improper 
evidence,  and  on  affidavits. 

Gwynne , Q.  0.,  shewed  cause. 

Burns,  J.,  delivered  the  judgment  of  the  court. 

The  first  question  is,  whether  there  was  any  misdirection 
of  the  learned  Chief  Justice  in  submitting  the  case  to  the 
jury  upon  the  evidence,  or  any  reception  of  improper  evidence 
to  go  to  the  jury  at  the  trial.  We  see  no  reason  the  plaintiff 
has  to  complain.  The  question  whether  the  plaintiff  did  in 
truth  deliver  to  the  defendants’  servants  a trunk  as  he 
alleges,  and  for  which  he  received  as  he  says  a check,  or 
whether  an  imposition  was  attempted  to  be  practised  by 
some  improper  or  fraudulent  procurement  of  the  check  pro- 
duced, was  purely  a question  of  fact  for  the  jury,  and  it  was 
so  left  to  them.  Then  with  regard  to  the  reception  of  Mr. 
Crickmore’s  evidence : I look  at  that  in  the  light  of  proving 
an  admission  of  the  plaintiff,  made  in  a cause  in  which  he 
was  examined  as  a witness.  In  order  to  prove  the  decree 
of  the  Court  of  Chancery,  it  clearly  was  not  necessary  to 
prove  the  previous  proceedings  in  the  cause.  If  any  matter 
was  required  to  be  established  beyond  the  decree,  then  of 
course  the  production  of  the  previous  proceedings  would 
have  been  required.  The  decree  was  produced  merely  to 
establish  that  Samuel  Thomas  was  ordered  to  convey  the 
east  half  of  Lot  No.  22  in  the  13th  concession  of  the  township 
of  Blenheim  to  Jacob  Rosenberger,  and  it  was  sufficient  to 
prove  that  fact.  Whether  that  fact  could  have  any  bearing 
upon  the  plaintiff’s  claim  in  this  action  depends  upon  other 
considerations,  but  the  simple  fact  stated  in  the  decree  might 
be  proved  in  that  mode.  It  was  not  necessary  for  Mr.  Crick- 
more  to  have  proved  it,  but  the  production  of  the  decree  with 
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the  officer’s  signature  would  prove  itself,  since  the  statute 
13  & 14  Yic.  ch.  19.  Looking  then  at  the  remainder  of  Mr. 
Crickmore’s  testimony,  we  must  examine  the  nature  of  the 
plaintiff’s  claim  and  see  by  what  evidence  it  was  supported, 
in  order  to  judge  whether  there  was  anything  wrong  in  the 
reception  of  what  Mr.  Crickmore  stated,  without  the  produc- 
tion of  the  proceedings  in  the  suit  in  Chancery  in  which  the 
decree  was  made.  Among  the  things  claimed  in  the  declara- 
tion in  this  cause  to  be  compensated  for  by  the  defendants 
is  a certain  lease  in  writing  made  between  Samuel  Thomas 
and  the  plaintiff,  whereby  the  said  Samuel  Thomas  demised 
to  the  plaintiff  certain  lands  and  premises  therein  mentioned 
for  a certain  time  therein  specified  and  yet  unexpired.  No 
township  is  mentioned,  or  anything  to  point  out  the  locality 
of  the  land  leased.  The  plaintiff’s  witness  called  to  prove 
the  contents  of  the  trunk  as  he  saw  the  plaintiff  packing  it, 
stated  that  he  saw  a lease  for  land  in  Blenheim  to  the  plain- 
tiff as  the  lessee  thereof,  but  he  could  not  say  for  what  land. 
He  also  saw,  he  said,  a quit-claim  deed  for  the  east  half  of  Lot 
No.  22  in  the  13th  concession  of  Blenheim4,  made  to  Samuel 
Thomas.  Now  the  effect  of  this  testimony  was  to  establish 
that  Samuel  Thomas  had  a claim  to  the  land  mentioned,  and 
the  object  of  it  was  that  the  jury  might  infer  that  the  lease 
which  the  witness  stated  he  saw  was  a lease  of  the  same  land 
to  the  plaintiff.  Mr.  Crickmore  was  called  by  the  defendants 
to  prove  that  the  plaintiff  was  examined  as  a witness  in  the  suit 
mentioned  in  the  decree  on  behalf  of  Samuel  Thomas,  and 
was  called  to  establish  something  for  the  benefit  of  Samuel 
Thomas  in  respect  of  that  land,  and  his  now  claiming  to  be  the 
lessee  of  the  same  land  was  inconsistent  with  the  position  that 
Samuel  Thomas  should  convey  the  land  to  Rosenberger  free 
from  all  encumbrances,  and  tended  to  shew  that  in  fact  the 
plaintiff  was  now  claiming  compensation  in  this  action  for  that 
which  could,  under  the  circumstances,  be  of  no  value  to  him. 
Mr.  Crickmore’s  testimony  was  to  prove  what  he  had  heard  the 
plaintiff  admit,  when  examined  as  a witness  in  the  suit  in 
Chancery,  with  regard  to  not  being  himself  interested  in  the 
land.  That  is  the  effect  of  his  testimony,  though  not  stated 
in  so  many  words.  Now  the  question  is  this,  whether  such 
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evidence  is  receivable  without  production  of  the  records  of 
that  suit.  The  general  rule  with  regard  to  the  necessity  for 
producing  written  evidence  or  documents  is  this  : — First, 
when  the  instruments  are  such  that  the  law  requires  should 
be  in  writing ; secondly,  contracts  which  the  parties  have 
put  in  writing ; and  thirdly,  all  other  writings  the  existence 
or  contents  of  which  are  disputed,  and  which  are  material 
either  to  the  issue  or  the  credit  of  witnesses.  Now  the  pro- 
duction of  the  Chancery  proceedings  was  not  material  to  the 
issue,  further  than  the  decree,  which  was  proved,  and  so  far 
as  proving  what  the  plaintiff  did  and  what  he  stated  in  that 
suit  does  not  come  within  the  rule, mentioned ; and  what  the 
witness  proved,  I apprehend,  may  be  proved  by  oral  evidence, 
because  it  was  the  plaintiff’s  admissions  on  another  occasion 
to  rebut  any  presumption  which  might  arise  now  whether 
the  plaintiff  had  any  interest  under  a lease,  or  to  raise  a 
question  whether  in  fact  any  lease  of  the  land  he  wished  to 
apply  bis  evidence  to  ever  existed.  The  plaintiff,  it  must  be 
borne  in  mind,  only  produced  parol  evidence  of  the  lands  he 
sought  to  apply  the  papers  to  which  he  alleged  were  in  the 
trunk,  if  they  were  ever  there,  and  nothing  more.  I think 
there  was  no  improper  reception  of  testimony  of  a like  de- 
scription to  rebut  that. 

Robinson,  C.  J. — I still  think  the  evidence  was  properly 
admitted,  and  that  there  is  no  sufficient  reason  for  disturbing 
the  verdict.  The  affidavits  do  not  place  the  plaintiff’s  case 
in- a more  favourable  light. 

McLean,  J.,  concurred.  Rule  discharged. 


Collins  v.  Dempsey. 

Title — Purchase  at  sheriff’s  sale — Satisfied  mortgage  to  a stranger  set  up  to 
defeat  plaintiff’s  claim. 

Plaintiff  became  purchaser  at  sheriff ’s  sale  of  defendant’s  interest  in  certain 
lands,  and  on  ejectment  brought  defendants  produced  a mortgage  exe- 
cuted by  one  B.,  under  whom  he  had  gone  into  possession,  to  secure  re- 
payment of  £28  in  October  1846.  This  mortgage  had  been  satisfied,  as 
was  proved  by  the  mortgagee,  but  no  discharge  had  been  registered. . 

Held,  that  the  jury  should  have  been  directed  as  a matter  of  course  to 
presume  a reconveyance,  and  plaintiff  should  recover. 

Ejectment  for  the  rear  half  of  Lot  No.  24  in  the  3rd 
concession  of  Kitley. 

50  (to  52) 


14  U.  C.  Q.  B. 
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Judgment  was  entered  on  the  18th  of  January,  in  the 
County  Court  of  Leeds  and  Grenville,  at  the  suit  of  the 
plaintiff,  Collins,  against  Dempsey,  the  now  defendant,  under 
which  a Fi.  Fa.  against  lands  issued  on  the  3rd  of  March, 
1851,  returned  no  lands;”  and  on  the  3rd  of  February, 
1854,  an  Alias  Fi.  Fa.  against  lands  issued,  returnable  in 
March  Term,  1855,  endorsed  to  levy  £43  6s.  4d. 

The  land  now  in  question  was  publicly  sold  under  this 
writ  to  the  present  plaintiff,  and  a sheriff’s  deed  conveying 
to  him  all  the  defendant’s  interest  in  the  land  was  executed 
on  the  29th  of  February,  1856. 

This  evidence  having  been  given  of  the  plaintiff’s  title, 
and  that  the  defendant  had  occupied  the  land  for  the  last 
seven  years,  the  defendant’s  counsel  produced  and  proved  a 
mortgage,  made  of  the  same  premises  on  the  third  of  May, 
1845,  (registered  5th  of  May,)  by  one  John  Dunn  to  George 
Malloch,  Esq.,  to  secure  payment  of  £28  on  the  3rd  of 
October,  1846.  This  Dunn,  it  was  proved,  was  formerly  in 
possession  of  the  land,  living  upon  it,  and  the  defendant 
went  into  possession  as  a purchaser  under  him. 

No  further  proof  of  Dunn’s  title  or  of  the  defendant’s  was 
given. 

On  the  part  of  the  plaintiff  Mr.  Malloch  was  called,  and 
he  swore  that  he  had  been  paid  the  money  mentioned  in  the 
mortgage,  though  not  until  after  it  was  due,  and  he  had  no 
recollection  whether  he  had  discharged  the  mortgage  or  not. 

The  learned  judge  had  doubts  upon  the  legal  effect  of  this 
evidence,  and  nonsuited  the  plaintiff,  with  leave  to  the  plain- 
tiff to  move  to  enter  a verdict  in  his  favour. 

G.  Sherwood  obtained  a rule  nisi  accordingly.  He  cited 
Doe  Gillespie  v.  Wixon,  5 U.  C.  R.  132;  Doe  Russell  v. 
Hodgkiss,  ib.  348 ; Doe  McKenny  v.  Johnson,  4 U.  C.  R., 
508 ; Doe  Lyon  v.  Leg6,  ib.  360 ; Doe  Carey  y.  Cumberland, 
7 U.  C.  H.  494. 

Hallinan  shewed  cause. 

Robinson,  C.  J. — If  it  had  been  clearly  proved  at  the  trial 
that  the  defendant  was  in  possession  only  upon  a contract  to 
purchase,  which  he  had  forfeited  by  not  observing  its  con- 
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ditions,  it  would  then  have  been  manifest  that  he  held  no 
legal  interest  that  could  pass  by  the  sheriff’s  deed ; but  upon 
the  evidence  it  is  not  disclosed  whether  the  defendant  bad  a 
title  or  not.  His  possession  was  prima  facie  evidence  of 
seisin,  and  being  himself  the  debtor  against  whom  the  exe- 
cution was,  it  was  not  necessary*  for  the  plain  tiff  in  the  eject- 
ment to  give  evidence  of  his  title.  His  interest,  whatever 
it  was,  was  liable  to  be  sold  under  the  writ  of  the  sheriff. 

Then,  as  to  the  attempt  to  defeat  the  plaintiff’s  recovery, 
by  setting  up  the  mortgage  to  Mr.  Malloch.  This  defendant 
went  into  possession,  as  it  was  proved,  under  Dunn,  who  gave 
the  mortgage,  and  the  production  of  the  mortgage  by  him 
would  afford  a fair  presumption  that  the  mortgage  had  been 
satisfied ; but  the  fact  was  directly  proved  by  the  mortgagee. 
Then  the  question  is  reduced  to  this — whether  a stranger 
to  a mortgage  which  has  been  satisfied  can  set  it  up  in  an 
action  of  ejectment  to  defeat  a recovery  against  himself  by  a 
person  claiming  through  the  mortgagor.  I have  been  always 
of  opinion  that  he  cannot ; for,  though  undoubtedly  the  mort- 
gagor by  the  execution  of  the  mortgage  did  divest  himself 
of  the  legal  estate,  and  though  it  is  true  that  the  mere  pay- 
ment of  the  money  would  not  have  the  effect  of  vesting  the 
legal  estate  again  in  him  without  reconveyance,  or  without 
a certificate  being  registered  of  the  discharge  of  the  mort- 
gage, which  our  statute  makes  equivalent  to  a reconveyance; 
yet,  after  such  a lapse  of  time  as  has  occurred  in  this  case, 
the  jury,  in  my  opinion,  should  be  directed  as  a matter  of 
course  to  presume  a reconveyance. 

It  would  be  most  unreasonable,  that  when  a mortgagee  has 
never  interfered  with  the  mortgagor’s  possession,  even  while 
he  had  the  right  to  do  so,  a stranger  who  has  gone  upon  the 
land  should,  by  possessing  himself  of  the  mortgage  after  the 
debt  has  been  discharged,  be  allowed  to  make  use  of  it  to 
defeat  the  recovery  of  the  mortgagor  or  his  assigns. 

In  several  cases  in  this  court  this  point  has  been  discussed, 
and  more  particularly  in  the  case  of  Doe  dem.  McKenny 
v.  Johnson  (.4  U.  C.  ft.  508),  in  Sidey  v.  Ilardcastle  (11 
U.  C.  162),  and  Ashford  v.  McNaughten  (ibid.  171) ; and  it 
has  been  determined  that  under  such  circumstances  a satisfied 
mortgage  cannot  be  set  up  to  defeat  the  plaintiff’s  action. 
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It  would  seem  indeed  most  unreasonable,  that  even  if  the 
mortgage  were  unsatisfied  a person  wild  claims  no  interest 
under  it,  and  who  is  not  holding  in  privity  with  the  mort- 
gagee, should  be  allowed  to  set  up  the  mortgage  against 
the  title  of  the  mortgagor ; for  surely  if  the  person  who  holds 
the  security  is  content  to  suffer  the  mortgagor  to  remain  in 
possession,  it  should  not  be  in  the  power  of  a party  who  has 
no  interest  in  the  mortgage  to  make  use  of  it  to  shelter  his 
own  wrongful  possession. 

I am  of  opinion  that  the  rule  should  be  made  absolute  for 
entering  a verdict  for  the  plaintiff  on  the  leave  reserved. 

McLean,  J. — I am  clearly  of  opinion  that  the  plaintiff  is 
entitled  to  succeed,  and  that  he  cannot  be  defeated  by  the 
defendant’s  setting  up  a paid-up  mortgage  executed  by  him- 
self to  another  person,  and  in  his  own  possession  at  the  time 
of  the  trial,  so  that  it  could  not  be  enforced  by  any  other 
person  against  him.  All  the  defendant’s  interest  was  sold 
by  the  sheriff  on  an  execution  against  him,  and  the  plaintiff 
is  entitled  to  dispossess  the  defendant  of  the  land,  even 
though  his  own  title  might  be  defective  as  against  other 
persons.  The  ejectment  could  only  determine  the  right  of 
possession  of  the  parties,  and.the  plaintiff  being  the  purchaser 
of  the  defendant’s  estate  and  interest  in  the  land,  must  be 
considered  to  have  a right  of  possession  paramount  to  that 
of  defendant.  If  this  were  not  so,  then  a person  who  had 
once  executed  a mortgage,  and  failed  in  performing  the  con- 
dition, would  be  enabled  for  ever  after  to  screen  his  lands 
against  the  claims  of  creditors  on  executions ; for  he  might, 
after  satisfying  the  whole  amount,  receive  a release,  and  by 
keeping  it  quietly  in  his  own  hands,  and  allowing  the  land 
to  remain  on  the  registry  as  still  subject  to  the  mortgage,  by 
the  mere  production  of  that  mortgage  shew  title  out  of  him- 
self, though  in  fact  possessed  of  a title  in  which  he  could 
not  possibly  be  disturbed  by  the  mortgagee.  The  case  of 
Doe  McKenny  v.  Johnson  in  this  court  (L  U.  C.  B.  508)  is 
precisely  similar  to  this,  and  there  it  was  held  that  a mort- 
gage paid  up  by  the  widow  after  her  husband’s  death  could 
not  be  set  up  to  prevent  the  recovery  of  the  land  by  the  heir 
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of  her  husband.  Doe  Gillespie  v.  Wixon  (5  U..  C.  R.  132), 
Doe  Russell  v.  Iiodgkiss  (ib.  348),  are  also  strongly  in  point. 

The  mortgage  given  by  defendant  was  shewn  not  to  be 
a subsisting  security ; and  as  the  mortgagee  has  never  been 
in  possession  under  it,  and  the  possession  has  always  con- 
tinued in  the  defendant,  and  it  is  clearly  shewn  that  so  far 
as  the  mortgage  affects  his  title  he  is  still  entitled  to  hold 
and  to  put  the  mortgagee  at  defiance,  I think  a reconveyance 
or  release  by  the  mortgagor  to  the  defendant  must  be  assumed, 
in  which  case  the  plaintiff  must  be  entitled  to  a verdict. 

Burns,*  J.,  concurred. 

Rule  absolute  to  enter  verdict  for  plaintiff. 


In  re  Buffalo  and  Lake  Huron  Railway  Company  and 
Tiie  Great  Western  Railway  Company. 

Appointment  of  arbitrators  under  14  & 15  Vie.  eh.  51,  sec.  9,  subsec.  15 — 
Construction  of — Application  to  reverse  judge! s decision — Filing  plans. 

The  order  of  a judge  appointing  arbitrators  to  settle  the  terms  on  which 
one  railway  shall  cross  another,  under  the  powers  given  to  him  by  14  & 
15  Vic.  ch.  51,  sec.  9,  subsec.  15,  cannot  be  reversed  by  the  court. 

That  clause  is  not  confined  in  its  application  to  railway  companies  subject 
to  the  Railway  Clauses  Consolidation  Act. 

The  enactments  as  to  filing  plans  contained  in  that  Act  have  no  application 
to  the  case  of  intersection  of  one  railway  by  another. 

Gwynne , Q.  C.,  on  behalf  of  the  Great  Western  Railway 
Company,  obtained  a rule  upon  the  Buffalo  and  Lake  Huron 
Railway  Company  to  shew  cause  why  the  order  made  in  this 
matter  in  chambers  by  Mr.  Justice  McLean  should  not  be 
discharged,  on  grounds  disclosed  in  the  affidavits  filed  in 
chambers. 

On  the  23rd  of  August  Mr.  Justice  McLean  made  an  order 
in  chambers,  reciting  that  differences  had  arisen  between  the 
Buffalo  and  Lake  Huron  Railway  Company  and  the  Great 
Western  Railway  Company,  respecting  the  right  of  the  former 
to  cross  with  their  line  of  railway  that  of  the  Great  Western 
Railway  Company  upon  their  lands  at  or  near  the  village  of 
Paris,  and  respecting  the  erection  and  possession  of  all  neces- 
sary conveniences  and  facility  for  the  purpose  of  such  inter- 
section ; and  he  thereby  ordered  and  appointed  (after  having 
.heard  the  parties  Upon  summons)  that  C.  S.  G.,  J.  F.,  and  J. 
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T.,  or  any  two  of  them,  should  be  arbitrators  to  determine- 
the  point  and  manner  of  such  intersection  and  crossing,  and 
the  necessary  conveniences,  &u.,  for  the  purpose,  and  the 
amount  of  compensation  (if  any)  to  be  paid  therefor  to  the 
said  Great  Western  Railway  Company. 

The  order  was  made  by  the  learned  judge  under  the 
statute  14  & 15  Yic.  ch.  51,  sec.  8,  subsec.  15. 

Burns^or  the  Buffalo  and  Lake  Huron  Railway  Company, 
shewed  cause,  taking  as  a preliminary  exception  that  the 
applicants  had  not  laid  regularly  before  the  court  by  affi- 
davit the  order  made  in  chambers  which  they  desired  to  have 
rescinded.  He  cited  Lander  v.  Gordon,  7 M.  & W.  218  ; 
Woosnam  v.  Price,  1 Cr.  & M.  352;  Kilkenny  R.  W.  Co,  v. 
Fielden,  2 Eng.  Rep.  388;  14  & 15  Yic.  ch.  51,  sec.  9,  sub- 
sec. 15;  16  Yic.  ch.  45 ;.  19  Yic.  ch.  21,  secs.  18,  20,  28,  33. 

Gwynne , Q.  C.  supported  the  rule,  citing  Clarence  R.  W. 
Co.  v.  North  of  England  R.  W.  Co.,  13  M.  & W.  706,  2 R. 
W.  Cas.  763  ; Manser  v.  The  North  Eastern  Railway  Co.,  2' 
R.  W.  Cas.  391 ; Regina  v.  Sharpe,  3 R.  W.  Cas.  34. 

Robinson,  C.  J. — The  preliminary  exception  taken  is 
perhaps  in  strictness  entitled  to  prevail ; but  in  a matter  of 
importance  as  this  is  we  should  be  unwilling  to  allow  the* 
parties  to  be  finally  concluded  by  an  irregularity  of  this 
kind,  and  we  should  allow  the  applicants  to  supply  anything 
that  was  wanting,  if  we  thought  we  could  properly  entertain 
the  application. 

Our  opinion,  however,  is  that  we  cannot  properly  inter- 
pose as  we  are  desired  to  do.  The  power  to  appoint  arbitral 
tors  is  committed  to  a judge  by  the  statute,  not  as  represent- 
ing the  court  in  vacation,  but  the  jurisdiction  is  exclusively 
vested  in  the  judge  to  whom  the  application  is  made:  It  is 

not  -an  order  connected  with  any  suit,  or  with  any  proceed- 
ing in  this  court,  but  an  act  rather  ministerial  than  judicial, 
which  the  legislature  has  given  to  the  judge  the  power  to 
perform.  He  is* to  appoint  the  arbitrators,  the  object  evi- 
dently being  to  vest  the  discretion  of  choosing  them  in  a 
person  who  will  be  sure  to  act  impartially  and  with  caution; 
in  the  selection. 


BUFFALO  & HURON  R.  W.  CO.  V.  GREAT  WESTERN  R.  W.  CO.  399 

His  choice  could  certainly  not  be  reviewed  by  the  court. 
If,  under  pretence  of  exercising  the  power  thus  vested  in  him, 
he  should  in  some  respect  clearly  exceed  that  power,  it  would 
be  a question  whether  this  court  could  set  aside  his  order,  or 
whether  it  must  not  be  left  to  the  party  dissatisfied  with  the 
order  to  question  its  legality  incidentally,  by  contesting  the 
validity  of  any  proceeding  that  might  take  place  under  it. 
Without  however  deciding  expressly  upon  this  narrowground, 
I will  state  that  I have  read  all  the  affidavits  on  both  sides, 
and  have  considered  what  has  been  urged,  and  also  the 
reasons  which  were  given  by  the  learned  judge  in  support 
of  his  determination  to  make  the  order  complained  of ; and 
repeating  that  I do  not  think  the  propriety  of  his  order 
appointing  the  arbitration  is  the  subject  of  review  upon  an 
application  to  this  court,  I will  only  say  that,  according  to 
my  present  opinion,  I should  have  felt  myself  bound  to 
make  a similar  order. 

It  was  natural  enough  for  the  Great  Western  Railway 
Company  to  desire  to  make  the  application  for  a crossing 
the  means  of  compelling  the  payment  of  their  debt  against 
the  company  for  another  matter,  which  debt,  though  it  may 
be  a very  just  one,  they  may  have  despaired  of  obtaining 
otherwise ; but  the  two  things  have  no  necessary  connection 
with  each  other,  and  the  learned  judge  could  not,  for  any 
reasons  of  that  kind,  decline  to  carry  the  statute  into  effect. 

I think  a correct  view  was  taken  of  the  other  questions 
raised,  for  that  the  enactments  respecting  filing  plans  of 
land  to  be  taken  for  the  railway  track  have  no  application 
to  this  case,  where  no  land  is  to  be  taken  by  one  company, 
or  could  be  alienated  by  the  other,  but  all  that  is  desired 
is  to  secure  the  means  of  crossing  the  railway  in  the  most 
convenient  manner  and  upon  just  terms. 

The  provision  in  the  1 5th  sub-section  of  the  9th  clause  of 
14:  & 15  Vic.  ch.  51  is  plain  and  unequivocal  in  its  terms ; 
and  we  could  have  no  power,  if  the  question  were  properly 
before  us,  to  superadd  qualifications  and  restrictions  of  which 
there  is  no  intimation  in  the  statute. 

We  see  nothing  to  confine  the  application  of  the  provision 
so  as  to  apply  it  only  to  the  crossing  of  railways  made  under 
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charters  upon  which  the  general  consolidation  clauses  can 
operate,  nor  anything  which  prohibits  the  crossing  from 
being  upon  the  level  of  the  other  track  unless  with  consent 
of  the  company  whose  track  is  to  be  crossed. 

But  if  we  thought  otherwise  upon  this  point,  that  would 
give  us  no  authority  to  rescind  this  order ; for  it  would  be 
our  duty  to  assume  that  the  arbitrators  will  do  nothing 
illegal,  and  that  they  will  only  sanction  the  crossing  in 
such  manner  as  will  be  lawful  and  the  most  convenient  te 
both  parties.  We  could  not  interrupt  their  proceedings  by 
giving  way  to  an  apprehension  that  they  will  probably  do 
wrong. 

Burns,  J. — 1.  There  is  nothing  in  the  objection  that  the 
term  railway  in  the  Railway  Clauses  Consolidation  Act,  for 
the  purpose  of  crossing  another  railway,  must  be  construed 
as  respects  the  railway  to  be  crossed  to  mean  a railway 
constructed  under  that  Act.  The  power  conferred  is  that  of 
crossing  any  other  railway , no  matter  when  or  under  what 
authority  it  was  constructed.  The  statute  16  Yic.  ch.  45y 
incorporating  the  Buffalo,  Brantford  and  Goderich  Railway 
Company,  the  privileges  of  which  have  been  transferred  to 
the  present  company,  gave  authority  to  construct;  the  railway 
to  the  town  of  Brantford,  “ and  thence  through  Paris  and 
Stratford  to  the  waters  of  Lalce  Huron We  must  suppose 
the  legislature  knew  very  well  that  to  effect  that  object  it 
would  be  necessary  to  cross  the  Great  Western  Railway 
track,  unless  we  were  to  imagine  that  because  the  Great 
Western  Railway  was  not  named  therefore  there  should  be 
a break  in  the  line  of  rails  of  the  other  company.  The 
latter  would  be  an  absurdity,  and  we  rrfust  believe  that  the 
legislature  intended  the  Buffalo,  Brantford  and  Goderich 
Railway  to  have  a continuous  line  of  rail  to  the  waters  of 
Lake  Huron,  otherwise  the  line  of  railway  would  neither  be 
useful  to  the  public  nor  profitable  to  the  shareholders. 

2.  As  to  the  objection  that  plans  and  levels  should  be 
contained  in  a book  of  reference  and  filed,  and  that  a month’s 
notice  must  be  given  under  the  5th  sub-section  of  section  2 : 
it  appears  to  me  all  these  provisions  are  applicable  where 
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the  company  intended  to  take  the  lands  for  the  purpose  of 
the  railway ; and  if  there  be  any  disagreement  about  compen- 
sation or  the  appointment  of  arbitrators  to  settle  the  amount 
of  compensation,  then  the  judge  of  the  County  Court  is  em- 
powered to  name  the  arbitrators.  In  this  case,  the  Buffalo 
and  Lake  Huron  Hail  way  Company  do  not  seek  to  take  or 
purchase  any  lands  of  the  Great  Western  Railway  Company; 
it  is  merely  the  privilege  or  easement  of  crossing  the  track 
that  is  sought,  and  it  appears  to  me  in  such  case  it  was  not 
necessary  to  file  plans,  &c.  The  15th  sub-section  of  the  9th 
section  of  The  Railway  Clauses  Consolidation  Act  gives  the 
power  to  one  railway  to  cross,  intersect,  and  join  or  unite 
with  any  other  railway.  This  is  a power  quite  independent 
of  the  other  powers  of  the  Act ; for  in  case  of  a disagreement 
between  the  two  companies,  then  a judge  of  the  superior 
courts  in  Lower  Canada  or  Upper  Canada,  as  the  case  may 
be,  shall  appoint  arbitrators  to  settle  the  amount  of  compen- 
sation, or  upon  the  point  or  manner  of  such  crossing  and 
connection.  In  cases  where  the  land  is  taken  for  the  pur- 
poses of  the  railway,  where  plans,  &c.,  are  filed,  the  compul- 
sory power  of  arbitration  is  vested  in  the  judge  of  the  County 
Court ; but  where  it  is  the  privilege  of  crossing  a railway  that 
is  sought,  the  power  is  vested  in  one  of  the  judges  of  the 
Superior  Court.  It  was  argued  that  the  Buffalo  and  Lake 
Huron  Railway  Company  had  no  legal  right  to  cross  the 
Great  Western  Railway  track  upon  a level,  because  it  is  not 
so  expressed  in  the  charter.  Whether  there  be  anything  in 
that,  it  is  not  necessary  to  say.  The  Act  says,  the  owners  of 
both  railways  may  unite  in  forming  such  connection,  aifd 
grant  the  facilities  therefor;  and  in  case  of  disagreement 
upon  the  amount  of  compensation  to  be  made  therefor,  or 
upon  the  point  or  manner  of  such  crossing  and  connection, 
the  same  shall  be  determined  by  arbitrators.  The  Great 
Western  Railway  Company  would  not  treat  with  the  other 
company,  which  is  in  effect  a disagreement,  rendering  it 
necessary  to  appoint  the  arbitrators.  This  tribunal  must 
settle  the  matter  between  the  two  corporations,  and  we  must 
give  them  credit  for  acting  within  the  law,  whatever  that 
• may  prove  to  be.  The  point  and  manner  of  crossing  and 
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connection  is  expressly  given  to  the  arbitrators  to  determine, 
and  whatever  that  legally  means  of  course  must  govern  them. 
It  is  not  for  the  court  to  give  any  opinion  on  that  at  present. 

But,  putting  out  of  question  the  construction  of  the  Act  on 
the  points  mentioned,  it  seems  to  me  quite  clear  this  court  has 
no  jurisdiction  to  review  the  decision  or  appointment  made 
by  the  judge.  I do  not  suppose  it  would  be  attempted  to  be 
argued  that  this  court,  or  the  Court  of  Common  Pleas,  would 
have  any  jurisdiction  to  review  or  rescind  any  order  which 
might  be  made  for  the  appointment  of  arbitrators  under  the 
11th  section.  The  power  under  the  9th  section  is  not  given 
to  the  court  or  a judge  thereof,  but  to  a judge  of  the  superior 
courts.  If  the  order  had  been  made  by  one  of  the  judges  of 
the  Court  of  Common  Pleas,  it  could  not  be  pretended  this 
court  would  have  any  jurisdiction  to  review  it.  The  jurisdic- 
tion to  review  could  only  be  supposed  to  exist  in  the  court  of 
which  the  judge  who  made  the  order  was  a member.  Such 
may  be  the  case  in  the  instances  where  the  power  was  con- 
ferred upon  the  court  or  a judge  thereof,  and  would  be  the 
case  always  when  the  judge  exercises  the  delegated  power  of 
the  court ; but  in  the  present  matter  no  power  is  given  to  the 
court  in  making  the  appointment ; and  I can  discover  no 
authority  for  holding  that  any  inherent  power  exists  in  the 
court  to  review  the  decision  or  appointment  of  arbitrators  by 
one  of  its  judges  who  is  empowered  by  statute  to  make  the 
appointment.  His  jurisdiction  may  of  course  be  questioned 
in  any  legal  proceedings  which  may  become  necessary  to 
pursue  consequent  upon  his  orders ; and  I suppose  a decision 
o£  a judge  to  whom  authority  was  given  to  do  an  act  which 
would  have  to  be  carried  into  effect  by  the  process  of  the 
court,  might  be  reviewed  by  the  court,  where  no  express 
authority  for  that  purpose  had  been  given  ; but  the  exercise 
of  a discretion  in  determining  whether  a disagreement  existed 
between  these  two  companies,  and  the  appointment  of  the 
statutory  tribunal  to  settle  the  matter  between  them,  is  not 
such  a matter  as  can  be  reviewed  by  this  court. 

The  rule  obtained  to  rescind  the  judge’s  order  should  be 
discharged. 

McLean,  J.,  concurred. 

Rule  discharged. 
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Doran  y.  The  Great  Western  Railway  Company. 

Agreement — Construction  of — Suits  brought  against  Corporation — Power  of  the 
attorney  on  record  to  compromise — Effect  of  such  power  when  under  seal — 
How  far,  when  authorized  under  seal,  he  may  bind  them  by  parol  pleading. 

The  plaintiff  declared  in  assumpsit,  setting  out  that  he  had  brought  two 
actions  against  defendants,  the  first  for  breach  of  an  agreement  made  by 
them  to  construct  a bridge  or  crossing,  with  cattle-guards,  over  their  road 
which  passed  through  his  land;  and  the  second,  for  an  alleged  injury 
occasioned  by  them,  the  particulars  of  which  were  not  stated : that  while 
both  actions  were  pending  the  plaintiff  and  defendants  by  their  said  attor- 
ney, who  was  then  duly  authorized  in  such  behalf,  made  an  agreement 
in  writing,  setting  it  out,  of  which  the  terms  were,  that  plaintiff  was  to 
receive  £175  for  all  claims  against  the  company — the  company  to  pay 
costs,  and  to  make  the  cattle-pass  and  complete  the  crossing  by  the  16th  of 
July  then  next;  the  suits  to  be  withdrawn : the  agreement  to  be  carried 
out  by  the  Messrs.  M.  (plaintiff’s  attorneys)  on  plaintiff’s  account,  and  M. 
R.  on  behalf  of  the  company,  as  soon  as  the  court  was  over  (this  was  signed 
by  M.  R.  for  the  company) : That  in  consideration  of  the  premises,  and 
that  the  plaintiff  at  defendants’  request  would  perform  said  agreement 
on  his  part,  defendants  promised  to  perform  on  their  parts : that  confiding 
in  such  promise,  he  withdrew  the  actions,  and  did  all  that  was  to  be  done 
on  his  part,  but  that,  although  defendants  in  part  performance  paid  £75 
and  costs,  yet  they  did  not  make  the  cattle-pass  or  complete  the  crossing. 
Held,  on  demurrer  to  the  declaration,  that  it  must  be  assumed  by  the  aver- 
ments, that  M.  R.  had  been  authorized  under  the  defendants’  corporate 
seal  to  make  the  agreement ; but  that  no  promise  of  the  corporation,  such 
as  was  declared  upon,  could  be  implied  therefrom : that  the  proper  con- 
struction of  the  agreement  was,  that  it  required  a proper  legal  covenant 
by  the  company  to  bind  them  to  the  terms  which  they  had  authorized 
him  to  accept,  and  that  they  could  not  be  charged  as  liable  through  him 
on  a parol  agreement  to  do  that  which  they  could  only  have  bound  them- 
selves under  seal  to  perform. 

The  declaration  in  this  case  was  demurred  to.  The  cause 
of  action  which  it  set  forth  may  be  shortly  stated  thus : — 
The  company  were  under  the  necessity  of  carrying  the 
line  of  the  railway  through  the  plaintiff’s  farm  ; and  on  the 
16th  of  June,  1852,  they  entered  into  a formal  agreement 
with  him,  under  their  corporate  seal,  by  which  they  cove- 
nanted that  they  would  construct  for  him  a good  and  suffi- 
cient bridge,  crossing  or  passage-way,  with  cattle-guards , over 
the  railroad,  on  such  portion  of  his  land  as  might  be  found 
most  convenient,  and  would  put  up  good  fences  on  each  side 
of  the  railway,  and  uphold  and  maintain  the  same  during  the 
continuance  of  the  corporation  ; the  said  crossing  or  passage- 
way to  be  so  formed  as  to  afford  to  the  plaintiff,  his  heirs  and 
assigns,  all  reasonable  convenience  and  accommodation  for 
teams  and  waggons,  loaded  and  unloaded,  to  pass  and  repass. 
No  time  was  set  in  the  deed  for  doing  this,  further  than  by 
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stating  that  the  company  would  do  it  in  constructing  their 
railroad.  On  the  5th  of  April,  1855,  the  plaintiff  brought 
an  action  on  this  covenant  against  the  company,  complain- 
ing that  though  they  had  constructed  their  railroad  upon 
his  land,  they  had  not  erected  and  put  up  a good  and  suffi- 
cient bridge,  crossing  or  passage-way  over  the  railway,  nor 
erected,  built  or  put  up  cattle-guards  over  the  railroad,  nor 
erected  fences  according  to  the  agreement. 

The  company  pleaded  to  this  action  denying  the  deed 
declared  upon,  and  averring  that  they  paid  a sum  of  money 
in  satisfaction  and  discharge  of  all  the  causes  of  action. 

On  the  same  5th  of  April,  1855,  this  plaintiff  brought  also 
an  action  on  the  case  against  the  company  for  some  alleged 
injury,  of  which  no  account  was  given  in  this  declaration ; 
but  the  plaintiff  stated  that  the  company,  by  Miles  O’Reilly, 
their  attorney  duly  authorized  in  that  behalf,  duly  appeared 
in  each  action,  and  pleaded  in  the  first  the  pleas  already 
mentioned.  Whether  any  pleas  were  put  in  or  any  decla- 
ration served  in  the  other  action  was  not  stated,  but  it  was 
averred  that  while  both  actions  were  still  pending — viz.,  on 
the  16th  May,  1855 — “ the  plaintiff  and  the  defendants  (the 
company)  by  their  said  attorney,  who  then  was  duly  au- 
thorized xin  such  behalf  , made  their  certain  agreement  in 
writing  in  these  words  : — 

Hamilton , 16th  May , 1855. 

“ Messrs.  R.  & J.  Martin,  Solicitors,  Hamilton — 

“ Sylvester  Doran  has  agreed  to  settle  the  two  suits  (cove- 
nant and  case)  against  the  Gr.  W.  Railway  on  the  following  terms 
— to  wit,  for  all  claims  and  demands  against  said  company  he  is 
to  be  paid  .£175;  the  company  are  also  to  pay  the  costs  of  the 
suits  as  between  party  and  party ; and  the  company  are  bound  to 
make  the  cattle-pass  by  the  16th  of  July  next  inclusive,  and  Mr. 
Doran  will  give  a license  in  legal  form  giving  the  company  that 
time. 

The  above  £175  includes  all  claims  for  want  of  the  cattle-pass 
for  that  time,  as  well  as  all  other  matters.  The  farm-crossing  the 
company  will  also  complete  in  a proper  manner,  according  to  the 
articles  of  agreement  (if  it  be  not  done,  which  he  says  it  is  not) 
by  the  16th  of  July  next.  The  suits  are  to  be  withdrawn — the 
agreement  to  be  carried  out  by  the  Messrs.  Martin  on  Doran’s 
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behalf,  and  Mr.  Q ’Reilly  on  behalf  of  the  company,  as  soon  as  the 
court  is  over. 

“ (Signed)  M.  O’Reilly,  for  the  Company. 

“ Seventy-five  pounds  of  the  above  is  now  paid  to  said  Doran, 
leaving  £100  yet  to  pay. 

“ (Signed)  Sylvester  Doran.” 

Upon  this  writing  the  plaintiff  founded  his  present  action, 
declaring  upon  it  in  assumpsit,  and  averring  that  in  consi- 
deration of  the  premises,  and  that  the  plaintiff  at  the  request 
of  the  defendants  would  perform  the  said  agreement  in  all 
things  to  be  performed  on  his  part,  the  defendants  promised 
the  plaintiff  to  perform  it  on  their  part : that  confiding  in  such 
promise  of  the  defendants,  he  compromised  and  withdrew  the 
two  actions,  and  did  all  that  was  to  be  done  on  his  part ; but 
that  although  the  defendants,  in  part  performance  of  the 
agreement,  paid  the  £175  and  costs,  according  to  the  terms 
stipulated,  yet  they  did  not  nor  would  make  the  cattle-pass 
mentioned  by  the  16th  of  July,  and  did  not  complete  the 
farm-crossing,  as  agreed  upon ; and  he  laid  special  damage. 

The  defendants  demurred  to  the  declaration,  on  the 
grounds : 1st,  That  it  appearing  that  defendants  are  an  incor- 
porated company  assumpsit  will  not  lie  against  them  in  respect 
of  the  matters  complained  of.  2nd  : That  no  consideration 
is  stated  for  the  promise.  3rd  : That  it  appears  that  plaintiff 
has  an  instrument  under  the  defendants’  corporate  seal  for 
the  same  matters  as  their  alleged  promise  is  stated  to  have 
relation  to,  and  therefore  no  action  in  assumpsit  lies.  4th : 
that  the  promise  declared  on  is  a promise  to  the  effect  that 
defendants  would  perform  certain  things  in  accordance  with 
articles  of  agreement  alleged  to  be  executed  under  their  cor- 
porate seal.  5th  : That  a part  of  the  promise  stated  relates 
to  the  construction  of  a cattle-pass,  which  the  declaration 
treats  as  having  been  provided  for  by  the  said  articles  of 
agreement,  although  the  said  articles  of  agreement  as  set 
forth  say  nothing  in  relation  to  a cattle-pass,  and  there  is  no 
obligation  in  law  stated  by  which  defendants  are  bound  to  con- 
struct such  cattle-pass.  6th  : That  part  of  the  consideration 
alleged  consists  in  the  withdrawal  and  settlement  by  plaintiff 
of  an  action  on  the  case  alleged  to  have  been  pending  against 
defendants,  yet  no  connection  is  shewn  between  said  action 
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and  the  alleged  promise,  nor  is  it  shewn  how  the  withdrawal 
or  settlement  of  such  action  could  afford  a sufficient  considera- 
tion for  said  promise.  7th  : That  the  promise  stated  in  the 
declaration  amounts  to  no  more  than  an  informal  and  invalid 
declaration  of  a liability  being  imposed  upon  defendants  to 
do  certain  things  alleged  to  have  been  provided  for  by  an  in- 
strument under  the  corporate  seal  of  defendants ; and  further, 
that  the  promise  alleged  is  stated  to  have  been  based  upon  a 
condition  precedent,  to  be  performed  by  the  plaintiff,  when 
another  is  not  alleged  to  have  been  performed. 

Gwynne , Q.  C.,  for  the  demurrer. 

Martin , contra,  cited  Phelps  v.  Prothero,  16  C.  B.  370 ; 
Turley  v.  Grafton  Hoad  Co.,  8 U.  C.  B.  579 ; Pauling  v. 
London  & N.  W.  B.  W.  Co.,  8 Ex.  867 ; The  Thames  Haven 
B.  W.  Co.  v.  Hall,  5 M.  & Gr.  287 ; Faviell  v.  The  Eastern 
Counties  B.  W.  Co.,  2 Ex.  344;  Longridge  v.  Dorville,  5 B. 
<fe  Al.  117 ; Spence  v.  Healey,  8 Ex.  667 ; Fishmongers’ 
Co.  v.  Bobertson,  5 M.  & Gr.  131. 

Bobinson,  C.  J. — The  declaration  states  a meritorious  and 
just  cause  of  action,  provided  Mr.  O’Beilfy,  who  signed  the 
paper  on  the  part  of  the  company,  had  in  fact  their  permis- 
sion to  make  such  an  agreement  for  them,  or  to  settle  the 
actions  on  any  terms  he  thought  proper,  and  provided  the 
terms  which  he  did  enter  into  with  the  plaintiff  were  such  as 
the  company  could  by  any  reasonable  effort  comply  with.  I 
understood  it  to  be  asserted  on  the  argument  by  the  defend 
ants’  counsel  that  Mr.  O’Beilly  had  not  in  fact  any  special 
instructions  or  authority  from  the  company  to  make  such  an 
arrangement  as  he  did,  and  that  he  had  only  such  authority 
as  could  legally  be  implied  from  his  being  their  attorney  in 
the  actions,  and  their  solicitor  employed  by  them  generally 
in  legal  matters. 

It  was  also  stated,  I think,  by  the  learned  counsel,  that 
there  would  be  no  disposition  to  repudiate  the  settlement 
made  by  Mr.  O’Beilly  if  the  terms  to  which  he  had  agreed  had 
not  been  impracticable  or  nearly  so.  The  complaint  is,  that 
though  in  the  writing  which  the  company  executed  under 
their  seal  their  engagement  was  to  make  cattle-guards,  Mr. 
O’Beilly,  by  his  undertaking  entered  into  on  settling  the 


DORAN  V.  GREAT  WESTERN  RAILWAY  COMPANY.  407 

actions,  agreed  that  they  should  make  a cattle-pass,  which  is 
a totally  different  thing  from  cattle  guards,  the  latter  being 
merely  that  open  work  which  we  see  laid  down  on  the  rail- 
way track  on  each  side  of  a crossing,  intended  to  prevent 
cattle  from  wandering  from  the  highway  upon  the  railway 
track ; and  the  cattle-pass  being  a passage  constructed  for 
cattle,  by  which  they  can  at  all  times  pass  the  railway  track 
without  danger.  It  is  said  that  where  the  railway  crosses 
the  plaintiff’s  land  the  make  of  the  ground  does  not  admit 
of  the  construction  of  a cattle-pass,  at  least  not  without 
great  inconvenience  and  expense. 

These  considerations  go  to  the  merits  of  the  case,  and  can 
have  no  influence  on  our  decision  upon  the  questions  that 
have  been  raised  upon  the  pleadings.  I mention  this  because 
the  defendants’  counsel  gave  those  reasons  for  the  defendants 
finding  it  necessary  to  insist  on  the  technical  objections 
which  they  have  taken  to  the  pleadings. 

However  this  may  be,  the  company  can,  of  course,  if  they 
please,  put  it  to  the  court,  as  they  have  done,  to  decide  upon 
the  sufficiency  of  the  declaration. 

The  defendants  objected  that  they  as  a corporation  are  not 
legally  bound  by  the  undertaking  which  Mr.  O’Keilly  is  stated 
to  have  entered  into  on  their  behalf.  The  plaintiff’s  counsel 
cited  on  the  argument  the  case  of  Phelps  v.  Prothero  (16  C. 
B.  370),  which  does  not  touch  the  question,  for  that  was  a case 
between  individuals,  where  the  difficulty  arising  from  the 
law  peculiar  to  corporations  could  not  arise ; and  besides,  the 
question  there  was  not  whether  the  defendant  could  be  held 
bound  to  perform  an  agreement  entered  into  by  another  in 
his  name,  but  whether  the  plaintiff  could  avail  himself  of  a 
contract  which  it  was  alleged  another  person  had  entered  into 
for  him  as  his  agent,  which  is  a question  altogether  different. 
The  case  of  Faviell  v.  Eastern  Counties  Bail  way  Co.  (2  Ex. 
344)  seemed  to  be  more  relied  upon  by  the  plaintiff’s  counsel, 
hut  it  really  has  no  material  bearing  upon  the  present  ques- 
tion. If  Mr.  O’Beilly  had  taken  upon  himself  to  refer  the 
two  pending  causes  to  arbitration,  and  the  arbitrators  had 
made  an  award,  which  Doran  was  endeavouring  to  enforce 
against  the  company  by  action  or  otherwise,  then  that  case, 
Faviell  v.  Eastern  Counties  Kail  way,  would  have  been  more 
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in  point,  though  even  then  perhaps  not  entirely  applicable. 
That  case  does  not  show  certainly  whether  the  court  would 
have  thought  the  award  capable  of  being  upheld  by  action  or 
not.  They  would  certainly  have  struggled  hard  to  uphold 
it,  as  the  language  of  the  learned  judges  shew. 

But  there  is  no  question  here  about  Mr.  O’Reilly’s  right 
to  refer  the  causes  to  arbitration,  for  he  did  not  refer  them,  or 
either  of  them ; he  took  upon  himself  on  behalf  of  the  corpo- 
ration to  settle  them  himself  as  he  thought  fit,  promising  on 
their  behalf  that  they  would  do  certain  things  in  considera- 
tion of  the  action  being  withdrawn.  The  case  in  its  circum- 
stances more  resembles  that  of  the  Fishmongers’  Co.  v. 
Robertson  (5  M.  & G.  131),  but  there  the  question  which 
the  court  had  to  determine  was  not  whether  the  corporation 
could  be  compelled  to  do  what  their  agent  had  stipulated  on 
their  behalf,  for  they  had  executed  all  that  he  had  promised ; 
but  the  point  to  be  determined  was,  whether  Robertson,  the 
defendant,  after  he  had  thus  received  the  consideration  for  the 
promise  made  by  himself,  could  or  could  not  have  resisted 
the  performance  of  what  he  had  undertaken  to  do  on  the 
ground  that  the  corporation  were  never  legally  bound  by 
their  agent’s  parol  promise,  and  need  not  have  fulfilled  it  if 
they  had  chosen  to  refuse. 

It  need  hardly  be  said  that  the  parties  are  before  us  upon 
a very  different  question,  for  what  we  are  to  determine  is 
whether  a parol  agreement  which  the  attorney  of  the  Great 
Western  Railway  Company,  without  any  express  authority 
so  far  as  appears  from  the  Company,  took  upon  himself  to 
make  in  their  name,  can  be  enforced  against  them,  and  in 
an  action  of  assumpsit. 

The  judgment  of  the  court  in  the  case  of  the  Fishmongers’ 
Company  v.  Robertson  (admitting  it  to  be  recognized  in  sub- 
sequent decisions  as  good  law,  which  I think  we  cannot  say 
without  some  reservation)  is  an  instructive  case  upon  such 
questions  as  we  are  now  considering ; but  the  tendency  of 
what  is  said  in  the  argument  and  in  the  judgment  appears  to 
me  to  make  rather  against  than  in  favour  of  what  the  plaintiff 
is  obliged  to  contend  for  in  the  case  now  before  us. 

We  may  assume  that  if  Mr.  O’Reilly,  being  the  com- 
pany’s attorney  of  record,  had  without  any  special  authority 
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from  them  referred  to  arbitration  the  causes  which  he  was 
employed  to  defend,  his  submission  would  have  bound  them, 
and  that  any  award  which  upon  a like  submission  of  a cause 
between  individuals  would  have  been  enforced  as  coming 
within  the  scope  of  the  submission,  would  equally  have  been 
enforced  against  the  corporation. 

Yet  this  is  not  a case  of  that  kind  ; and  the  first  considera- 
tion to  be  disposed  of  is,  what  legal  authority  had  the  attorney 
to  make  such  engagements  as  he  did  make  on  behalf  of  the 
company.  I think  his  merely  being  their  attorney  to  defend 
the  suits  gave  him  no  authority  to  enter  into  such  engage- 
ments ; in  other  words,  to  make  himself  the  arbitrator,  and 
determine  or  settle  the  case  as  he  thought  proper.  In 
Iveson  one,  (fee.  v.  Connington  one,  (fee.  (1  B.  & C.  160), 
where  an  attorney  had  of  his  own  authority  entered  into  an 
arrangement  for  withdrawing  a cause  upon  terms  less  special 
than  the  present,  the  arrangement  was  sought  to  be  enforced 
against  the  attorney  himself,  so  far  as  it  respected  an  under- 
taking that  certain  costs  should  be  paid.  It  was  objected  that 
the  attorney  was  not  personally  liable,  not  having  engaged 
on  his  own  account,  and  that  at  any  rate  a demand  should 
first  have  been  made  upon  the  client.  But  the  court  held 
him  liable,  and  said,  “ he  cannot  be  considered  a surety,  for 
his  client  was  not  bound  by  that  arrangement.”  The  same 
case  is  more  fully  reported  in  2 D.  & Ry.  307. 

It  surely  could  never  be  admitted  that  an  attorney  em- 
ployed to  defend  such  a suit  could,  merely  by  virtue  of  his 
retainer  by  his  client,  make  such  terms  as  are  contained  in 
the  agreement  sued  upon  in  this  case ; if  he  could,  I do  not 
see  why  he  might  not  equally  have  bound  the  company  to 
change  the  line  of  the  railway,  so  as  to  take  it  wholly  from 
the  plaintiff’s  land,  or  to  cross  it  in  some  other  direction. 

What  is  complained  of  in  the  present  case  furnishes  as 
strong  an  argument  against  the  recognition  of  such  a general 
authority  as  can  well  be  supposed,  for  it  is  urged  that  the 
attorney  having  undertaken  that  a cattle-pass  should  be  con- 
structed, and  not  merely  cattle-guards,  has  undertaken  for 
that  being  done  which  is  nearly  if  not  quite  impracticable, 
and  which  had  never  before  been  contemplated. 

52  14  u.  c.  Q.  B. 
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But  then  the  plaintiff  contends  that  the  declaration  contains 
an  assertion  which  the  defendants  do  not  deny — that  the 
attorney  had  their  authority  for  making  the  very  agreement 
sued  upon.  I find  it  difficult  to  say  whether  this  is  correctly 
assumed  or  not.  The  plaintiff  in  his  declaration,  when  he 
states  the  fact  of  Mr.  O’Reilly  having  appeared  for  the 
defendants  in  the  several  actions,  avers  that  he  was  “ duly 
authorized  in  that  behalf;”  that  is,  that  he  was  their  duly 
authorized  attorney;  nothing  more  can  be  meant  there. 
Afterwards  the  plaintiff,  in  stating  the  agreement  sued  on, 
avers  that  on  the  16th  of  May,  1855,  the  plaintiff  and  the  de- 
fendants “ by  their  said  attorney,  who  then  was  duly  author- 
ized in  such  behalf”  made  their  agreement  in  writing  of  and 
concerning  the  premises,  in  the  words  following,  &c.,  setting 
out  the  writing  verbatim. 

Now  it  is  not  very  evident  whether  the  plaintiff  means 
anything  more  to  be  understood  than  that  Mr.  O’Reilly  was 
the  company’s  duly  authorized  attorney  in  such  behalf  as  has 
been  mentioned  before  ; that  is,  to  defend  the  actions  for 
them.  It  would  be  doing  no  violence  to  the  language  used, 
in  point  of  mere  grammatical  construction,  to  construe  it  to 
mean  that  he  made  the  special  agreement  set  forth,  being  duly 
authorized  by  the  company  to  make  such  agreement ; and  if 
the  words  should  be  taken  in  that  sense,  then  if  in  truth  the 
attorney  had  no  such  authority,  the  allegation  might  have 
been  traversed,  and  the  defendants  might  have  disputed  their 
liability  in  that  way.  If  we  can  as  properly  understand 
what  is  said  about  Mr.  O’Reilly’s  authority  to  mean  nothing 
more  than  that  being  the  attorney  for  the  defendants  in  those 
suits,  he  was  thereby  duly  authorized  to  bind  them  by  such 
an  agreement,  then  it  would  not  have  been  proper  to  traverse 
such  mere  legal  assumption ; but  the  right  course  was  to 
demur,  as  the  defendants  have  done,  and  submit  it  to  the 
court  as  a question  of  law.  If  the  scale  hangs  doubtful 
between  those  two  constructions,  we  ought,  I think,  to  decide 
in  favour  of  the  one  most  in  favour  of  the  plaintiff,  on  the 
consideration  that  the  plaintiff  states  what  the  defendants 
have  not  denied,  that  the  defendants  have  in  part  performed 
the  engagement  made  by  their  attorney,  by  paying  the  sum 
of  £175  mentioned  in  the  agreement. 


DORAN  V.  GREAT  WESTERN  RAILWAY  COMPANY.  411 

1 assume  then  that  Mr.  O’Reilly  was  duly  authorized  by 
the  seal  of  the  corporation  to  make  such  an  agreement  as  he 
did  make ; and  if  so,  then  I see  no  other  question  remaining 
than  the  question  whether  the  seal  of  the  corporation  should 
not  afterwards  have  been  affixed  in  order  to  perfect  the 
arrangement,  or  whether  the  company  could,  by  an  instru- 
ment under  their  seal,  empower  an  agent  to  make  in  their 
name  a contract  by  parol  which  they  could  not  themselves 
make  otherwise  than  by  deed  under  their  seal. 

I think  that  a corporation  whose  affairs  are  by  their  charter 
to  be  managed  by  a board  of  directors,  cannot  be  bound  by 
the  exercise  of  a discretion  delegated  by  the  directors  to  a 
third  party. 

Doubtless  a corporation  may  do  many  ordinary  matters 
by  their  servants  or  agents,  but  they  cannot  delegate  to  an 
agent  authority  to  bind  them  to  an  unlimited  extent  by 
engagements  entered  into  in  their  name.  And  in  this  case 
the  agreement  seems  to  have  been  framed  with  a regard  to 
this  consideration,  for  it  was  evidently  contemplated  that 
the  writing  signed  by  the  attorneys  was  to  be  looked  upon 
as  a mere  minute  upon  which  the  plaintiff’s  attorney  was 
content  to  withdraw  the  actions  at  the  assizes,  and  that  when 
the  assizes  were  over  proper  steps  should  be  taken  to  give  a 
legal  form  and  obligation  to  what  had  been  hastily  agreed 
upon  between  the  attorneys.. 

“The  suits  are  to  be  withdrawn,”  it  is  said,  “ and  the  agree- 
ment to  be  carried  out  by  the  Messrs.  Martin  on  Doran’s 
behalf,  and  Mr.  O'Reilly  on  behalf  of  the  company,  as  soon 
as  the  court  is  over”  Now  this  was  signed  in  May.  The 
company,  according  to  this  writing,  were  to  have  till  the  16th 
of  July  to  make  the  cattle-pass  and  the  crossing.  They  were 
not,  therefore,  to  do  those  things  as  soon  as  the  court  was 
over.  What  was  meant  I think  was,  that  Mr.  O’Reilly 
engaged  that  the  company  should  carry  out,  that  is,  put  in  a 
form  binding  upon  them,  what  he  had  informally  undertaken 
for  them.  The  declaration,  however,  proceeds  as  upon  a 
promise  actually  made  by  the  company,  which,  however, 
could  only  be  made  under  their  corporate  seal ; that  is,  a 
.•special  agreement  executory  in  its  terms,  and  such  therefore 
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as  the  law  could  not  imply.  On  this  ground  I think  the  action 
fails.  The  attorney  could  not,  upon  his  mere  general  authority 
as  attorney,  bind  the  company  by  these  stipulations;  but  they 
could  if  they  pleased  authorize  him  by  their  seal  to  make- 
such  an  arrangement : that  is,  to  pledge  them  to  the  oppo- 
site party  to  agree  to  such  terms  in  a formal  manner  as 
soon  as  the  court  was  over,  if  he  would  in  the  meantime 
withdraw  the  actions.  I incline  to  think  the  statements  in 
the  declaration  import  that  the  company  had  duly — that  is, 
under  their  seal  (if  that  was  indispensable) — authorized  the 
attorney  to  accept  such  terms  as  he  did  accept.  But  the 
effect  of  that  and  of  the  words  of  the  writing,  I think,  was 
that  it  required  afterwards  a proper  legal  covenant  by  the 
company  under  their  seal,  to  bind  them  to  do  that  which  they 
authorized  their  attorney  to  promise  they  would  agree  to. 

They  cannot,  in  my  opinion,  upon  the  facts  stated,  be 
charged  in  an  action  of  assumpsit  as  liable  under  a parol 
agreement  made  through  an  agent  to  do  that  which  they 
could  only  bind  themselves  under  their  seal  to  perform. 

Burns,  J. — The  question  raised  by  this  case  is  one  I can 
find  nowhere  expressly  treated  of,  and  it  seems  to  me  it  must 
be  governed  by  some  general  principles  derived  from  the 
law  of  principal  and  agent  rather  than  by  any  other  rule.  I 
take  it  to  be  quite  clear  that  the  defendants  could  not  be 
bound  by  the  agreement  declared  upon,  by  reason  of  any 
general  authority  of  the  attorney  to  conduct  the  defences  of 
the  suit  mentioned  in  the  declaration.  A party  may,  and 
even  a corporation  may,  be  bound  by  the  act  of  the  attorney 
in  referring  the  cause  to  an  arbitrator ; but  I do  not  see  that 
his  authority  as  attorney  gives  him  any  right  to  place  himself 
in  the  position  of  an  arbitrator,  to  determine  and  bind  the 
rights  of  his  client  by  every  agreement  he  may  choose  to 
make.  The  allegation  in  the  declaration,  that  the  defendants , 
by  their  said  attorney , who  then  was  duly  authorized  in  such 
behalf , made  their  certain  agreement  in  writing , cannot,  I 
think,  be  interpreted  to  mean  that  by  virtue  merely  of  his 
authority  as  the  attorney  in  the  suit  he  had  authority  to 
settle  it ; but  it  is  rather  to  be  interpreted  that  he  was 


DORAN  Y.  GREAT  WESTERN  RAILWAY  COMPANY.  413 

duly  authorized  as  the  agent  of  the  defendants  to  enter  into 
the  particular  agreement,  by  means  of  which  the  suits  were 
to  be  withdrawn  upon  certain  terms.  If  so,  then  the  case 
presents  itself  in  two  aspects  ; first,  if  the  agreement  is  to 
he  considered  as  the  final  arrangement  of  the  matter,  then 
the  attorney  has  not  sealed  it  in  anyway,  nor  is  it  an  under- 
taking by  the  defendants,  but  it  is  an  undertaking  by  the 
attorney  on  behalf  of  the  defendants  / and,  secondly,  it 
appears  to  be  an  undertaking  implying  that  it  was  properly 
to  be  carried  out  by  something  to  be  done  “ as  soon  as  the 
court  is  over.”  Now  suppose  we  interpret  the  expression 
that  the  agent  was  duly  authorized  to  enter  into  the  agree- 
ment, to  mean  that  he  was  empowered  under  the  corporation 
seal  to  make  the  agreement,  did  that  dispense  with  a seal  to 
the  agreement  declared  ofrl  The  plaintiff  has  declared 
upon  it  in  assumpsit,  treating  it  as  a parol  agreement  in 
writing.  He  does  not  treat  it  as  a sealed  instrument, 
though  he  says  the  agent  was  duly  authorized  to  enter  into 
it,  and  states  that  authority  in  such  a way  that  we  may 
imply  it  to  have  been  under  seal.  In  order  to  understand 
the  full  force  of  the  objection  we  must  consider  whether,  if 
the  instrument  set  out  had  been  signed  by  the  president  of 
the  company  without  any  seal,  it  would  have  been  sufficient 
to  have  enabled  the  plaintiff  to  have  maintained  an  action  of 
assumpsit.  I do  not  think  it  would.  The  agreement  is  of 
a special  nature,  and  an  executory  one,  and  in  order  to  bind 
the  company  I think  it  would  have  required  the  corporation 
seal,  in  which  case  the  action  must  have  been  covenant  and 
not  assumpsit. 

If  the  instrument  was  such  that  it  required  to  be  under 
seal  in  order  to  charge  the  defendants,  then  will  the  power  to 
the  agent  being  under  seal  dispense  with  the  agent  sealing 
the  instrument  which  is  to  charge  the  defendants,  or  will  the 
seal  affixed  to  the  power  be  incorporated  with  the  instrument 
so  as  to  charge  the  defendants  ? If  the  latter  be  held,  then 
this  action  should  have  been  in  covenant  and  not  assumpsit; 
but  the  plaintiff  does  not  pretend  that  to  be  so.  Then,  will 
the  agent  of  a principal  under  an  authority  under  seal,  in 
executing  an  instrument  which  if  executed  by  the  principal 
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would  be  required  to  be  executed  under  seal,  so  alter  the 
matter  that  the  instrument  itself  may  be  without  seal,  and 
thus  alter  the  nature  of  the  action  ? Some  decisions  in  the 
American  courts  seem  to  give  countenance  to  that  view, 
on  the  principle  that  the  seal  of  an  agent  for  a natural 
person  may  be  taken  as  the  seal  of  the  principal ; but  the 
seal  of  an  agent  never  can  be  taken  as  the  seal  of  the  corpo- 
ration. In  cases  of  leases  to  be  executed  by  agents,  where  a 
seal  of  course  would  be  required — that  is,  in  case  of  natural 
persons — Lord  Chief  Baron  Gilbert,  in  Bac.  Abr.  Leases, 
I.  10,  speaking  of  the  mode  of  executing  in  such  cases,  says : 
“ In  the  conclusion  of  the  instrument  it  is  proper  to  say — In 
witness  whereof  A.  B.,  of  such  a place , cfec.,  in  pursuance 
of  a letter  of  attorney  hereunto  annexed , bearing  date  such 
a day , hath  put  the  hand  and  seal  of  the  master , and  so  to 
write  the  master’s  name  and  deliver  it  as  the  act  and  deed  of 
the  master.”  I am  not  aware  that  any  distinction  can  be 
drawn  between  an  instrument  executed  by  an  agent  of  a cor- 
poration and  of  an  individual.  In  the  present  case,  the  plain- 
tiff having  set  out  the  instrument  in  the  declaration  in  hcec 
verba , we  see  that  the  master’s  name  is  not  put  to  it  at  all,  but 
it  is  an  undertaking  by  the  agent  for  the  master.  Supposing 
therefore  an  action  of  assumpsit  could  have  been  maintained 
if  the  company  had  sealed  it,  yet  by  the  manner  in  which  it 
is  executed  it  does  not  appear  to  have  been  executed  pursuant 
to  the  power,  for  the  agent,  instead  of  binding  the  company, 
binds  himself  for  the  company.  But,  secondly,  it  appears 
to  me  the  instrument  contemplated  something  to  be  done 
afterwards  to  carry  it  into  effect.  Mr.  O’Beilly  undertook 
on  behalf  of  the  company  that  the  agreement  should  be 
carried  out  as  soon  as  the  court  was  over.  This  could  not 
apply  to  the  performance  of  the  agreement,  because  the 
company  were  to  make  the  cattle-pass  by  the  16th  of  July 
after  the  agreement,  and  what  was  to  be  done,  after  the  court 
was  over  clearly  was  something  else.  I cannot  interpret  that 
to  mean  anything  else  than,  admitting  that  Mr.  O’Beilly  was 
authorized  under  seal  to  enter  into  such  agreement  as  he  did, 
yet  that  he  undertook  on  their  behalf  that  at  a future  time 
it  should  be  completed,  and  the  only  way  to  complete  it  so  as 
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to  make  it  a perfect  contract,  would  be  that  it  should  have 
the  common  seal  of  the  corporation  affixed  to  it.  I see  no 
other  way  to  carry  into  effect  a power  delegated  to  an 
agent  on  behalf  of  a corporation,  than  that  the  agreement 
which  he  makes  shall  be  completed  after  he  has  made  it  by 
the  corporation  affixing  their  seal  to  it;  or  to  treat  the 
instrument  as  sealed  with  the  corporation  seal  when  the 
attorney  annexes  his  power  under  seal  to  the  agreement 
he  has  entered  into.  In  the  present  case  it  appears  to 
me  very  plainly  that  neither  the  plaintiff  nor  the  attorney 
contemplated  or  supposed  the  agreement  was  sealed,  or  was 
to  be  treated  as  sealed  with  the  corporation  seal,  by  force  of 
the  attorney  being  duly  authorized  to  enter  into  it.  From 
its  terms  one  would  be  led  to  the  belief  that  both  parties  con- 
templated something  to  be  done  by  the  company  to  perfect 
the  agreement,  for  Mr.  O’Reilly  undertook  on  their  behalf 
that  it  should  be  completed.  The  case  presents  itself  to  my 
view  in  this  light — that  an  agreement  has  been  made  by  a 
duly  authorized  agent,  but  the  agreement  is  wanting  in  the 
common  seal  of  the  company  to  bind  the  corporation,  and 
the  corporation  are  repudiating  that  agreement  for  want  of 
the  seal.  The  question  then  is  simply  this : is  it,  without 
the  seal,  a perfect  or  an  imperfect  agreement.  If  it  were  a 
perfect  agreement,  a question  might  arise  whether  the  action 
should  be  assumpsit  or  covenant ; but,  as  I have  already 
stated,  that  question  does  not  arise,  for  the  plaintiff  does  not 
treat  it  as  a perfect  agreement  having  the  seal  of  the  corpo- 
ration, though  he  does  say  the  attorney  was  authorized  to 
enter  into  it.  I look  upon  it  as  an  imperfect  agreement  so 
far  as  the  company  is  concerned,  however  it  might  be  held 
to  bind  the  attorney  personally  that  the  company  should 
perform  it,  and  it  does  not  appear  to  me  any  action  at  law 
can  be  maintained  upon  it  against  the  defendants.  In  the 
case  of  Jackson  v.  The  North  Wales  Railway  Company  (18 
L.  J.  (Cii.)  91,"  13  Jur.  69),  a person  had  entered  into  a con- 
tract to  build  a railway  with  the  engineer  of  the  company 
who  was  authorized  to  make  the  contract,  but  the  company 
afterwards  repudiated  it,  and  one  object  of  the  bill  was  to 
compel  the  company  to  affix  the  common  seal  to  the  contract, 
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in  order  that  the  company  might  be  held  legally  responsible. 
It  must  have  been  supposed  a legal  contract  did  not  exist 
without  the  corporation  seal,  or  the  plaintiff  would  not  have 
prayed  for  such  relief.  The  Vice-Chancellor  held  the  plain- 
tiff had  no  equity,  for  the  mere  inability  to  enforce  a legal 
debt  at  law  does  not  give  the  party  a remedy  in  equity;  but 
he  thought  an  equity  arose  in  consequence  of  an  allegation 
that  the  defendants  had  moneys  in  hand  to  reimburse  the 
plaintiff  for  expenses  he  had  incurred,  and  on  that  account 
decreed  in  his  favour.  The  Lord  Chancellor  (Lord  Cottenham) 
thought  that  the  infinitesimally  small  quantity  of  equity 
which  the  Vice-Chancellor  saw,  was  wholly  evanescent,  and 
he  overruled  the  decision  on  that  point,  and  agreed  with  the 
Vice-Chancellor  on  the  other,  that  the  court  had  no  jurisdic- 
tion to  make  a contract  for  the  parties.  In  the  present  case 
I consider  the  agreement  which  the  attorney  entered  into 
inchoate  and  incomplete  for  want  of  the  corporation  seal,  and 
that  the  proper  construction  of  it  is  that  it  was  an  act  done 
by  art  attorney  authorized  to  do  it,  meaning  that  full  force 
should  be  given  to  it  by  the  company  carrying  out  what  the 
attorney  undertook  they  should  do,  and  that,  to  carry  out 
what  the  attorney  undertook  the  company  would  do,  the  com- 
pany should  have  sealed  a contract  to  the  effect  declared  on. 

McLean,  J.,  concurred. 

Judgment  for  defendants  on  demurrer. 


Bishop  v.  Martin. 

Declaration  for  malicious  arrest — Averment  for  want  of  reasonable  and 
'probable  cause , and  of  suit  ended — Arrest  of  judgment. 

Case,  for  malicious  arrest— The  first  count  charged  that  defendant,  not 
having  any  reasonable  or  probable  cause,  but  contriving,  &c.  (not  saying 
more  particularly  in  what  respect  there  was  such  want).  The  second 
count  was  similar,  except  that  in  the  conclusion  it  was  averred  that 
defendant,  not  having  any  reasonable  or  probable  cause  as  aforesaid, 
caused  plaintiff  to  be  arrested.  Neither  count  contained*  any  allegation 
that  the  suit  was  at  an  end. 

Held,  that  the  latter  objection  was  fatal,  and  judgment  was  arrested. 

Case,  for  malicious  arrest  on  mesne  process,  tried  at 
Hamilton,  before  Robinson,  C.  J. 

Plea — Not  guilty. 

Verdict  for  plaintiff,  £25  10s.  damages. 


BISHOP  V.  MARTIN. 
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A.  Richards  moved  for  a new  trial  on  the  law  and  evi- 
dence, or  to  arrest  the  judgment,  on  tiie  ground  that  there 
was  no  averment  in  the  declaration  of  want  of  probable  cause 
for  thinking  that  the  plaintiff  was  about  to  leave  Upper 
Canada,  with  intent,  &c.,  or  for  thinking  that  he  was  indebted 
in  the  sum  for  which  he  was  arrested,  or  any  other  sufficient 
allegation  of  want  of  reasonable  or  probable  cause. 

Crooks  shewed  cause,  and  cited  Daniels  v.  Fielding,  16 
M.  & W.,  200;  Doss  v.  Norman,  5 Ex.  359;  Saxon  v. 
Castle,  6 A.  & E.  652;  Taylor  v.  Willans,  2 B.  & Ad.  857 ; 
Roret  v.  Lewis,  5 D.  & L.  37  L;  De  Medina  v.  Grove, 
10  Q.  B.  152;  Churchill  v.  Siggers,  23  L.  J.  (Q.  B.)  308; 
Owens  v.  Purcell,  11  U.  C.  R.  390;  Smith  v.  Carder,  ib., 
77 ; Avery  v.  Fearnsides,  4 M.  & W.  168 ; 1 Saund.  228, 
note  1 ; Chy.  Pig.  I.  705  ; Steph.  Pig.  162-3. 

A.  Richards  supported  the  rule,  citing  Manning  v.  Rossin, 
3 C.P.  89  ; Lyons  v.  Kelly,  6 U.  C.  R.  278. 

The  declaration  is  sufficiently  set  out  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  declaration  contains  two  counts,  both  of  which  are 
imperfectly  framed. 

They  both  state  that  on.&c.the  defendant,  not  then  having 
any  reasonable  or  probable  cause , but  contriving,  &c.,  without 
alleging  more  particularly  in  what  respect  it  was  that  there 
was  a want  of  reasonable  or  probable  cause.  It  is  nowhere 
averred  in  either  count  that  defendant  had  not  reasonable  or 
probable  cause  for  swearing  to  the  debt,  or  that  he  had  not 
reasonable  or  probable  cause  for  swearing  that  he  believed 
the  defendant  was  immediately  about  to  leave  Upper  Canada ; 
but  merely,  as  I have  above  stated,  that  what  lie  did  he  is 
charged  with  having  done,  u not  having  any  reasonable  or 
probable  cause.” 

The  second  count  in  this  respect  is  like  the  first,  except  that 
in  the  latter  part  of  the  second  count  it  is  averred  that  the 
defendant,  not  having  any  reasonable  or  probable  cause , as 
aforesaid , caused  the  plaintiff  to  be  arrested.  The  first 
count  has  not  these  words  in  connection  with  the  statement  of 
53  14  u.  c.  q.  b. 
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the  arrest,  and  so  far  it  is  more  faulty  than  the  second  count ; 
but  it  may  be  said  that  there  is  no  difference  in  substance 
between  the  two,  because  what  is  stated  in  the  second  is 
necessarily  implied  in  the  first,  as  it  would  equally  have  been 
in  the  second,  from  what  had  been  before  averred  in  the 
count ; because,  if  the  defendant  sued  out  the  writ  and  made 
the  affidavit  without  any  reasonable  or  probable  cause,  the 
arrest  which  he  caused  to  be  made  under  the  writ  must 
necessarily  have  been  made  without  reasonable  or  probable 
cause. 

Neither  count  contains  any  allegation  that  shews  the  suit 
to  be  at  an  end  in  any  manner,  by  discontinuance,  verdict 
for  defendant,  or  otherwise ; and  on  that  ground  also  the 
sufficiency  of  the  declaration  is  excepted  to. 

We  are  of  opinion  that  the  latter  objection  is  fatal.  The 
case  of  Manning  v.  Rossin  et  al.  (3  C.P.  89)  is  in  point,  to  shew 
that  the  verdict  does  not  cure  the  want  of  any  allegation 
shewing  the  suit  at  an  end.  It  is  true  that  when  the  declara- 
tion is  such  as  shews  that  the  plaintiff  proceeds  upon  the 
ground  of  want  of  probable  cause  for  believing  that  he  was 
about  to  leave  Upper  Canada,  any  averment  respecting  the 
termination  of  the  suit  is  unnecessary,  because  in  such  cases 
the  existence  of  the  debt  sworn  to  is  not  disputed ; but  here, 
as  the  declaration  is  framed,  there  is  nothing  to  shew  that 
the  plaintiff  is  proceeding  upon  that  ground.  He  may,  for  all 
that  appears,  be  going  upon  the  ground  that  there  was  no 
debt  due,  or  not  a debt  for  such  amount  as  he  was  arrested 
for ; and  in  that  case,  before  he  could  recover  on  that  ground, 
it  should  be  averred  and  proved  that  the  suit  had  arrived  at 
a termination. 

We  think,  therefore,  that  the  rule  for  arresting  the  judg- 
ment must  be  made  absolute. 


Rule  absolute. 


GLASS  V.  DOBSON. 
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Glass  v.  Dobson. 

Trespass — Right  to  maintain , after  sale  by  plaintiff. 

Trespass  for  pulling  down  a house  in  Yorkville.  It  appeared  that  the 
Corporation  had  purchased  the  house  from  the  plaintiff,  and  paid  for  it, 
but  plaintiff  remained  in  possession. 

Held,  that  he  was  entitled  to  recover,  notwithstanding  the  sale. 

Trespass  for  pulling  down  a house  in  Yorkville. 

At  the  trial  at  Toronto,  before  Richards , J.,  the  evidence 
shewed  that  on  the  merits  the  plaintiff  had  no  ground  of 
action.  His  house  had,  it  seemed,  been  kept  in  a disorderly 
manner  by  some  woman  who  had  left  it. 

The  Corporation  had  bought  the  house  from  the  plaintiff 
and  paid  him  for  it,  and  gave  directions  to  have  it  pulled 
down  ; but  before  it  was  pulled  down  by  their  directions,  and 
after  its  sale  to  the  Corporation,  defendant,  a neighbour, 
pulled  it  down,  having  no  right,  for  all  that  appeared,  in  the 
property,  nor  any  permission  to  do  what  he  did  from  any  one 
that  had  right.  The  jury  found  for  the  plaintiff,  and  £5 
damages. 

JEccles  obtained  a rule  last  term  for  a new  trial  on  the 
law  and  evidence,  and  for  misdirection,  to  which  no  cause 
was  shewn ; but  on  moving  the  rule  absolute,  he  said  a 
new  trial  was  not  desired  unless  it  could  be  granted  without 
costs,  on  the  ground  that  the  defendant  ought  to  be  allowed 
to  avail  himself  of  the  right  to  the  house  being  in  the  Cor- 
poration under  a deed  from  plaintiff  himself. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  only  question  is,  whether  under  the  plea  that  the  house 
was  not  the  plaintiff’s,  the  defendant  could  properly  have 
had  a verdict  in  his  favour, — the  truth  of  the  case  being 
that  the  plaintiff  was  still  sufficiently  in  possession  of  the 
house,  though  he  had  sold  it  to  the  Corporation,  to  entitle 
him  to  bring  trespass  against  a wrong-doer,  having  his  goods 
still  in  the  house,  and  not  having  given  up  possession.  We 
think  in  strictness  of  law  the  verdict  was  right,  and  the  jury 
very  properly  gave  but  trifling  damages.  . 

Rule  discharged. 
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Spires  v.  Barrick. 

Action  for  shooting — Threats , how  far  a,  justification — Pleading. 

Trespass  for  assaulting  the  plaintiff,  and  shooting  at  and  wounding  him 
with  a pistol.  Plea,  that  the  plaintiff  and  thirty  others  threatened  to 
break  into  defendant’s  dwelling  house,  where  he  was  peaceably  residing 
with  his  family,  and  to  assault,  tar  and  feather,  and  ride  him  on  a rail  ; 
that  they  were  armed  and  riotously  assembled  in  front  of  the  house,  and 
apparently  in  the  act  of  breaking  into  it  to  accomplish  such  threats  ; 
whereupon  defendant,  having  good  reason  to  believe  and  verily  believing 
that  they  were  then  breaking  into  his  house  against  his  will,  for  the  said 
purpose,  in  defence  of  himself  and  his  house,  and  in  order  to  prevent 
them  from  entering,  and  tarring  and  feathering  him,  &c. , opposed  such 
entrance,  and  in  doing  so  unavoidably  committed  the  trespasses  in  the 
declaration  mentioned,  as  he  lawfully  might,  using  no  unnecessary  force 
or  violence,  and  doing  no  more  injury  to  the  plaintiff  than  was  necessary 
to  effect  such  purpose. 

Held , on  demurrer,  plea  bad,  as  shewing  no  defence,  for  before  firing 
defendant  should  have  warned  the  plaintiff  to  desist  and  depart,  which 
was  not  averred. 

Semble,  also,  that  it  was  insufficient  in  point  of  form,  for  not  shewing 
expressly  whether  defendant  intended  to  admit  the  shooting  or  not. 

Trespass — The  declaration  charged  that  the  defendant, 
with  force  and  arms,  &c.,  assaulted  the  plaintiff,  and  then 
wounded  and  maltreated  him,  and  shot  off  and  discharged  a 
pistol  then  loaded  with  gunpowder  and  leaden  slugs,  bullets 
or  shot ; which  said  pistol  so  loaded  the  defendant  then  held 
at  and  against  the  plaintiff,  and  thereby  and  therewith  shot, 
struck,  and  wounded  the  plaintiff  in  so  grievous  a manner 
that  his  life  was  by  means  thereof  then  greatly  despaired  of; 
and  by  reason  of  such  wounding  the  plaintiff  then  became 
lame,  sick,  and  disordered,  &c.,  and  so  continued  for  a long 
time,  and  was  thereby  rendered  incapable  of  transacting  his 
business,  and  also  thereby  incurred  expense  in  endeavour- 
ing to  be  cured,  &c. 

Plea — That  before  and  at  the  said  time  when,  &c.,  defend- 
ant was  possessed  of  a dwelling  house,  in  which  he  and  his 
family  were  then  peaceably  and  quietly  residing,  situate,  &c.: 
that  the  plaintiff  and  divers  others,  to  the  number  of  thirty 
others — to  wit,  one  W.  S.  and  divers  others  to  the  defendant 
unknown — at  the  said  time  when,  &c.,  threatened  to,  with 
force  and  arms  and  a strong  hand,  break  into  the  said 
dwtlling  house  of  the  defendant,  with  force  and  arms,  &c., 
and  assault  the  defendant,  and  beat,  and  tar  and  feather  him, 
and  ride  him  upon  a rail,  and  thereby  then  do  him  some 
grievous  bodily  harm ; and  the  plaintiff  and  the  said  divers 
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other  persons  were  then  riotously  and  tumultuously  assem- 
bled together  near  to  and  in  front  of  such  dwelling  house  in 
which  the  defendant  and  his  family  were  then  residing  and 
being  as  aforesaid,  and  the  said  plaintiff  and  the  said  divers 
other  persons  then  were  armed  with  divers  unlawful  weapons, 
to  wit,  twenty  knives  and  twenty  guns  ; and  were  then 
apparently  in  the  act  of,  with  force  and  arms,  (fee.,  and  a 
strong  hand,  breaking  into  the  said  dwelling  house  of  the 
defendant,  in  which  the  defendant  and  his  family  were  so 
then  peaceably  and  quietly  residing  and  being  as  aforesaid, 
for  the  purpose  of  accomplishing  the  said  threats  so  by  the 
said  plaintiff  and  the  said  divers  other  persons  made  as 
aforesaid,  whereupon  and  by  reason  whereof  the  defendant, 
at  the  said  time  when,  (fee.,  having  good  reason  to  believe, 
and  then  verily  and  truly  believing,  that  the  plaintiff  and 
the  said  divers  other  persons,  so  then  armed  with  such 
unlawful  weapons  as  aforesaid,  were  then,  without  the  leave 
or  license  and  against  the  will  of  the  defendant,  with  force 
and  arms,  (fee.,  and  a strong  hand,  breaking  into  the  said 
dwelling  house  of  the  defendant,  in  which  the  defendant  and 
his  family  were  then  so  peaceably  and  quietly  residing  and 
being  as  aforesaid,  for  the  purpose  of  accomplishing  the  said 
threats,  so  by  the  said  plaintiff  and  the  said  divers  other 
persons  made  as  aforesaid,  in  defence  of  himself  and  his  said 
dwelling  house,  as  the  defendant  then  had  good  reason  to 
believe,  and  did  then  verily  believe,  and  in  order  to  prevent 
the  plaintiff*  and  said  divers  other  persons  so  then  armed  with 
such  unlawful  weapons  as  aforesaid,  from,  without,  the  leave 
or  license  and  against  the  will  of  the  defendant,  with  force 
and  arms,  (fee.,  and  a strong  hand,  then  breaking  into  the  said 
dwelling  house  of  the  defendant,  in  which  the  defendant  and 
his  family  were  then  so  peaceably  and  quietly  residing  and 
being  as  aforesaid,  and  from  then  with  force  and  arms,  (fee., 
assaulting  the  defendant,  and  beating,  tarring  and  feathering 
him,  riding  him  upon  a rail,  and  thereby  doing  him  some 
grievous  bodily  harm,  as  the  defendant  then  had  good  reason 
to  believe,  and  did  truly  believe,  the  defendant  did  then  resist 
and  oppose  such  entrance  of  the  plaintiff  and  the  said  divers 
other  persons  into  the  said  dwelling  house  for  the  purpose 
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aforesaid,  as  the  defendant  then  had  good  reason  to  believe 
and  then  did  verily  and  truly  believe,  and  in  so  doing 
did  necessarily  and  unavoidably  commit  the  said  trespasses 
in  the  declaration  mentioned,  as  he  lawfully  might  for  the 
cause  aforesaid,  using  no  unnecessary  force  or  violence, 
or  doing  no  more  injury  to  the  plaintiff  in  that  behalf  than 
was  necessary  to  effect  such  purpose,  as  the  defendant  then 
had  good  reason  to  believe  and  did  verily  believe — which 
are  the  same  alleged  trespasses  in  the  declaration  mentioned, 
whereof  the  plaintiff  hath  complained  against  the  defendant. 
Verification. 

Demurrer. — That  the  said  plea  professes  to  be  pleaded  to 
all  the  causes  of  action  in  the  declaration  mentioned,  and 
yet  it  justifies  but  a portion  of  the  trespasses  in  the  declara- 
tion set  forth : that  though  pleaded  as  a justification,  it 
shews  nothing  which  will  justify  the  shooting  alleged  in  the 
declaration : that  it  shews  no  force  used  or  attempted  on  the 
part  of  the  plaintiff,  and  no  attempt  on  his  part  to  enter  the 
defendant’s  house  or  assault  him  or  his  family,  but  merely  a 
belief  that  he  and  his  associates  were  doing  so,  which  cannot 
justify  the  trespasses  alleged  in  the  declaration. 

M.  G.  Cameron , for  the  demurrer,  cited  Gregory  v.  Hilb 
8 T.  R.  299  ; Bush  v.  Parker,  1 Bing.  H.  C.  72  ; Green  v. 
Goddard,  Salk.  641 ; Cockcroft  v.  Smith,  8 T.  R.  299  ; 
Oakes  v.  Wood,  2 M.  & W.  791 ; Reece  v.  Taylor,  4 K& 
M.  470;  Johnson  v.  Northwood,  7 Taunt.  689;  Dale  v. 
Wood,  7 Moore,  33. 

Martin , contra,  cited  Weaver  v.  Bush,  8 T.  R.  78 ; Polk- 
inhorn  v.  Wright,  15  L.  J.  (Q.  BJ,  70;  Bull  N.  P.  18 ; 1 
Sid.  246  ; 1 Roll.  Rep.  19. 

Robinson,  0,  J.,  delivered  the  judgment  of  the  court. 

We  regret  that  we  feel  ourselves  bound  to  say  that  this 
plea  cannot  be  supported,  for  the  plaintiff  had  no  meritorious 
ground  of  action,  as  appeared  at  the  trial;  on  the  contrary, 
he  deserved  what  he  met  with.  There  are  several  objections, 
we  think,  to  the  plea.  It  is  urged  that  a wounding  of  the 
plaintiff  should  be  in  terms  confessed  when  it  is  attempted  to 
be  justified,  and  that  here  the  defendant  does  not  in  terms 
confess  the  shooting  at  the  plaintiff  and  wounding  him,  but 
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he  says  that  he  unavoidably  and  necessarily  committed  the 
trespasses  charged* 

It  has  been  argued  on  the  part  of  the  defendant,  that  as 
the  plea  is  not  limited  to  any  part  of  the  grievances  com- 
plained of,  it  must  be  taken  as  intended  to  be  an  answer  to 
all,  and  no  doubt  as  against  the  defendant  himself  we  must 
so  regard  the  plea,  and  the  plaintiff  can  claim  to  have  it  so 
considered.  It  is  true  also,  that  in  the  conclusion  of  the  plea 
the  defendant  admits  that,  in  order  to  defend  his  person  and 
his  dwelling  from  violence,  he  committed  the  trespasses  in 
the  declaration  mentioned ; that  is,  all  the  trespasses. 

There  is  no  doubt  that  the  plaintiff  can  insist  on  the  plea 
being  considered  as  intended  to  be  a bar  to  the  action  as 
respects  all  the  trespasses  charged  ; yet  I donbt  whether  the 
defendant  is  relieved  from  the  necessity  of  confessing  the 
injuries  in  the  aggravated  form  in  which  they  are  charged, 
if  he  means  his  justification  to  extend  to  them  all. 

But  if  this  were  not  so,  we  should  then  have  to  consider 
whether  what  is  pleaded  is  in  law  a sufficient  answer  to  the 
injuries  complained  of. 

I must  say  that  I think  it  ought  to  be  held  to  be  sufficient. 
If  the  plaintiff  and  his  thirty  associates  had  merely  presented 
themselves  in  front  of  defendant’s  house,  without  arms  or 
any  show  of  violence,  and  had  communicated  to  him  as  a 
matter  of  information  that  they  intended  to  tar  and  feather 
him  and  ride  him  on  a rail — however  uncomfortable  the 
announcement  might  make  him — I do  not  suppose  that  he 
would  have  been  justified  in  firing  upon  them  from  the 
apprehension  that  they  might  mean  to  do  what  they  said 
they  would. 

But  the  plea  states  more  than  that  against  the  plaintiff ; 
it  fairly  imports  that  he  and  his  companions  came  armed, 
and  with  show  of  violence  threatened  to  break  into  the  de- 
fendant’s house,  and  to  take  him  out  and  tar  and  feather  him, 
and  ride  him  on  a rail,  and  were  proceeding,  as  he  believed 
and  had  reason  to  believe,  to  carry  their  threat  into  execution. 

It  is  hardly  necessary  to  say  that  there  could  be  no  pos- 
sible excuse  for  such  conduct  on  the  part  of  the  plaintiff, 
and  that  the  most  profligate  person  on  earth  has  as  perfect 
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a right  to  protect  himself  and  to  be  protected  bylaw  against 
such  an  outrage  as  the  most  innocent  man  breathing:. 

Then  we  are  to  suppose  such  a demonstration  made  before 
the  dwelling  house  of  a man,  living  as  it  may  be  in  a retired 
place  on  his  farm,  with  no  assistance  at  hand,  and  nothing 
to  deter  or  check  the  assailants  but  such  means  of  defence 
as  he  can  individually  employ. 

Is  he  to  wait  till  the  mob  have  actually  invaded  his  dwel- 
ling, or  till  they  have  laid  hold  of  his  person,  or  have  got 
within  striking  distance  of  him  ? If  he  must,  there  can  be 
little  hope  of  his  resistance  being  successful,  and  certainly 
the  law  does  not  demand  of  him  that  he  should  resign  him- 
self to  such  treatment  as  the  plea  describes,  if  it  be  possible 
for  him  to  avert  it. 

On  the  other  hand,  the  law  is  properly  careful  to  exact 
that  people  shall  not,  on  the  mere  apprehension  of  violence 
which  is  not  imminently  threatened,  resort  to  desperate 
means  ot  defence,  and  shed  blood  without  necessity,  though 
there  be  a very  considerable  provocation  and  some  show  of 
violence.  Generally  speaking,  it  must  be  left  to  be  ascer- 
tained as  a question  of  fact  upon  the  trial,  whether  the 
means  of  resistance  adopted  were  justified  by  the  nature  of  the 
attack.;  yet  it  must  he  always  a question  which  the  plaintiff 
may  put  to  the  court,  whether  upon  the  defendant’s  plea, 
admitting  it  to  be  trne,  he  shews  a sufficient  justification  for 
the  force  used  by  him,  particularly  where,  as  in  this  case,  he 
makes  use  of  firearms,  and  wilfully  inflicts  a serious  wound. 

We  consider  this  plea  comes  short  of  being  a sufficient 
defence  in  these  respects.  The  defendant  states  the  threats 
used,  and  that  he  believed  and  had  reason  to  believe  that 
the  plaintiff  and  the  others  were  about  to  tar  and  feather 
him,  and  that  being  armed  and  riotously  assembled,  they 
were  apparently  breaking  into  his  house;  and  he  relies  on 
this  as  sufficient  justification  for  his  doing  all  that  he  is 
charged  with  doing;  but  we  think  it  was  necessary  for 
him,  according  to  adjudged  cases,  before  he  fired  upon  the 
plaintiff,  to  have  warned  the  party  to  desist  and  to  depart, 
or  that  he  would  fire.  Such  request  to  depart  would  not 
have  been  necessary,  perhaps,  if  the  defendant  had  been 
actually  advancing  Upon  the  plaintiff  in  the  attitude  of 
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assaulting  him,  and  still  less  if  any  of  them  had  actually 
struck  him;  but  firing  at  another  cannot  be  justified  upon 
the  ground  of  threats  of  personal  violence  merely,  or  by  the 
fact  of  the  defendant  believing  and  having  reason  to  believe 
that  they  would  execute  their  threats,  or  by  the  plaintiff 
being  apparently  in  the  act  of  breaking  into  the  house. 

If  a man  sees  another,  as  he  supposes,  breaking  into  his 
house,  and  without  notice  fires  at  him  and  wounds  him,  it 
will  not  be  a legal  justification  for  him  to  allege  that  the 
man  was  apparently  breaking  into  his  house.  Here  there 
were  threats  accompanying  the  appearance;  but  still  we 
consider  that  without  something  more  that  would  not  justify, 
without  warning  or  requesting  the  party  to  desist. 

In  my  opinion  also  the  conclusion  of  the  plea  was  insuffi- 
cient, for  the  defendant  pleads  that  he  used  no  unnecessary 
force  or  violence,  and  did  no  more  injury  to  the  plaintiff  than 
was  necessary ; by  which  it  is  uncertain  whether  he  may  not 
mean  to  deny  the  shooting  if  that  were  necessary,  for  he 
does  not  confess  that  he  shot  the  plaintiff,  and  does  not  say 
that  it  was  necessary  for  him  to  do  so  in  order  to  protect 
himself ; he  leaves  us  to  infer  that  or  not,  as  we  may  gather 
from  his  whole  statement. 

Judgment  for  plaintiff  on  demurrer. 


5i  (to  56) 
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Murphy  et  al.  v.  Cotton  et  al. 

Arbitration — Application  to  set  aside,  allowed  in  the  second  term  after  award 
— Omission  to  return  evidence  as  required  by  submission — Construction  of 
submission. 

An  action  of  covenant  was  referred  at  Nisi  Prius,  and  it  was  agreed  that  on 
certain  breaches  assigned  a verdict  should  be  taken  for  the  plaintiff  for 
specified  sums,  the  damages  on  other  breaches  being  reserved  ; and  as  to 
two  of  the  breaches  particularly,  that  a verdict  should  be  entered  for  the 
plaintiff  for  £125,  subject  to  the  award.  The  rule  of  reference  expressly 
required  that  the  arbitrators  should  report  in  or  with  their  award  the 
evidence  and  facts  on  which  they  should  find  the  damages  awarded  (if 
any)  on  either  or  both  of  these  breaches,  so  as  to  enable  this  court  to 
determine  whether  such  evidence  and  facts  in  law  would  warrant  the 
damages.  The  arbitrators  awarded  damages  on  each  of  these  breaches, 
but  omitted  to  return  with  their  award  the  evidence  or  facts  on  which 
they  had  proceeded.  A copy  of  the  evidence  was  only  found  in  court, 
not  signed  by  the  arbitrators,  or  annexed  to  the  award,  or  referred  to  in 
it ; and  the  facts  did  not  otherwise  appear. 

Held,  that  under  the  circumstances  of  the  case  and  terms  of  the  submission, 
the  award  might  be  moved  against  although  the  first  term  after  it  was 
made  had  expired. 

Held  also,  that  the  award  was  invalid  for  want  of  a proper  return  of  the 
evidence  and  facts,  as  required  by  the  rule  of  reference. 

Sernble,  that  under  the  terms  of  the  submission  no  judgment  could  be 
entered  up  for  the  sum  awarded,  without  an  application  to  the  court. 

In  Easter  Term  last  Read  obtained  a rule  in  the  Prac- 
tice Court  on  the  plaintiffs  to  shew  cause  in  full  court  this 
term  why  the  verdict  in  this  cause  on  the  3rd  and  7th 
breaches  in  the  first  count  of  the  declaration  assigned  should 
not  be  set  aside,  and  a new  trial  granted  ; or  why  the  award 
made  in  respect  of  the  said  breaches  should  not  be  set  aside, 
on  the  ground  that  it  was  not  final ; that  the  arbitrators  have 
not  stated  therein  or  returned  therewith,  or  stated  to  this 
court,  the  facts  on  which  they  found  the  damages  awarded 
to  the  plaintiff  on  both  or  either  of  the  said  two  breaches ; 
or  why  all  the  proceedings  on  the  award  should  not  be 
stayed,  on  the  ground  that  the  arbitrators  had  not  fulfilled  the 
objects  of  the  reference  in  not  making  such  report  of  the  facts 
on  which  they  made  their  award  in  the  plaintiff’s  favour. 

An  action  of  covenant  between  the  parties  came  on  for 
trial  at  the  assizes  in  Toronto,  in  May,  1855,  when  it  was 
agreed  that  on  certain  breaches  assigned  a verdict  should  be 
taken  for  the  plaintiffs  for  such  sums  as  the  parties  then 
named,  the  damages  on  some  of  the  breaches  being  reserved  : 
and  as  to  two  of  the  breaches  in  particular — nanfely,  the  third 
and  seventh  breaches  assigned  in  the  first  count  of  the 
declaration — it  was  agreed  that  a verdict  should  be  entered 
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in  regard  to  each  of  these  breaches  in  the  plaintiff’s  favour 
for  £125,  subject  to  be  increased  or  reduced,  or  a verdict 
entered  for  defendants  on  such  breaches,  or  either  of  them, 
according  to  the  award  of  the  arbitrators  named,  with  power 
to  them  to  choose  a third  in  case  of  disagreement.  The 
award  of  the  two,  or  a majority  of  the  three,  if  a third 
should  be  chosen,  to  be  made  in  writing  on  or  before  the 
first  day  of  the  next  term  (Easter). 

And  it  was  expressly  required  by  the  rule  of  reference  that 
the  arbitrators  should  “ report  in  their  award,  or  therewith, 
the  evidence  and  the  facts  on  which  they  should  find  the 
damages  awarded  to  the  plaintiffs,  if  any  should  be  awarded, 
on  either  or  both  of  the  breaches,  so  as  to  enable  the  Court  of 
Queen’s  Bench  to  determine  whether  under  the  contract  sued 
on,  and  the  said  3rd  and  7t>h  breaches,  such  evidence  and 
facts  warrant  in  law  the  damages  awarded,  if  any;  with  leave 
to  the  court  to  strike  out  any  sums  not  legally  admissible 
that  can  be  separated  from  the  residue  of  the  award,  and  to 
confirm  the  award  or  verdict  for  the  amount,  if  any,  to  which 
the  plaintiffs  may  be  legally  entitled  on  the  3rd  and  7th 
breaches,  or  either  of  them,  and  the  evidence  and  facts  found 
by  the  arbitrators  / the  arbitrators  to  have  power  to  enlarge 
the  time  to  fourteen  days  after  the  first  day  of  Easter  Term. 

And  it  was  ordered  (with  consent)  that  the  parties  shall 
on  their  respective  parts  stand  to  and  abide  by  the  award 
to  be  made  as  aforesaid,  or  the  same  may  be  amended  as 
aforesaid,  or  confirmed  by  the  court  of  Queen’s  Bench. 

Costs  of  the  reference  and  award  to  be  in  the  discretion 
of  the  arbitrators.  Costs  of  the  cause  to  abide  the  event. 

The  two  arbitrators  named  at  Nisi  Prius  made  an  award 
on  the  11th  of  December,  1855  ; in  which  they  recited  fully 
the  rule  of  reference,  and  that  the  time  had  been  enlarged  by 
consent  and  order  of  a judge  till  the  14th  of  December;  and 
by  their  award  they  stated  that  having  taken  upon  them- 
selves the  burden  of  the  reference,  and  duly  considered  the 
several  allegations  of  the  parties,  and  the  proofs,  vouchers 
and  documents,  which  had  been  given  in  evidence  before 
them,  they  did  thereby  award  that  as  to  the  3rd  breach  in 
the  first  count  they  find  for  the  plaintiffs  damages  to  the 
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amount  of  £110,  and  on  the  7th  breach  in  the  first  count 
they  find  for  the  plaintiffs  damages  £194 ; and  that  the 
plaintiffs  and  defendants  should  equally  defray  the  costs  of 
and  incidental  to  the  reference  and  award  ; and  they  taxed 
and  allowed  the  costs,  including  the  preparing  of  the  award, 
at  £100. 

No  evidence  seemed  to  have  been  attached  to  the  award, 
or,  so  far  as  appeared,  in  any  manner  returned  with  it. 

The  action  was  upon  a covenant  to  do  certain  work  upon 
a railway  job,  in  or  near  Toronto. 

In  Hilary  Term,  1856,  the  plaintiff’s  attorney,  it  seemed, 
applied  to  the  court  to  compel  the  arbitrators  to  deliver 
their  award  to  them,  they  having  refused  to  do  so  until  their 
fees  were  paid,  which  fees  it  was  submitted  were  excessive, 
and  it  was  moved  that  they  should  be  taxed. 

The  award,  it  seemed,  was  in  consequence  of  that  applica- 
tion produced,  and  filed  in  court  on  the  27th  of  February 
(the  second  Tuesday  in  term). 

In  Easter  Term  last  (3rd  June)  the  defendants  moved  for 
this  rule  for  setting  aside  the  award,  upon  an  affidavit  of 
Mr.  Head,  defendant’s  attorney,  to  which  were  annexed 
several  sheets  of  notes  roughly  taken  of  evidence  given 
before  the  arbitrators;  and  the  affidavit  stated  that  that  was 
a copy  of  the  evidence  taken  by  the  arbitrators  and  returned 
to  the  Court  of  Queen’s  Bench,  but  that  the  defendant  had 
been  unable  to  ascertain  when  the  same  was  returned  or 
filed,  and  that  the  clerk  of  the  court  declared  he  did  not 
know.  The  paper  had  no  mark  of  filing  upon  it,  and  it 
was  not  authenticated  by  the  signature  of  the  arbitrators,  or 
any  one,  further  than  that  at  the  foot  of  each  deposition  there 
was  what  appeared  to  be  the  real  signature  of  the  respective 
deponents. 

The  affidavit  of  Mr.  Bead  further  stated  that,  except  so 
far  as  contained  in  this  paper,  the  arbitrators  had  not 
reported  to  the  court  or  caused  to  be  filed  there  the  facts,  or 
any  report  of  the  evidence  on  which  they  found  the  damages 
awarded  on  the  3rd  and  7th  breaches. 

Boomer  shewed  cause,  and  cited  Buss,  on  Arb.  617;  Mac- 
Arthur  v.  Campbell,  5 B.  & Ad.  518;  Brooke  v.  Mitchell,  6 
M*.  &W.  473;  Biccard  v.  Kingdon,  3 D.  & L.  773;  Thompson 
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v.  Jennings,  10  Moore,  110 : Mortin  v.  Burge,  4 A.  & E. 
973 ; Lyng  v.  Sutton,  5 Dowl.  39. 

Read , contra,  cited  Potter  v.  Newman,  4:  Dowl.  504:; 
Bennett  v.  Skardon,  5 M.  & B.  10 ; Allenby  v.  Proudlock, 
4 Dowl.  54 ; Worrell  v.  Deane,  2 Dowl.  261 ; Hemsworth  v. 
Brian,  7 M.  & Gr.  1009 ; Bottomley  v.  Buckley,  4 D.  & L. 
157 ; Buss,  on  Arb.  236. 

Bobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think,  under  the  peculiar  circumstances  of  the  case, 
considering  the  terms  of  the  submission,  that  the  court  can 
entertain  the  application  to  set  aside  the  award,  though  not 
made  till  the  second  term  after  the  award  was  signed.  It 
was  the  intention  of  the  parties,  plainly  expressed,  that  the 
arbitrators  should  put  the  defendants  in  a situation  to  take 
the  opinion  of  the  court  upon  the  question,  whether  the 
evidence  and  the  facts  found  by  them  warranted  their  award 
in  point  of  law,  considering  the  nature  of  the  pleadings,  for 
it  was  only  the  cause  that  was  referred : and  it  appears  to  me, 
from  the  peculiar  terms  of  the  submission,  that  no  judgment 
could  be  entered  up  for  the  sums  awarded  without  an  appli- 
cation to  the  court ; but  however  that  may  be,  it  is  shewn 
that  up  to  this  time  the  arbitrators  have  never  done  what 
was  incumbent  on  them  to  do  to  make  their  award  valid,  and 
to  enable  the  defendant  to  take  the  opinion  of  the  court  as 
provided  in  the  submission.  It  is  not  shewn  when  or  how 
the  paper  said  to  be  a copy  of  the  evidence  found  its  way 
into  the  crown  office ; but  it  was  never  attached  to  the 
award,  or  referred  to  in  it,  nor  is  it  in  any  manner  authen- 
ticated by  the  arbitrators  as  the  evidence  on  which  they  pro- 
ceeded; and  if  it  were,  still  the  terms  of  the  submission 
require  something  more  than  the  mere  returning  a transcript 
of  the  evidence.  The  arbitrators  were  bound  to  state,  for 
the  information  of  the  parties  and  of  the  court,  what  facts 
they  found  to  be  established  by  the  evidence,  in  order  that  a 
judgment  might  be  formed  whether  the  facts  so  found  by 
them  would  legally  support  a verdict  to  be  entered  up  in 
pursuance  of  their  award.  We  have  considered  whether  we 
could  properly  call  upon  the  arbitrators  now  to  supply  that 
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defect ; but  we  think  there  are  several  objections  to  such  a 
course,  and  that  we  must  consider  the  object  of  the  reference 
as  having  failed,  and  allow  the  parties  to  go  again  to  trial. 

We  therefore  make  absolute  the  rule  for  setting  aside  the 
award  and  verdict.  Rule  absolute. 


Skilbeck,  as  Treasurer,  and  Young,  as  President,  of 
the  Port  Sarnia  Building  Society,  v.  Porter  and 
Curtis. 

Construction  of  instrument — Promissory  note  or  guarantee — Account  stated. 

W.  made  a note  payable  to  plaintiffs,  on  which  defendants  endorsed  their 
names.  It  was  proved  to  have  been  given  for  money  lent  to  W.  by  the 
plaintiffs  in  defendants’  presence,  and  for  which  they  agreed  to  become 
security ; that  one  of  them  had  paid  interest  on  it,  and  that  both  had 
promised  to  pay  the  note  when  spoken  to. 

Held , that  defendants  could  not  be  held  liable  in  any  way  as  upon  a note, 
and  that  the  evidence  would  not  support  an  account  stated. 

Quaere — Whether  plaintiffs  could  have  recovered  as  upon  a guarantee. 

Assumpsit,  upon  the  following  instrument : — 

“<£50  Port  Sarnia , 29th  May , 185 

“ Fifteen  months  after  date  we  promise  to  pay  unto  the 
Treasurer  and  President  of  the  Port  Sarnia  Building  Society  the 
sum  of  £50  currency,  with  interest  payable  every  six  months,  for 
value  received.  (Signed),  George  H.  Wilcox.” 

On  the  back  of  the  note  were  written  the  names  of  Peter 
Porter  and  Don  C.  Curtis,  the  defendants. 

At  the  trial  at  Simcoe,  before  Hagarty,  J.,  the  lirst  and 
second  counts  were  abandoned.  In  the  third  count  the  note 
was  stated  to  have  been  made  by  Wilcox,  payable  as  in  the 
note  is  mentioned.  It  was  averred  that  the  payees  were 
respectively  treasurer  and  president : that  the  note  was  de- 
livered to  them : that  they  endorsed  and  delivered  the  note 
to  the  defendants,  who  afterwards  endorsed  and  delivered  it 
to  the  plaintiffs  as  president  and  treasurer,  &c. ; that  at  the 
time  of  the  last  endorsement,  and  from  thence,  &c.,  the  said 
Skilbeck  was  treasurer,  and  the  said  Young  president  of  the 
said  building  society;  that  Wilcox  did  not  pay  the  note 
when  duly  presented,  of  which  notice  was  given  to  defendants, 
whereby  defendants  became  liable  to  pay  the  said  note  to  the 
plaintiffs  as  such  treasurer  and  president  respectively,  &c. 
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In  the  fourth  count  the  note  was  set  out,  and  it  was 
averred  that  at  the  time  of  making  the  note,  and  from  thence 
to  the  time  of  the  endorsement  next  stated,  one  Skilbeck 
was  the  treasurer,  and  one  Young  president  of  the  building 
society ; that  they  endorsed  and  delivered  the  note  to  defend- 
ant Porter,  who  afterwards  endorsed  and  delivered  it  to 
defendant  Curtis,  who  afterwards  endorsed  and  delivered  the 
same  so  endorsed  to  plaintiffs  as  treasurer  and  president 
respectively  of  the  Port  Sarnia  Building  Society : that  at 
the  time  of  the  last  endorsement,  and  from  thenceforward, 
&c.,  the  said  Skilbeck  was  treasurer  and  Young  president  of 
the  said  building  society:  that  Wilcox  did  not  pay,  &c.,  of 
which  defendants  respectively  had  notice,  by  reason  whereof 
the  said  defendants  and  Wilcox  became  jointly  and  severally 
liable  to  pay  the  plaintiffs  as  such  secretary  and  treasurer. 

In  the  fifth  count  it  was  alleged  that  the  defendants,  on 
the  29th  of  May,  &c.,  made  their  promissory  note,  and 
thereby  promised  to  pay  the  bearer  thereof  fifty  pounds, 
&c.,  and  the #defend ants  delivered  the  note  to  plaintiffs  as 
treasurer  and  president  respectively,  &c. 

There  were  also  common  counts  for  money  lent  to  the 
defendants  by  plaintiffs  as  treasurer  and  president,  &c.,  and 
for  money  due  upon  an  account  stated. 

Defendants  pleaded  to  the  third  count  that  they  (the 
defendants)  did  not  endorse  the  promissory  note  in  that 
count  mentioned.  Secondly,  to  the  3rd  count,  that  the  note 
in  that  count  mentioned  was  not  duly  presented  to  Wilcox. 
Thirdly,  to  third  count,  no  notice  of  non-payment  of  such 
note  by  Wilcox.  To  the  fourth  count  they  pleaded  the  same 
pleas.  To  the  fifth  count,  non  fecit.  To  the  common  counts, 
non  assumpsit. 

It  was  proved  that  the  society  lent  to  Wilcox  the  £50  for 
which  this  note  was  given  ; that  these  defendants  were  present 
when  the  money  was  lent,  and  agreed  to  become  security  for 
it;  that  the  money  was  lent*on  their  becoming  security,  and 
would  not  otherwise  have  been  lent  to  Wilcox  ; that  two 
payments  for  interest  on  the  note  were  made  by  defendant 
Curtis ; that  Wilcox  left  the  country,  and  that  both  of  the 
defendants,  being  spoken  to  by  the  secretary,  promised  to 
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pay  the  note,  but  wished  the  plaintiffs  to  wait,  and  after- 
wards desired  that  judgment  should  be  got  against  Wilcox 
that  they  might  enforce  it  against  him. 

It  was  agreed  that  a verdict  should  be  rendered  for  the 
defendants,  with  leave  to  the  plaintiff  to  move  to  enter  a 
verdict  for  them  for  £50  Is.  4d.,  if  the  court  should  think 
that  they  could  recover  as  endorsers. 

Leith  obtained  a rule  nisi  accordingly.  He  cited  Williams 
v.  Clarke,  16  M.  & W.,  834;  McMurray  v.  Talbot,  5 C.  P., 
157 ; Smith  v.  Marsack,  6 C.  B.  487 ; Megginson  v.  Harper, 
4 Tyr.  94,  S.  C.  2 Cr.  & M.  322 ; Robertson  v.  Sheward,  1 
M.  & Gr.  511 ; Ireland  v.  Guess,  3 U.  C.  R.  220. 

M.  G.  Cameron  contra,  cited  Cuvillier  v.  Fraser,  5 U.  C. 
R.  158. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  fifth  count  cannot  avail  the  plaintiffs,  because  the  note 
is  there  described  as  a note  payable  to  bearer,  which  it  is  not, 
and  non  fecit  being  pleaded,  the  variance  must  be  fatal. 

Then  as  to  the  third  count : it  is  averred  in  that  that  the 
payees  endorsed  and  delivered  the  note  to  these  defendants, 
and  this  endorsement  is  denied  by  a plea.  The  note  was 
not  negotiable,  and  so  could  not  be  endorsed ; and  it  was 
not  in  fact  endorsed  by  the  payees  to  the  two  plaintiffs ; but 
if  endorsed  at  all  in  the  legal  sense,  which  it  could  not  be, 
it  was  endorsed  first  to  one  of  the  defendants,  and  he  en- 
dorsed it  to  the  second ; that  is  at  least  the  order  in  which 
the  names  stand,  and  the  defendants  were  not  partners. 

The  last  objection  does  not  lie  to  the  manner  in  which  the 
endorsements  are  stated  in  the  fourth  count,  but  in  other 
respects  the  same  difficulties  are  in  the  way,  for  the  note 
was  not  in  its  character  negotiable,  and  could  not  be  trans- 
ferred by  endorsement. 

It  appeared  to  me  at  first  that  the  plaintiffs’  action  might 
perhaps  be  sustained  on  the  account  stated,  as  it  was  proved 
that  the  defendants  had  promised  to  pay ; but  I find  that  must 
be  given  up.  ^t  is  clear  that  the  note  itself  is  no  evidence  of 
an  account  stated  between  these  parties  under  these  circum- 
stances ; and  though  the  promise  to  pay  would  have  removed 
any  objection  on  the  ground  of  want  of  notice,  if  the  defend- 


FETTERLY  Y.  MUn’y  OF  RUSSELL  AND  CAMBRIDGE.  433 

ants  had  been  otherwise  liable,  yet  it  does  not  supply  evidence 
of  an  account  stated  in  a transaction  of  this  kind.  I refer  to 
Gould  y.  Coombs  (1  C.  B.  543),  Wells  v.  Girling,  (3  Moore  79.) 

There  were  no  dealings  between  these  parties — nothing  to 
form  the  basis  of  an  account. 

If  the  plaintiffs  could  recover,  it  could  only  be  by  declar- 
ing as  on  a guarantee,  and  whether  on  that  they  would  suc- 
ceed we  do  not  now  determine. 

We  think  that  the  rule  to  enter  a verdict  for  plaintiffs 
should  be  discharged.  Rule  discharged. 


Fetterly  v.  The  Municipality  of  Russell  and 
Cambridge. 

Work  done  for  municipality — Necessity  for  contract  under  seal — Separation 
of  townships — By-laws  and  resolutions. 

The  plaintiff  sued  for  work  done  upon  a road  in  the  township  of  Russell. 
Clarence,  Cumberland,  Cambridge  and  Russell  had  been  united:  Cum- 
berland was  separated  from  the  union  in  1850,  and  Clarence  in  1853. 

In  January,  1851,  the  municipality  (then  consisting  of  Clarence,  Russell  and 
Cambridge)  passed  a by-law,  enacting  that  their  treasurer  should  receive 
from  the  county  treasurer  all  moneys  received  by  him  as  tilled  lands 
assessment  money  due  those  townships : that  the  councillor  or  councillors 
for  each  township  should  decide  on  the  localities  in  which  such  moneys 
should  be  expended  therein  respectively,  and  should  expend  the  same, 
making  proper  returns  to  the  treasurer ; and  that  on  completion  of  such 
jobs  so  given  out,  the  road  surveyor  should  be  associated  with  the  coun- 
cillor for  examining  the  same,  and  if  approved  of,  the  parties  performing 
the  work  should  be  entitled  to  payment. 

In  June,  1851,  a resolution  of  the  same  municipality  was  passed,  that  the 
road  surveyor  should  be  associated  with  J.  S.,  one  of  the  councillors  for 
Russell,  to  receive  tenders  and  approve  of  contracts  for  opening  the  road 
from  the  boundary  line  of  Cambridge  and  Russell  to  Louck’s  mill  in  Russell. 

In  January,  1854,  another  by-law  was  passed  by  the  municipality  (which 
then  included  only  Cambridge  and  Russell)  authorizing  the  treasurer  to 
accept  all  orders  drawn  by  the  late  municipality  upon  the  late  treasurer 
(that  is,  the  treasurer  of  Clarence,  Russell  and  Cambridge.)  The  plain- 
tiffs tender  was  accepted  in  pursuance  of  the  resolution  of  June,  1851, 
and  the  work  was  performed,  examined  and  approved  of  by  the  surveyor, 
and  Stewart,  the  councillor  named  in  that  resolution  ; and  under  the  by- 
law of  January,  1851,  Stewart  gave  an  order  for  the  sum  agreed  upon  in 
favour  of  the  plaintiff  on  the  treasurer  of  Clarence,  Russell  and  Cambridge. 

Held,  1st — That  under  the  by-law  of  1854,  the  defendants  (the  munici- 
pality of  Rus*«ll  and  Cambridge)  had  adopted  the  order  on  the  treasurer 
of  the  former  union,  and  therefore  no  difficulty  was  caused  by  the  fact 
that  the  municipality  sued  was  not  that  contracted  with. 

2nd — That  a contract  under  seal  was  unnecessary. 

3rd — That  it  was  no  objection  that  H.,  the  other  councillor  for  Russell  had 
not  acted  with  Stewart ; and  if  it  were,  his  dissent  was  not  sufficiently  shewn . 

Debt  on  simple  contract,  on  common  counts,  for  work  and 
labour  and  materials,  and  on  an  account  stated. 

Pleas — Never  indebted,  payment,  and  set-off. 
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The  plaintiff  sued  for  work  done  by  him  for  the  defend- 
ants, in  making  a road  from  the  boundary  line  of  the  town- 
ship of  Cambridge  to  Louck’s,  in  the  township  of  Russell, 
between  the  1st  of  August  and  the  4th  of  November,  1851. 

At  the  trial,  at  Cornwall,  before  Draper,  C.  J.,  the  facts 
appeared  as  follows : 

The  townships  of  Clarence,  Cumberland,  Cambridge  and 
Russell,  had  been  at  one  time  united,  and  Cumberland  was 
separated  from  them  by  a by-law  of  the  United  Counties 
of  Prescott  and  Russell,  in  December,  1850.  In  1853  Clar- 
ence was  taken  from  the  union  by  a by-law,  leaving  Russell 
and  Cambridge  to  form  one  municipality — the  junior. 

On  the  10th  of  June,  1851,  while  Clarence,  Russell  and 
Cambridge  were  still  united,  a resolution  of  the  municipal 
council  was  passed,  reciting  that  several  of  the  said  town- 
ships, and  among  them  the  township  of  Cambridge,  had 
expended  large  sums  of  money  in  opening  and  making  pass- 
able the  road  .through  the  several  townships,  so  as  to  confer 
upon  the  inhabitants  the  benefit  of  a leading  post  communi- 
cation through  the  interior  of  the  county  to  the  city  of 
Montreal,  and  that  there  yet  remained,  as  an  impediment  to 
the  completion  of  such  communication,  a small  portion  of 
the  road  to  be  opened  from  the  boundary  line  of  Cambridge 
and  Russell  to  Louck’s  mill  in  the  township  of  Russell ; and 
it  was  thereby  resolved  (on  the  motion  of  John  Stewart 
seconded  by  David  Harrison)  that  the  road  surveyor  be 
associated  with  Mr.  John  Stewart  for  the  receiving  of  ten- 
ders and  approving  of  contracts  on  said  road,  and  that  so 
soon  as  possible  they  should  proceed  to  lay  out  said  road  in 
sections  of  half  a mile  each,  and  advertise  for  tenders  for 
the  same,  so  as  to  complete  the  line  of  post  communication 
from  Russell  to  the  city  of  Montreal. 

On  the  21st  of  January  preceding  (1851),  a by-law  had 
been  passed  by  the  Municipal  Council  of  the  united  townships 
of  Clarence,  Russell  and  Cambridge,  reciting  that  it  was 
necessary  that  a system  should  be  adopted  for  the  due  expen- 
diture of  the  wild-land  assessment  money,  and  enacting  that 
the  treasurer  of  the  municipality  should  demand  and  receive 
from  the  county  treasurer  all  sums  paid  into  his  hands  as 
tilled  land  assessment  money  due  the  townships  composing 
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this  municipality,  and  should  keep  a separate  account  there- 
of : that  the  councillor  or  councillors  for  each  township  of  the 
municipality  should  decide  on  the  localities  in  which  the  said 
moneys  should  he  expended  from  time  to  time  in  the  several 
townships,  and  should  cause  notices  to  be  put  up  in  the  respec- 
tive townships,  in  three  of  the  most  public  places,  stating 
the  work  to  be  performed,  and  appointing  a day  and  place 
where  tenders  would  be  received  for  the  performance  of  the 
work  required : that  the  several  councillors  be  authorized  to 
draw  from  time  to  time  from  the  township  treasurer  all  road 
moneys  belonging  to  the  townships  which  they  severally  re- 
presented, and  to  expend  the  same,  and  render  to  the  Council 
returns  of  such  outlay,  with  sufficient  vouchers,  &c. : that 
the  wild  land  assessment  money  belonging  to  each  township 
composing  the  municipality  should  be  expended  within  that 
township ; and  that  on  completion  of  the  several  jobs  that 
might  be  given  out,  the  township  road  surveyor  in  each  of  the 
townships  composing  the  municipality  might,  be  associated 
with  the  councillor  or  councillors  thereof  for  examining  the 
same,  and  (if  approved  of)  such  jobs  should  entitle  the  parties 
performing  the  work  to  payment. 

On  the  16th  of  January,  1854,  a by-law  was  passed  by  the 
Municipal  Council  of  the  united  townships  of  Russell  and 
Cambridge,  by  which  it  was  enacted  that  the  collector  of 
taxes  for  these  townships  for  1853  should  pay  over  all  taxes 
collected  by  him  to  the  treasurer  of  the  municipality,  and 
“ they  thereby  authorized  their  treasurer  to  accept  all  orders 
drawn  by  the  late  municipality  upon  the  late  treasurer , 
Alex.  Me  Caul , Esq”  (who  had  been  treasurer  of  the  former 
union  of  Clarence,  Russell  and  Cambridge.) 

On  the  27th  of  August,  1851,  the  plaintiff’s  tender  for  the 
road  from  the  boundary  line  of  Cambridge  to  Louck’s,  in 
Russell,  in  pursuance  of  the  resolution  of  the  10th  of  June, 
1851,  having  been  accepted,  he  entered  into  a bond  reciting 
that  resolution,  and  binding  himself  to  open  the  whole  line  of 
road  according  to  a specification  contained  in  the  bond  at  Is. 
6d.  a rod,  the  work  to  be  done  by  the  1st  of  December,  1851. 

Mr.  Loucks,  who  was  surveyor  of  highways  for  Clarence, 
Russell  and  Cambridge  in  1861,  was  examined  on  the  trial, 
and  swore  that  by  desire  of  Mr.  Stewart,  the  councillor 
named  in  the  resolution  of  the  10th  of  June,  he  surveyed  the 
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road,  laid  it  out  in  sections,  and  advertised  for  tenders,  and 
with  Stewart’s  concurrence  accepted  the  plaintiff’s  tender 
and  took  his  bond  to  perform  the  work : that  the  plaintiff 
finished  the  work  according  to  the  contract,  and  that  he  and 
Mr.  Stewart  examined  and  approved  of  it ; and  under  the  by- 
law of  the  21st  of  January,  1851,  an  order  was  given  by  Mr. 
Stewart  on  the  4th  of  Nov.,  1851,  in  favour  of  the  plaintiff, 
for  £147  4s.  6d.  for  the  work,  describing  it  as  the  line  of  road 
between  Louck’s  mill  and  the  boundary  line  of  Cambridge. 
This  order  was  produced  on  the  trial.  It  was  signed  by 
Stewart,  as  councillor,  and  was  directed  to  Alexander 
McCaul,  Esq.,  treasurer  for  the  Municipality  of  the  United 
Counties  of  Clarence,  Russell  and  Cambridge. 

The  treasurer  received  his  order  and  acknowledged  its 
receipt,  giving  no  reason  for  not  at  once  paying  it,  except 
want  of  funds. 

Harrison  and  Stewart  were  councillors  for  Russell*  within 
which  township  the  work  was  done. 

The  Reeve  of  the  three  united  townships  (for  1851)  when 
the  resolution  was  passed,  stated  on  the  trial  that  he  knew 
the  plaintiff  had  performed  the  work. 

It  was  objected,  on  the  part  of  the  defendant,  that  the 
plaintiff  could  not  recover  for  want  of  a contract  by  defend- 
ants under  their  corporate  seal. 

Secondly,  That  the  two  councillors  ought  to  have  joined 
in  giving  out  the  contract,  whereas  Stewart  alone  had  acted, 
— not  Harrison.  Both  objections  were  overruled. 

Harrison  was  examined  as  a witness,  and  swore  that  he 
had  not  been  consulted  about  giving  out  the  work  or  accept- 
ing it,  or  giving  the  order  produced ; he  also  declared  that 
he  thought  the  work  was  not  worth  more  than  £100. 

The  learned  Chief  Justice  considered  that  defendants  were 
liable,  for  that  under  the  by-law  of  January,  1854,  they  had 
virtually  adopted  the  order  on  the  treasurer  as  a debt  due 
by  them.  The  jury  found  for  the  plaintiff  £170  12s.  4d. 

Galt  obtained  a rule  nisi  for  a new  trial  on  the  law  and 
evidence,  and  for  misdirection.  Richards  shewed  cause. 

Fellowes  supported  th.e  rule. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  this  verdict  should  be  allowed  to 
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stand.  As  regards  the  justice  of  the  case,  there  can  he  no 
question  that  under  the  circumstances  proved  the  inhabitants 
of  the  township  of  Russell  ought  not  to  enjoy  the  benefit  of 
the  plaintiff’s  labour  on  a leading  highway  through  their 
township,  and  not  pay  its  value.  Any  technical  objections 
peculiar  to  the  case  must  of  course  be  considered ; but  as 
regards  the  main  question  of  liability,  this  case  much 
resembles  that  of  Bartlett  v.  The  Municipality  of  Amherst- 
burg,  which  was  lately  before  us — (Ante,  p.  152.) 

As  to  the  general  question,  whether  a corporation  can  be 
held  liable  in  debt  on  simple  contract  to  pay  for  goods  or 
labour  furnished  at  their  request  and  accepted  by  them,  we 
must  consider  that  settled  by  the  late  judgment  given  in  the 
Court  of  Appeal  in  this  Province,  when  there  is  nothing  to 
create  an  exception  according  to  the  principles  laid  down  in 
that  case. 

Now  here  it  cannot  be  denied  that  to  make  and  improve 
the  highways  within  the  respective  townships  is  a matter 
clearly  within  the  scope  of  the  duties  and  authority  of  the 
township  municipalities.  It  is  indeed  in  many  townships 
their  chief  and  most  important  business.  Now  we  have  the 
facts  proved,  that  the  municipality,  which  included  the  town- 
ships of  Russell  and  Cambridge,  certainly  required  this  road 
to  be  made,  for  they  advertised  for  tenders,  and  received  and 
approved  of  an  offer  made  by  the  plaintiff  to  do  the  work  at 
what  would  seem  to  be  a moderate  price.  The  by-law  of 
the  10th  of  June,  1851,  committed  to  Mr.  Stewart,  one  of  the 
Council,  the  duty,  in  conjunction  with  the  road  surveyor,  of 
calling  for  tenders  and  contracts  for  the  work,  and  it  was 
in  that  manner  that  the  plaintiff  was  employed.  The  work 
was  done,  and  for  all  that  appears  according  to  the  contract, 
and  to  the  satisfaction  of  Mr.  Stewart  and  the  surveyor.  A 
difficulty  has  been  raised  because  Mr.  TIarrison,  the  other 
councillor  for  Russell,  seems  not  to  have  acted  in  the  matter ; 
but  in  the  first  place  it  was  under  a previous  by-law  of 
January,  1851,  that  the  councillors  of  the  township  were 
required  to  concur  with  the  surveyor  in  examining  and 
approving  of  the  work.  The  later  by-law  of  June,  1851, 
respecting  this  particular  road,  committed  the  duty  of 
contracting  for  it  to  Mr.  Stewart  and  the  surveyor ; and  in 
the  next  place,  even  if  it  had  been  strictly  necessary  that 
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Harrison  as  well  as  Stewart  should  have  acted  in  the  matter, 
all  that  we  see  here  is  that  Harrison  tells  us  he  did  not  concur 
with  Stewart.  Being  wholly  illiterate,  as  it  is  stated,  it  is 
not  to  be  expected  that  he  would  take  the  leading  part  in  the 
business.  He  did  intimate  a desire  that  the  plaintiff  should 
not  go  on  with  the  work,  but  only,  as  it  appears,  for  the 
reason  that  there  were  not  funds  to  pay  for  it.  The  plaintiff 
nevertheless  did  go  on  and  finish  the  road,  certainly  with  the 
sanction  of  Stewart  and  the  road  surveyor.  His  doing  so 
must  have  been  a matter  well  known  to  all,  and  as  the  muni- 
cipality has  been  content  to  see  him  make  the  road  without 
taking  any  steps  to  prevent  it  or  to  check  him,  the  natural 
presumption  is  that  HarriSon  either  waived  his  objection,  or 
if  he  insisted  upon  it  as  a member  of  the  Council,  that  he 
was  overruled  by  his  colleagues ; and  at  all  events  the  road 
has  been  completed,  and  in  justice  should  be  paid  for. 

Mr.  Harrison  on  the  trial  expressed  an  opinion  that  £100 
would  be  a fair  compensation  for  the  work.  If  the  road  was 
made  according  to  the  plaintiff’s  tender,  there  would  be  no 
justice  in  refusing  to  pay  the  price  which  had  been  named 
by  him.  At  all  events  his  evidence  went  to  the  jury,  and  if 
they  had  considered  the  work  worthless,  and  had  given  less, 
we  should  not  have  thought  that  their  verdict  could  be  inter- 
fered with  on  that  ground,  for  where  the  plaintiff  sues  a 
corporation  as  on  an  agreement  to  pay  a particular  price,  he 
must  be  prepared  to  shew  their  contract  under  seal  to  pay 
that  price,  because  the  law  could  not  imply  any  special  agree- 
ment of  that  kind.  When  the  plaintiff  has  not  such  a sealed 
contract  to  produce,  he  must  be  content  to  take  what  a jury 
may  judge  to  be  the  worth  of  his  work,  and  we  take  it  for 
granted  the  jury  in  this  case  thought  the  work  done  was 
worth  the  sum  asked  for  it,  or  they  would  not  have  given  it. 
It  is  only  on  a quantum  meruit  that  the  plaintiff*  sues. 

As  to  any  supposed  difficulty  arising  from  the  circum- 
stance that  the  work  was  contracted  for  and  done  while 
Clarence  was  united  to  Bussell  and  Cambridge,  and  therefore 
that  the  municipality  sued  is  not  the  same  municipality  that 
was  liable,  we  agree  with  the  learned  Chief  Justice  that 
the  by-law  of  the  16th  of  January,  1854,  and  the  order 
given  on  the  treasurer,  and  accepted  under  it,  fairly  disposes 
of  that  objection.  Rule  discharged. 
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Merrick  y.  The  Provincial  Insurance  Company. 

Insurance — Alter  ationin  the  occupation  of  building — Increase  of  risk — Hazard- 
ous trade  carried  on — Bonnet  bleaching — Proof  of  plaintiff's  interest. 

Plaintiff  insured  with  defendants  for  £2,000,  the  property  insured  being 
described  in  his  application  as  his  stock  of  dry  goods  contained  in  the  first 
and  second  floors  of  a three-story  building  occupied  by  him  as  a dry 
goods  store,  the  third  story  being  occupied  by  another  party  as  a dwel- 
ling and  architect’s  office.  By  the  policy  the  insured  covenanted  that 
the  representations  made  in  the  application  were  true,  and  that  if  other- 
wise the  policy  should  be  void ; and  it  was  agreed  that  if  the  building 
should  during  the  insurance  be  used  for  any  trade  or  business  denomi- 
nated hazardous,  extra  hazardous,  or  specially  hazardous,  in  the  memo- 
randum annexed  to  the  policy,  or  for  the  purpose  of  keeping  or  selling 
any  of  the  goods  so  denominated,  unless  agreed  to  in  writing  by  the 
company,  the  policy  should  be  void. 

The  policy  was  also  subject  to . certain  conditions  ; amongst  which  were, 
that  the  application  for  insurance  should  specify  the  construction  of  the 
building  containing  the  property  to  be  insured,  and  by  whom  occupied  : 
— that  it  should  be  stated  whether  goods  insured  were  or  were  not  of  the 
descriptions  denominated  hazardous,  extra  hazardous,  or  included  in  the 
memorandum  of  special  rates : that  if  after  the  insurance  effected  the 
risk  should  be  increased  by  any  means  within  the  control  of  the  assured, 
or  if  such  building  should  be  occupied  in  any  way  so  as  to  render  the 
risk  more  hazardous  than  at  the  time  of  insuring,  such  insurance  should 
be  void. 

In  the  memorandum  referred  to,  hat-finishers  and  sulphur  were  included 
among  the  trades  and  goods  deemed  hazardous,  and  which  it  was  stipu- 
lated should  subject  the  building  and  all  its  contents  to.  an  additional 
charge ; hat  bleaching  was  included  in  the  class  called  extra-hazardous, 
and  hat  manufacturers  in  that  of  extra-hazardous  (each  with  the  same 
stipulation  as  to  extra  charge),  and  at  the  end  of  the  last  class  was 
added,  ‘ ‘ and  generally  all  trades  requiring  the  use  of  fire-heat  not  before 
enumerated.  ” 

It  appeared  that  the  goods  kept  by  the  plaintiff  consisted  in  part  of  mil- 
linery, which  in  the  defendants'  printed  instructions  to  their  agents  was 
classed  as  extra-hazardous,  and  ordered  to  be  charged  at  a higher  rate ; 
but  it  was  not  mentioned  in  the  policy  or  conditions.  Also,  that  the 
business  of  bleaching  straw  bonnets  was  carried  on  in  the  third  story 
(described  in  the  application  as  occupied  for  an  architect’s  office),  and  a 
stove  introduced  into  the  cellar  for  the  purpose  of  this  process,  in  which 
sulphur  was  also  made  use  of.  No  notice  was  given  to  defendants  of  any 
of  these  changes.  A fire  occurred,  and  an  action  having  been  brought, 
the  jury  found  for  the  plaintiff.  On  motion  for  a new  trial — 

Held , that  the  policy  was  avoided — that  bleaching  bonnets  was  included  in 
the  trade  of  “hat  bleaching”  mentioned  in  the  class  “extra  hazardous,” 
and  that  the  plaintiff  having  carried  on  that  business  without  notice  to 
defendants,  no  question  as  to  the  increase  of  risk  thereby  was  left  for 
the  jury,  but  the  policy  by  the  express  terms  of  it  was  at  an  end. 

Held  also,  that  the  other  conditions  were  broken,  for  the  occupation  of  the 
building  was  altered,  and  the  risk  increased  by  means  within  the  control 
of  the  assured. 

The  keeping  millinery  would  not  have  been  fatal,  for  plaintiff  could  not  be 
supposed  to  be  aware  of  defendants’  instructions  to  their  agents  ; nor 
would  the  use  of  sulphur,  for  the  memorandum  referred  to  it  only  when 
kept  as  stock. 

Semble,  that  upon  the  evidence  set  out  below,  the  pleas  denying  plaintiff’s 
interest  in  the  goods  should  also  have  been  found  in  defendants’  favour. 

Covenant  on  two  policies  of  insurance  against  accidents 
by  fire. 
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The  first  was  made  on  the  28th  of  October,  1852,  assuring 
to  Jeremiah  D.  Merrick,  for  a premium  of  £5  10s.  £1,000 
on  his  stock  of  dry  goods,  contained  in  the  first  and  second 
floors  of  a three  story  brick  building,  covered  with  shingles 
laid  in  mortar,  occupied  by  the  assured  as  a dry  goods  store, 
the  upper  or  third  story  being  occupied  by  another  party  as 
a dwelling  and  architect’s  office,  situated  on  the  north  side 
of  King  Street,  opposite  St.  Lawrence  Hall,  City  of  Toronto, 
and  further  described  in  survey  and  diagram  Ho.  2421,  which 
were  made  part  and  condition  of  this  policy. 

This  policy  had  been  continued  from  year  to  year,  on  the 
same  amount  of  premium,  without  any  signification  to  the 
defendants  of  any  change  having  been  made,  either  in  the 
nature  of  the  occupation,  the  description  of  business  carried 
on,  or  the  kind  of  goods  kept  in  the  store,  and  indeed  with- 
out notice  of  any  change  whatever. 

The  written  application  for  this  policy,  signed  by  the 
plaintiff,  exactly  corresponded  with  this  description  given 
in  the  policy,  except  that  it  mentioned  the  name  of  the 
party  occupying  the  third  story. 

O11  the  18th  of  June,  1854,  the  defendants  granted  another 
policy  to  the  plaintiff,  assuring  for  a year  the  further  sum 
of  £1,000  upon  precisely  the  same  risk,  described  in  the 
same  words  as  the  other — upon  an  application  made  to  the 
defendants  in  the  same  form,  and  for  the  same  annual 
premium  of  £5  10s. 

While  both  of  these  policies  were  in  force  an  accidental 
fire  occurred  within  the  building,  on  the  13th  of  June,  1855, 
and  the  plain  tiff’s  stock  of  goods  received  much  damage, 
chiefly  from  the  water  thrown  in  to  extinguish  the  fire.  He 
had  insurances  in  other  companies  of  which  notices  had 
been  duly  given,  and  he  brought  this  action  to  recover  the 
proportion  of  the  loss  for  which  the  defendants  were  liable 
under  the  two  policies,  the  declaration  containing  a count 
on  each  policy. 

The  defendants  pleaded  twelve  pleas  to  each  count,  setting 
up  various  defences.  Issues  were  joined  in  all. 

At  the  trial,  at  Toronto,  before  Richards,  J.,  the  case 
went  to  the  jury  only  upon  two  grounds  of  defence  set  up 
by  the  company  in  some  of  the  pleas  pleaded. 


l^ERRICK  V.  THE  PROVINCIAL  INSURANCE  CO.  441 

These  were — 1st.  That  the  plaintiff  was  not  the  owner  of 
the  goods  in  respect  of  which  the  damage  was  claimed;  and 
that  although  they  were  his  at  the  time  of  the  commencement 
of  the  risk,  he  had  before  the  loss  occurred  sold  them  to  James 
and  Dominick  Merrick.  2nd.  That  the  plaintiff  had  fraudu- 
lently misrepresented  and  concealed  certain  facts  which  ma- 
terially affected  the  risk,  and  since  he  was  insured  had  made 
alterations  in  regard  to  the  business  carried  on  in  the  building 
in  which  the  goods  insured  were  kept,  and  done  certain  other 
things  without  the  knowledge  of  the  defendants,  and  which 
according  to  the  terms  of  the  policies  ought  to  have  been 
communicated  to  them,  as  they  materially  increased  the  risk. 

These  last-mentioned  defences  were  advanced  in  the  follow- 
ing pleas,  which  were  pleaded  to  both  counts  severally. 

1st  plea — That  the  building  mentioned  in  the  policy  was, 
after  the  insurance  was  effected,  appropriated  and  used  for 
the  purpose  of  carrying  on  and  exercising  therein  a trade, 
business  or  vocation  denominated  hazardous,  and  no  notice 
given  to  the  defendants  of  that  fact. 

2nd  plea — That  after  insurance,  and  before  the  loss,  the 
risk  was  increased  by  means  within  the.pl  ain tiff’s  control. 

3rd  plea — That  after  insurance  the  building  was  occupied 
in  a way  that  rendered  the  risk  more  hazardous  than  it  was 
at  the  time  of  insurance. 

9th  plea — That  at  the  commencement  of  the  risk  the  build- 
ing which  contained  the  goods  insured  was  occupied  in  the 
upper  story  as  an  office ; and  that  afterwards,  and  before  the 
loss,  a material  alteration  was  made  by  changing  the  second 
story  from  an  office  into  a room  for  preparing  bonnets,  and, 
by  the  erection  in  such  second  story  of  a stove  apparatus  not 
mentioned  in  the  application  for  insurance,  for  producing 
heat,  and  by  which  heat  was  produced  and  applied,  and 
wherein  fire  was  used  in  the  making  and  preparing  of 
bonnets,  and  this  without  consent  of  the  defendants,  or 
notice  to  them,  though  by  such  change  the  risk  was  mate- 
rially increased. 

1 Oth  plea — That  after  insurance,  and  before  the  loss,  the 
plaintiff  erected  in  the  building  an  apparatus  for  producing 
heat  not  mentioned  in  the  application,  and  carried  on  in  the 
56  (to  58)  14  u.  c.  q.  b. 
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building  a hazardous  trade,  without  notice  to  the  defendants, 
and  without  their  consent,  thereby  materially  increasing  the 
risk. 

11th  plea — That  at  the  commencement  of  the  risk  the 
building  which  contained  the  goods  insured  was  occupied  in 
the  second  story  as  a dwelling  house,  and  that  a material 
change  was  made  in  the  building,  by  changing  the  second 
story  into  a room  for  making  and  bleaching  of  bonnets,  and 
by  the  erection  in  such  second  story  of  an  apparatus  in 
which  fire  was  used,  and  by  which  heat  was  produced  and 
applied  in  the  making  and  bleaching  of  said  bonnets,  which 
was  not  mentioned  in  the  application,  and  without  notice  in 
writing  or  otherwise  to  the  defendants,  and  without  their 
assent,  thereby  materially  increasing  the  risk. 

12th  plea — That  at  the  commencemeht  of  the  risk  the 
upper  part  of  the  building  in  which  the  goods  were  was 
occupied  as  an  architect’s  office  and  dwelling  house,  and  that 
before  the  loss  a material  alteration  was  made  by  changing 
the  said  upper  part  of  the  house  into  a manufactory  of 
millinery,  and  the  making,  bleaching,  and  pressing  of 
bonnets,  the  same  being  a hazardous  occupation  or  trade 
within  the  meaning  of  the  policy  and  the  conditions  thereof, 
without  notice  to,  or  consent  by  the  defendants,  by  which 
the  risk  was  materially  increased. 

In  both  the  applications  for  insurance  made  by  the  plain- 
tiff it  was  stated  that  the  building  was  used  as  a dry  goods 
store,  and  the  upper  story  occupied  as  a dwelling  and  office 
by  another  party. 

In  the  policy  it  was  mentioned  that  the  insured  covenanted 
that  the  representations  given  in  the  application  for  insurance 
contained  a just,  true,  and  full  exposition  of  all  the  facts  and 
circumstances  in  regard  to  the  condition,  situation,  and  value 
of  the  risk  of  the  property  insured,  so  far  as  the  same  were 
known  to  the  assured,  and  were  material  to  the  risk,  and  that 
if  any  material  fact  or  circumstance  should  not  have  been 
fairly’  represented,  the  policy  should  cease  and  be  of  no 
further  effect.  And  further,  it  was  agreed, and  declared  to 
be  the  true  intent  and  meaning  of  the  parties,  that  in  case 
the  building  mentioned  in  the  policy  should  at  any  time  after 
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the  making,  and  during  the  continuance  of  the  insurance, 
be  appropriated,  applied,  or  used  to  or  for  the  purpose  of 
carrying  on  or  exercising  therein  any  trade,  business,  or 
vocation  denominated  hazardous,  extra-hazardous,  or  speci- 
ally hazardous,  in  the  memorandum  annexed  to  the  policy, 
or  for  the  purpose  of  storing,  keeping,  or  vending  therein 
any  of  the  articles,  goods  or  merchandise  in  the  conditions 
of  the  policy  denominated  hazardous,  extra-hazardous,  or 
specially  hazardous,  unless  therein  specially  provided  for,  or 
thereafter  agreed  to  by  the  company  in  writing,  and  added 
to  or  endorsed  upon  the  policy,  then  and  from  thenceforth, 
so  long  as  the  same  should  be  so  appropriated,  applied  or 
used,  the  policy  should  cease  and  be  of  no  force  or  effect. 

Then,  as  is  usual,  certain  conditions  were  subjoined,  which 
it  was  declared  should  be  resorted  to  in  order  to  explain  the 
rights  and  obligations  of  the  parties. 

In  Ho.  1 of  these  conditions  it  was  provided,  that  the 
application  for  insurance  should  specify  the  construction  and 
materials  of  the  building  containing  the  property  to  be 
insured,  by  whom  occupied,  whether  as  a private  building, 
or  how  otherwise,  and  whether  any  manufactory  was  carried 
on  in  or  about  it. 

That  in  relation  to  the  assurance  of  goods  and  merchandise 
the  application  must  state  whether  they  are  or  are  not  of 
the  description  denominated  hazardous,  extra-hazardous,  or 
included  in  the  memorandum  of  special  rates. 

That  if  any  person  insuring  any  building  or  goods  should 
make  any  misrepresentation  or  concealment,  or  if  after  the 
insurance  effected,  either  by  any  original  policy,  or  by  the 
renewal  thereof,  the  risk  should  be  increased  by  any  means 
whatever  within  the  control  of  the  assured  ; or  if  such  build- 
ing or  premises  should  be  occupied  in  any  way  so  as  to  render 
the  risk  more  hazardous  than  at  the  time  of  insuring,  such 
insurance  should  be  void  and  of  no  effect ; but  the  office  would 
be  responsible  for  the  accuracy  of  surveys  made  by  its  agents. 

Ho.  4.  Property  held  in  trust  or  on  commission  must  be 
assured  as  such,  otherwise  the  policy  will  not  cover  such 
property,  and  in  case  of  loss  the  names  of  the  respective 
owners  shall  be  set  forth  in  the  preliminary  proof  of  such 
loss,  together  with  their  respective  interests  therein. 
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No.  10.  In  all  ease&  of  loss  or  damage  by  fire  the  party 
insured  is  to  give  immediate  notice  thereof,  and  in  his  state- 
ment  he  is  to  set  forth  what  was  the  interest  of  the  assured 
in  the  property  insured ; and  in  what  manner  the  building 
containing  the  property  insured,  and  the  several  parts  there- 
of, were  occupied  at  the  time  of  the  loss. 

No.  12.  Assurances  once  made  may  be  continued  for  such 
further  time  as  may  be  agreed  on  ; and  all  assurances,  original 
or  renewed,  shall  be  considered  as  made  under  the  original 
representation  in  so  far  as  it  may  not  be  varied  by  a new 
representation  in  writing,  which  in  all  cases  it  should  be 
incumbent  on  the  party  assured  to  make  when  the  risk  has 
been  changed,  either  within  itself  or  by  the  surrounding  or 
adjacent  buildings. 

At  the  foot  of  the  conditions  was  given  a “Class  of  Hazards,”’ 
and  among  them  it  was  stated,  “ goods  not  hazardous  are 
such  as  are  usually  kept  in  hardware  or  dry  goods  stores, 
including  cotton  in  bales,  coffee,  flour,  household  furniture, 
clothing,  indigo,  potashes,  rice,  sugars,  tea,  and  all  other 
articles  not  combustible.” 

Goods,  trades,  and  occupations  deemed  hazardous,  which 
subject  the  building  and  all  its  contents  to  an  additional 
charge,  are  basket  and  wooden-ware  sellers’  stock,  cabinet 
furniture,  cotton  in  bales,  flax,  groceries  with  hazardous  arti- 
cles, hat  finishers , furs  unpacked,  sisal  and  man  ilia  grass, 
oil,  pitch,  printers  of  newspapers  and  books,  rags  in  pack- 
ages, sail-makers,  sulphur,  spirituous  liquors,  tallow,  victual- 
ling shops,  &c. 

Goods,  trades  and  occupations  deemed  extra-hazardous,, 
which  subject  the  building  and  all  its  contents  to  an  additional 
charge,  are  alcohol,  apothecaries,  aquafortis,  basket  bleachers- 
and  (among  many  trades  and  articles  enumerated),  hats 
bleaching , and  matches  on  sale  are  specified. 

“ Trades  and  occupations  considered  specially  hazardous^ 
subjecting  the  building  and  all  contained  therein  to  such  ad- 
ditional premium  as  shall  be  agreed  on.”  In  this  list  was 
mentioned  hat  manufactories , and  at  the  end  of  it  was  inserted 
“ and  generally  all  manufacturing  establishments,  and  all 
trades  requiring  the  use  of  fire-heat  not  before  enumerated.”' 
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The  plaintiff  recovered  a verdict  for  £360  6s. 

Burns  obtained  a rule  nisi  for  a new  trial  on  the  law  and 
evidence,  and  for  misdirection  ; to  which  Eccles  shewed  cause. 

The  facts  of  the  case,  and  the  authorities  cited,  sufficiently 
appear  in  the  judgment. 

Robinson,  C.  J. — There  had  been  another  action  brought 
in  this  court  by  the  same  plaintiff,  against  the  Royal  Insurance 
Company,  tried  at  the  same  assizes,  in  which  the  plaintiff 
claimed  damages  as  arising  from  the  same  fire,  and  for  loss 
of  the  same  goods,  on  which  a policy  had  been  effected  with 
that  company ; and  also  an  action  brought  in  the  Common 
Pleas  by  the  same  plaintiff  against  the  Monarch  Insurance 
Company,  claiming  damages  for  loss  of  the  same  goods  by  the 
same  fire ; and  upon  the  trial  on  which  this  rule  has  been 
moved,  it  was  agreed  that  evidence  given  by  certain  witnesses 
in  the  other  two  cases  which  had  been  tried  before  it  should 
be  read  to  the  jury,  in  addition  to  the  evidence  given  at  that 
trial;  and  we  have  therefore  to  consider  the  verdict  in  con- 
nection with  the  testimony  so  given  upon  the  other  trials, 
as  well  as  with  the  evidence  given  on  the  trial  of  this  cause. 

Having  carefully  considered  all  the  evidence,  1 must  say 
in  reference  to  the  first  ground  of  defence — viz.,  the  alleged 
want  of  interest  in  the  goods  insured — that  the  evidence  is 
by  no  means  satisfactory  to  prove  the  goods  to  be  the  pro- 
perty of  the  plaintiff,  and  that  in  this  respect  the  plaintiff’s 
case  seems  rather  an  extraordinary  one,  and  such  as  few 
people,  I think,  could  place  entire  confidence  in.  This 
plaintiff,  Jeremiah  Merrick,  had  been  for  a few  years  carry- 
ing on  business  on  his  own  sole  account,  on  these  same  pre- 
mises, but  before  the  fire  he  had  removed  to  another  store, 
where  he  went  into  business  as  a partner  with  one  Wilson  ; 
and  his  account  of  the  matter  is  that  he  left  his  stock  with 
which  he  had  been  trading  in  the  first  store  in  the  hands 
of  his  brothers  James  and  Dominick  Merrick,  who  with  his 
concurrence  opened  the  store  and  carried  on  business  there 
in  their  own  name  with  the  goods  of  the  plaintiff’,  in  which 
goods  it  is  stated  they  had  no  property,  though  they  were  to 
have  whatever  profit  above  expenses  they  should  make  by 
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selling  them.  After  they  went  there  upon  this  footing  (as  it 
is  stated)  they  bought  other  goods  to  large  amounts,  before 
the  fire,  selecting  such  as  they  liked  themselves,  buying  them 
in  their  own  name,  and  selling  them  as  their  own  goods,  and 
rendering  accounts  to  customers  in  their  own  names.  Yet 
these  goods  also  the  plaintiff  asserts  were,  like  the  others,, 
entirely  his,  and  were  paid  for,  and  to  be  paid  for,  by  him, 
through  a third  party,  Mr.  Paterson,  to  the  person  from  whom 
his  brothers,  Messrs.  James  and  Dominick  Merrick,  had 
bought  them.  The  goods  thus  bought  by  his  brothers  formed 
a large  portion  of  those  alleged  to  have  been  destroyed  or  lost 
by  the  fire,  and  I confess  it  appears  to  be  rather  a strange 
story  which  the  plaintiff  tells  respecting  them.  We  know 
very  well  that  it  is  no  uncommon  thing  for  persons  in  trade 
to  open  shops  in  the  names  of  other  parties,  who  sell  in  their 
own  name  goods  which  in  truth  belong  to  the  employer,  with- 
out the  public  being  aware  of  any  connection  between  the 
parties.  But  then  in  such  cases  the  goods  of  the  principal 
are  usually  sold  for  the  principal,  either  on  corn  mission  or 
otherwise,  and  he  has  a real  interest  in  what  is  done  there. 

What  we  are  told  here  is,  that  the  plaintiff  owned  these 
goods,  but  had  no  interest  whatever  in  the  profits  of  the 
business,  and  yet  his  brothers  are  constantly  spoken  of  as 
carrying  on  the  business  for  him.  The  parties  being  all 
brothers  may  make  the  thing  less  incredible ; but  I confess 
it  looks  to  me  like  a strange  arrangement  as  the  witnesses 
describe  it,  and  though  no  doubt  not  impossible  to  be  true* 
I find  it  difficult  to  believe  that  all  was  exactly  as  is  repre- 
sented, though  I have  no  doubt  that  Mr.  Paterson  stated 
everything  correctly  that  he  had  any  knowledge  of.  I find 
it  hard,  however,  to  understand  what  is  stated  by  the  witness. 
James  Merrick,  one  of  the  apparent  owners  of  the  goods, 
when  he  swears  “ we  were  doing  business  for  him,  he  giving 
us  the  profits.” 

Still  it  was  fairly  left  to  the  jury  on  the  whole  evidence. 
In  the  case  against  the  Monarch  Office  especially,  it  was 
most  positively  sworn  by  more  than  one  witness,  that  all  the 
goods  really  were  the  exclusive  property  of  the  plaintiff ; 
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and  however  improbable  we  may  think  the  account  which  the 
plaintiff’s  witnesses  give  of  the  matter,  we  cannot  say  that 
it  cannot  be  true.  It  was  for  the  jury  to  judge  ; and  if  the 
goods, insured  were  really  lost  or  damaged  in  the  building  in 
which  they  were  insured,  and  there  were  no  other  questions 
upon  the  merits  but  of  property  in  the  goods,  I think  we 
should  leave  the  verdict  undisturbed,  for  the  jury  had  evi- 
dence before  them  which  fully  sustained  their  verdict,  and 
the  question  of  property  was  fairly  left  to  them. 

Then  as  to  the  other  grounds  of  defence,  they  do  not  turn 
altogether  upon  the  alleged  fraudulent  misrepresentation  or 
concealment,  before  or  at  the  time  of  the  commencement  of 
the  risk,  of  some  material  facts  tending  to  increase  the  risk, 
or  that  would  if  declared  have  shewn  the  defendants  entitled 
to  a higher  rate  of  premium ; but  the  defendants  set  up  also 
as  a defence  changes  made  after  the  commencement  of  the 
risk,  in  the  occupation  of  the  premises,  both  in  the  description 
of  goods  kept  there,  and  in  the  use  to  which  the  premises 
were  applied. 

According  to  the  statement  in  the  application  for  insur- 
ance relating  to  both  policies,  the  defendants  were  given  to 
understand  that  they  were  insuring  a stock  of  dry  goods  in 
the  first  and  second  stories  of  a three-story  brick  building,  of 
which  the  third  story  was  occupied  by  another  party  as  a 
dwelling  and  architect’s  office.  For  all  that  was  made  known 
to  the  defendants  at  the  time  of  obtaining  the  policies,  they 
were  left  to  believe  that  the  goods  insured  were  all  ordinary 
dry  goods,  consisting  in  no  part  of  goods  on  which,  as  being 
hazardous  or  extra-hazardous,  a larger  premium  could  pro- 
bably be  claimed  in  conformity  with  the  published  terms  of 
the  company ; that  the  third  story  continued  to  be  occupied 
as  it  was  when  the  risk  was  first  taken,  by  an  architect,  as  a 
dwelling  and  office ; and  that  there  was  no  business  carried  on 
in  any  part  of  the  building  which  could  be  deemed  hazard- 
ous according  to  the  condition  of  the  policy,  or  which  would 
increase  the  risk.  If  that  was  the  state  of  things  when  the 
risk  was  taken,  I mean  the  risk  for  the  year  within  which 
the  loss  occurred,  it  was  so  far  changed  while  the  risk  con- 
tinued, that  without  any  notice  to  the  defendants,  and  without 
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their  knowledge,  the  goods  which  were  kept  in  the  store,  and 
in  a room  above,  consisted  in  great  part  not  of  ordinary  dry 
goods,  but  of  millinery,  which  in  the  defendants’  printed 
instructions  to  their  agents  is  classed  as  extra-hazardous,  and 
directed  to  be  charged  for  at  a rate  four  times  the  amount  of 
goods  not  hazardous.  But  we  do  not  find  that  in  the  policy 
or  conditions  of  insurance  printed  and  annexed  to  it,  which 
we  must  treat  as  incorporated  with  the  policy  and  forming 
part  of  it,  any  mention  is  made  of  millinery  or  milliner’s  stock. 
There  being  no  intimation  in  the  policy  or  conditions  that  for 
such  goods  a higher  premium  was  to  be  charged,  we  cannot, 
we  think,  hold  the  policy  necessarily  void  because  the  defend- 
ants were  not  apprized  that  the  stock  consisted  in  part  of 
millinery.  The  plaintiff  cannot  be  taken  to  be  aware  of 
what  is  stated  in  the  instructions  to  the  company’s  agents* 

In  his  application  he  speaks  of  dry  goods  only,  and 
several  of  the  witnesses  stated  that  in  their  opinion  millin- 
ery comes  within  that  term : and  if  that  be  so,  there  was 
no  misrepresentation  in  that  respect. 

2ndly.  There  was  a change,  it  appears,  not  notified  to  the 
defendants,  by  introducing  a stove  into  the  cellar,  which  was 
used  in  the  process  of  bleaching  straw  bonnets.  That  was 
carrying  on  a description  of  trade  of  which  nothing  was  said 
in  the  application  for  insurance.  If  it  was  a business  carried 
on  within  the  building  at  the  time  of  the  insurance,  that 
ought  to  have  been  stated  at  the  time ; if  introduced  after- 
wards, and  before  the  fire,  the  fact  should  have  been  dis- 
closed to  the  defendants,  and  their  assent  obtained  upon  such 
terms  as  they  should  think  reasonable.  For  carrying  on 
the  business  of  bonnet  or  hat  bleaching  a stove  was  erected, 
which  it  does  not  seem  the  ordinary  purposes  of  a shopkeeper 
would  have  required,  at  least  not  at  all  seasons ; fire  would 
consequently  be  used  in  carrying  on  the  business  at  seasons 
when  there  would  otherwise  have  been  none ; and  the  appli- 
cation of  heat  in  fumigating  straw  bonnets  with  sulphur  is 
in  my  opinion  something  so  far  different  from  what  the  in- 
surers had  any  reason  to  expect  would  take  place  according 
to  the  statement  made  to  them,  that  it  came  clearly  within 
the  condition  by  which  they  have  guarded  themselves  against 
unlooked-for  risks  of  that  kind. 
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I do  not  think  we  can  deny  that  what  was  proved  in  this 
respect  comes  within  the  express  condition  inserted  within 
the  body  of  the  policy  which  I have  recited,  and  which 
declares  that  the  policy  shall  cease  and  be  of  no  force  or 
effect,  if  during  the  period  of  insurance  the  building  mentioned 
in  the  policy  shall  be  applied  to  or  used  for  the  purpose  of 
carrying  on  or  exercising  therein  any  trade  or  business 
denominated  hazardous,  extra  hazardous,  or  specially  hazard- 
ous, in  the  memorandum  annexed  to  the  policy,  unless  therein 
specially  provided  for,  or  agreed  to  by  the  company  in  writ- 
ing, and  added  to  or  endorsed  on  the  policy. 

To  make  a policy  void  for  the  breach  of  that  condition, 
undoubtedly  it  is  necessary  that  the  trade  or  business  carried 
on  should  be  one  of  that  description  which  is  denominated 
hazardous,  extra  hazardous,  or  specially  hazardous  in  the 
memorandum  annexed  to  the  policy.  If  it  be  so,  then  it  is 
immaterial  to  inquire  whether  the  fire  arose  from  the  carry- 
ing on  such  business,  or  whether  the  business  was  in  fact 
one  in  its  nature  dangerous. 

The  defendants  had  a right  to  insure  upon  such  conditions 
as  they  pleased;  and  if,  according  to  the  conditions  which 
the  plaintiff  accepted  and  was  willing  to  insure  upon,  the 
policy  has  been  avoided,  the  plaintiff  has  no  right  to  com- 
plain, and  the  defendants  are  entitled  to  refuse  payment. 
In  reference  to  this  condition  of  the  policy  the  question  is, 
whether  in  the  memorandum  at  the  foot  of  the  policy  such 
a business  as  was  carried  on  in  the  building  without  the 
knowledge  of  the  defendants  is  included.  Sulphur  is  men- 
tioned in  that  memorandum,  but  in  such  a manner,  I think, 
as  to  mean  sulphur  kept  as  stock  in  any  considerable  quan- 
tity, and  that  the  restriction  is  not  in  that  sentence  intended 
t apply  to  the  use  of  small  quantities  of  sulphur  for  any 
purpose  about  the  premises. 

Hatrbleaching  is  one  of  the  trades  or  descriptions  of 
business  enumerated  in  the  next  paragraph  of  the  memoran- 
dum among  the  occupations  deemed  extra-hazardous.  If 
hat-bleaching  is  a term  that  includes  bleaching  of  bonnets, 
then  the  condition  was  in  this  instance  violated.  In  my 
opinion  it  is  all  one  business — the  materials  to  be  bleached 
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the  same,  the  process  the  same,  and  the  articles  in  substance 
the  same — a bonnet  being  for  a woman  what  a hat  is  for  a 
man.  We  must  look  at  the  reason  of  the  thing  in  construing 
agreements  of  this  nature,  and  the  kind  of  danger  intended  to 
be  guarded  against;  and  we  cannot  imagine  that  an  insurance 
company  which  would  not  insure  goods  in  a buildihg  in  which 
hats  were  bleached, without  an  additional  premium  on  account 
of  the  hazardous  nature  of  the  process,  would  be  at  all  more 
willing  to  take  the  risk  in  a building  in  which  bonnets  were 
bleached ; but  the  true  ground  to  put  the  matter  upon  is  that 
a bonnet  is  a species  of  hat.  It  is  stated  in  Johnson’s  Diction- 
ary to  be  a “ covering  for  the  head,  a hat,  a cap,”  and  where 
the  material  is  the  same  and  requires  the  same  process,  a 
variety  in  the  shape  can  make  no  difference. 

If  this  be  a reasonable  and  proper  construction,  as  I think 
it  is,  it  follows  that  the  policy  was  made  void  by  the  carrying 
on  this  business  of  bleaching  bonnets  in  the  building  in  which 
the  goods  insured  were  kept,  and  there  was  no  question  to  be 
left  to  the  jury  as  to  whether  it  increased  the  risk  or  not,  or 
whether  the  fire  arose  from  that  cause. 

Then  again,  I think  that  condition  was  broken  which 
requires  that  the  insured  shall  state  in  his  application  how  the 
building  is  occupied,  and  whether  any  manufactory  is  carried 
on  within  or  about  it. 

The  change  made  after  the  original  insurance,  of  carrying 
on  the  business  of  pressing  bonnets  in  the  room  which  had 
been  before  occupied  as  a dwelling  and  office,  was  certainly 
a material  one,  and  the  statement  that  had  been  made  was 
not  true  when  applied  to  the  time  at  which  the  old  policy  was 
renewed  or  the  additional  policy  granted.  Pressing  bonnets 
— that  is,  ironing  what  I understand  to  be  straw  bonnets — 
carrying  it  on  as  a business  habitually,  with  a view  to 
supplying  them  for  sale — is  certainly  a species  of  manufac- 
ture ; and,  considering  the  combustible  nature  of  the  mate- 
rial, and  the  greater  and  more  constant  use  of  fire  required 
for  heating  the  irons  than  would  be  required  for  common 
domestic  purposes,  I think  the  necessity  of  communicating 
the  circumstance  comes  within  the  reason  as  well  as  within 
the  letter  of  the  condition. 
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Then  that  other  condition  of  the  insurance  is  to  be  con- 
sidered which  runs  thus  : “ If  any  person  insuring  any  build- 
ing or  goods  in  this  office  shall  make  any  misrepresentation 
or  concealment , or  if,  after  insurance  effected , either  by  an 
original  policy , or  by  the  renewal  thereof  ’,  the  risk  be  increased 
by  any  means  whatever  within  the  control  of  the  assured, 
or  if  such  building  or  premises  be  occupied  in  any  way  so  as 
to  render  the  risk  more  hazardous  than  at  the  time  of  insuring, 
such  insurance  shall  be  void  and  of  no  effect.”  To  make  this 
stipulation  apply,  it  is  contended  the  risk  must  appear  to 
have  been  increased  by  something  done  by  the  insured,  and 
that  that  raises  a question  for  the  jury,  upon  which  their 
opinion  is  subject  to  be  reviewed  and  compared  with  the 
evidence  as  in  other  cases,  though,  when  they  find  in  favour  of 
the  plaintiff  and  against  the  forfeiture,  the  court  would  not, 
unless  in  a strong  and  plain  case,  disturb  their  verdict.  In 
this  case  the  jury  appears  to  have  considered  that  the  risk 
was  not  increased.  I do  not  see  well  how  they  could  have 
brought  themselves  to  that  conclusion,  when  the  business  of 
bleaching  hats  that  was  introduced  into  the  premises  was  one 
of  those  which,  according  to  the  memorandum  in  the  policy, 
was  classed  extra-hazardous.  Undoubtedly  the  insurers 
should  have  been  informed  of  it,  because  the  insured  had  the 
means  of  knowing  that  by  the  terms  on  which  they  conducted 
their  business  they  exacted  in  such  cases  an  extra  premium. 

I have  no  doubt  that  with  careful  management  of  all  those 
concerned  in  such  a process,  the  pressing  of  bonnets  with  hot 
irons  may  be  no  more  dangerous  than  the  business  of  a cook 
or  a laundress ; but  the  probability  is  that  this  careful  man- 
agement will  not  be  constantly  observed,  and  it  is  this  in  a 
great  measure  that  renders  insurance  necessary.  Anything 
habitually  carried  on  within  the  building  that  increases  the 
chances  of  accident  the  insurer  has  a right  to  be  informed  of ; 
and  when  the  insurers,  who  have  a right  to  exercise  their  own 
judgment,  and  to  make  their  own  terms  according  to  their 
view  of  the  risk  to  be  incurred,  have  particularly  marked  out 
the  business  of  hat-bleaching  as  one  which  they  consider  in- 
creases the  danger  of  fire,  and  on  account  of  which  therefore 
they  will  insist  on  a larger  premium,  the  insurer  has  no  right 
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to  make  such  a change  as  was  made  here  in  the  subject  in- 
sured, and  keep  the  insurers  in  ignorance  of  it.  So  also  in 
the  last  paragraph  of  the  memorandum  at  the  foot  of  the 
policy,  where  there  is  a long  enumeration  of  those  trades  and 
occupations  which  the  company  consider  hazardous,  and 
which  are  to  “ subject  the  building  and  all  contained  therein 
to  such  additional  premium  as  shall  be  agreed  on,”  after  speci- 
fying many  trades  in  particular,  it  is  added,  “ and  all  trades 
requiring  the  use  of  fire-heat  not  before  enumerated.” 

Taking  this  provision  in  connection  with  that  which  I have 
last  referred  to,  as  to  whatever  is  mentioned  in  it  it  settles 
the  question,  I think,  whether  it  renders  the  risk  more 
hazardous  or  not ; and  it  can  hardly  be  said  that  there  is 
any  open  question  left  to  be  determined  by  the  jury  as  to 
the  tendency  of  such  trade  or  occupation  to  increase  the 
risk,  because  the  insured  sees  that  it  is  classed  among  those 
for  which  an  extra  premium  is  exacted. 

It  cannot  be  questioned  that  the  business  both  of  bleaching 
and  pressing  hats  or  bonnets,  which  are  a kind  of  hat,  does 
require  the  use  of  fire-heat,  though  not  by  means  of  any 
furnace  or  any  unusual  contrivance  for  the  application  of 
heat : but  the  process  of  bleaching,  especially  as  described  by 
the  witnesses  in  the  case,  requires  an  unusual  application  of 
fire-heat,  which  would  seem  to  be  attended  with  more  risk 
than  the  ordinary  use  of  fire-heat  in  a stove  or  fire-place, 
and  it  is  no  doubt  from  the  knowledge  of  this  fact  that  the 
restriction  in  regard  to  hat-bleaching  was  introduced.  One 
of  the  witnesses  examined  at  the  trial  swore  that  he  had 
carried  on  the  business  in  England,  and  that  he  was  always 
charged  for  it  there  by  the  insurers  as  for  a hazardous 
occupation. 

On  the  whole,  I think  the  first,  second,  and  third  pleas 
were  proved,  and  the  ninth  in  substance, — not  as  to  all  the 
statements  contained  in  it,  but  to  a sufficient  extent  to  con- 
stitute a defence  for  making  void  the  policy. 

The  10th  plea  also  I think  was  substantially  proved ; and 
the  12th,  not  as  to  those  allegations  which  state  that  a heat- 
ing apparatus  for  bleaching  was  erected  in  the  upper  room, 
and  that  bleaching  of  bonnets  was  carried  on  there ; but  as 
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regards  the  averments  that  the  upper  room  was  changed 
in  its  manner  of  occupation  from  a private  dwelling  place 
and  office  into  a manufactory  of  millinery  and  the  pressing 
of  bonnets,  the  same  being  a hazardous  trade  within  the 
meaning  of  the  policy,  as  requiring  the  use  of  fire  heat,  and 
so  being  a trade  of  which  the  insurers  were  entitled  to  have 
notice,  so  that  they  might  determine  whether  any  and  what 
additional  premium  should  be  exacted  in  consideration  of  it. 

It  is  not  disputed  that  the  defendants  had  no  notice  given 
to  them  of  these  changes. 

My  opinion  is,  therefore,  that  the  defendants  are  entitled 
to  a new  trial.  I do  not  think  there  was  any  misdirection 
in  the  way  in  which  the  case  was  submitted  to  the  jury,  for 
they  were  told  that  if  hat-bleaching  was  carried  on  as  a 
business  within  the  building  without  notice,  they  were  bound 
to  find  for  the  defendants. 

I will  add,  that  the  English  cases  on  this  branch  of  law 
(fire  insurance)  are  not  very  numerous.  In  the  American 
courts  such  points  as  this  case  turns  upon  have  been  much 
more  frequently  discussed.  The  sixth  chapter  of  Mr.  Angell’s 
work  on  fire  insurance  gives  an  extensive  collection  of  them. 
The  principal  English  cases  are  Pirn  v.  Peid  (6  M.  & G.  1), 
Dobson  v.  Sotheby  (M.  & M.  90),  Shaw  v.  Pobberds  (6  A.  & 
E.  75),  Glen  v.  Lewis  (8  Ex.  607),  Sillem  v.  Thornton  (3  E. 
& B.  868),  and  a very  late  case  of  Stokes  v.  Cox  et  al  (27 
L.  T.  Pep.  Ex.  page  272.) 

In  the  last  mentioned  case  the  judgments,  and  especially 
the  opinion  of  Baron  Martin,  state  with  great  clearness  the 
principles  which  must  govern  the  case ; and  it  is  satisfactory 
for  us  to  observe  how  clearly  and  strongly  the  judgment  in 
this  late  case  upholds  the  decision  of  the  court  in  Peid  v. 
The  Gore  District  Mutual  Insurance  Company  (13  U.  C.  P. 
345).  In  some  of  the  cases  I have  cited  the  defence  was  not 
sustained,  but  a careful  consideration  of  them  will  shew  that 
they  support  not  the  less  clearly  the  conclusion  to  which  I 
have  come  to,  when  allowance  is  made  for  the  difference 
between  the  facts  of  these  cases  and  the  terms  of  the 
respective  policies. 

In  all  of  them  the  right  of  the  defendants  to  insist  on  a 
rigid  observance  of  the  express  condition  of  the  policy  is 
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admitted,  and  the  tendency  in  later  times  is  rather  to  hold 
the  insured  strietly  to  the  conditions,  than  in  any  degree 
to  release  his  obligation  to  observe  them. 

The  distinct  ground  (though  not  the  only  one)  on  which 
it  appears  to  me  that  the  plaintiff  has  lost  the  benefit  of  his 
policy  in  this  cause  is,  that  having  insured  goods  in  a build- 
ing as  being  goods  of  an  ordinary  kind  kept  for  sale  in  a 
shop,  without  at  any  time  disclosing  anything  to  lead  the 
insurers  to  think  that  there  was  anything  out  of  the  ordinary 
course  in  the  risk,  he  did  in  fact  carry  on  in  that  building, 
during  the  period  for  which  he  was  insured,  a species  of 
trade  or  ^manufacture — viz.,  hat-bleaching — expressly  classed 
in  the  memorandum  upon  his  policy  as  an  extra-hazardous 
occupation,  requiring  to  be  made  known  to  the  insurer, 
which  concealment,  by  the  express  terms  of  the  policy, 
renders  the  insurance  void. 

McLean,  J. — The  first  policy,  dated  27th  of  October, 
1852,  was  continued  up  to  and  would  expire  on  the  27th  of 
October,  1855. 

The  second  policy  was  made  on  the  16th  of  June,  1854,  to 
continue  till  the  16th  of  June,  1855.  The  representation  was 
the  same  in  each  case,  the  goods  insured  being  described  in 
each  as  contained  in  the  shop  part  and  first  floor  of  a three 
story  brick  building,  occupied  by  the  applicant  as  a dry 
goods  store , and  the  third  story  by  Mr.  J.  Tully  as  a dwel- 
ling and  architect’s  office,  situate  on  the  north  side  of  King 
Street,  &c.  The  policies  substantially  follow  the  description 
of  the  goods  as  given  in  the  applications  on  which  they  are 
founded,  the  only  difference  in  the  phraseology  being,  that 
in  the  first  policy  the  goods  are  stated  to  be  contained  in  the 
first  and  second  floors,  and  the  upper  or  third  story  is  stated 
to  be  occupied  as  a dwelling  and  architect’s  office  by  another 
party,  and  in  the  last  policy  the  goods  are  stated  to  be  con- 
tained in  the  shop  part  and  first  floor  of  the  building  occupied 
by  the  assured  as  a dry  goods  store,  the  third  story  being 
occupied  by  another  tenant  as  a dwelling  and  architect’s  office. 

In  each  case  the  insurance  is  limited  to  the  dry  goods  in 
the  shop  part  or  first  floor,  and  in  the  second  floor,  and  these 
portions  of  the  building  are  all  that  are  represented  in  either 
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of  the  applications  for  insurance  as  occupied  by  plaintiff  as  a 
dry  goods  store.  The  upper  or  third  story  of  the  building, 
so  far  as  the  policies  give  any  information,  was  not  at  the 
time  under  his  control,  as  it  is  stated  to  have  been  on  the 
16th  of  J une,  1854,  in  the  occupation  of  another  tenant.  If 
then  the  third  story  was  so  occupied  by  a stranger,  it  is  quite 
clear  that  any  goods  contained  in  it  could  not  be  covered  by 
the  policy  to  the  plaintiff.  It  appears,  however,  to  have 
come  into  the  occupation  of  Messrs.  D.  & J.  Merrick  before 
the  expiration  of  the  policies,  for  one  of  the  witnesses  alleges 
that  it  had  been  used  in  the  millinery  business,  and  pressing 
bonnets,  about  a month  before  the  fire,  and  by  the  testimony 
of  several  witnesses  it  was  in  that  part  of  the  building  the 
fire  originated.  By  the  evidence  of  James  Merrick  it  appears 
that  about  £60  or  £70  worth  of  goods  were  burnt  in  the  third 
story,  and  about  £100  worth  in  the  second  story.  No  notice 
is  shewn  to  have  been  given  to  the  defendants  of  the  occupa- 
tion of  the  third  story  for  millinery  or  other  purposes  by  the 
plaintiff  or  any  one  connected  with  him ; and  if  not  included 
in  the  original  policies,  as  certainly  it  was  not,  then  I cannot 
see  how  the  mere  entry  into  possession  and  the  carrying  on 
therein  of  a particular  branch  of  business,  without  such  notice 
to  the  defendants,  can  have  the  effect  of  extending  the  insur- 
ance to  goods  in  that  story.  One  of  the  conditions  of  the 
policy  is,  that  if  the  risk  shall  be  increased  by  any  means 
whatever  within  the  control  of  the  assured , or  if  the  build- 
ing or  premises  shall  be  occupied  in  any  way  so  as  to  render 
the  risk  more  hazardous  than  at  the  time  of  insuring , such 
insurance  shall  be  void  and  of  no  effect.  The  second  and 
third  pleas  put  these  facts  in  issue ; and  considering  that  the 
policies  did  not  cover  any  goods  in  the  third  story  when 
they  were  given,  it  can  scarcely  be  denied  that  the  occupation 
of  that  story,  and  manufacturing  and  keeping  there  certain 
descriptions  of  goods,  the  value  of  which  is  now  sought  to  be 
recovered  by  the  plaintiff',  must  necessarily  have  increased  the 
risk  to  the  grounds  generally.  The  occupation  by  the  plain- 
tiff of  that  story,  and  carrying  on  therein  a branch  of  business 
which,  though  sometimes  connected  with  the  dry  goods  busi- 
ness, is  certainly  not  regarded  usually  as  coming  vpthin  the 
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business  or  occupation  of  selling  dry  goods.  The  statement 
that  an  individual  was  engaged  in  carrying  on  “ the  dry 
goods  business  ” would  not  certainly  convey  the  information 
that  the  party  was  also  engaged  in  what  is  considered,  and 
most  generally  is,  a distinct  business — the  millinery ; and  I 
think  it  must  be  obvious  that  the  dry  goods  business  alone 
cannot  be  as  hazardous  as  the  dry  goods  and  millinery  com- 
bined. In  the  former  case  a certain  number  of  clerks  might 
be  required,  whose  business  would  be  chiefly  confined  to  the 
shop  in  which  goods  were  sold,  but  the  millinery  business 
must  necessarily  require  the  services  Of  a number  of  females 
in  the  manufacture  of  straw  bonnets  and  the  various  light 
fabrics  which  are  usually  made  up  in  such  establishments, 
and  which  from  their  very  composition  are  more  combustible 
than  the  ordinary  descriptions  of  dry  goods ; the  latter  must 
necessarily  add  to  the  risk  when  carried  on  in  the  same  build- 
ing in  connection  with  the  dry  goods  business.  The  evidence 
does  not  shew  that  the  plaintiff  was  engaged  in  millinery  as 
well  as  the  dry  goods  business  when  the  first  policy  was 
effected  in  1852,  but  it  appears  that  he  was  so  engaged  for 
three  years  before  the  fire  occurred,  by  the  testimony  of  the 
superintendent  of  that  establishment,  during  all  which  period 
the  risk  of  fire  appears  to  have  been  increased  without  any 
notice  being  given  to  the  defendants.  The  same  witness 
stated  that  the  plaintiff,  and  those  who  succeeded  him  in  the 
store,  were  in  the  habit  of  bleaching  bonnets  on  the  premises 
in  the  cellar,  but  that  that  process  was  not  carried  on  in  the 
room  up  stairs.  How  it  appears  to  me  to  be  immaterial  in 
what  part  of  the  building  it  was  carried  on,  if  it  was  a part  of 
a business  denominated  extra-hazardous,  of  which  the  plain- 
tiff was  bound  to  give  notice  to  the  insurers  in  his  application 
for  insurance,  or  at  any  subsequent  period.  On  the  policy  is 
endorsed  the  description  of  goods,  trades  and  occupations 
deemed  extra-hazardous,  and  in  the  number  is  included  hats 
bleaching.  Nothing  is  said  as  to  the  bleaching  of  bonnets ; 
but  it  would  be  absurd  to  hold  that  a person  might  bleach 
bonnets  at  his  pleasure,  without  risk,  by  the  same  process 
which  is  regarded  as  extra-hazardous  when  applied  to  the 
bleaching  of  hats,  and  that  the  latter  would  vitiate  the  policy 
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if  no  notice  were  given,  while  the  former  would  not  effect 
it  in  any  way.  The  term  hat-bleaching  must,  as  it  appears 
to  me,  include  as  a general  designation  the  bleaching  of  the 
same  material  when  made  into  bonnets. 

Then  as  to  the  ownership  of  the  goods  at  the  time  of  the 
fire  : It  is  shewn  that  stock  wastaken  after  the  81st  of  January 
1854,  and  an  invoice  made  out  preparatory  to  the  plaintiff 
embarking  in  another  business  in  partnership  with  a Mr. 
Wilson  : that  the  invoice  so  taken  was  handed  over  with  the 
goods  by  the  plaintiff  to  his  brothers  Dominick  and  James 
Merrick,  and  they  were  told  to  take  them  and  make  what 
they  could  out  of  them,  to  pay  him  their  value  and  retain  the 
profits  to  their  own  use,  no  time  being  specified  for  the  pay- 
ment of  the  invoice  prices.  This  arrangement,  and  transfer 
by  plaintiff  of  all  his  interest  in  the  goods  to  D.  & J.  Merrick, 
were  sanctioned  by  Mr.  Paterson,  who  had  set  up  and  sup- 
ported the  plaintiff  in  business,  and  thenceforth  Mr.  Pater- 
son seemed  to  have  extended  to  the  brothers  the  same  support 
which  he  had  previously  given  to  the  plaintiff.  Mr.  Paterson 
stated  that  he  considered  the  arrangement  as  only  intended 
to  keep  the  business  at  the  lower  store  distinct  from  the  other 
in  which  the  plaintiff  was  engaged  with  Wilson,  and  that  he 
looked  on  the  defendant  as  still  continuing  answerable  to  him 
for  the  goods  from  time  to  time  procured  by  the  brothers  and 
paid  for  by  him.  It  certainly  does  seem  somewhat  incredible 
that  for  the  mere  purpose  of  keeping  the  affairs  of  the  two 
stores  distinct,  the  plaintiff  surrendered  with  the  goods  in  the 
lower  store  all  claim  to  any  profit  to  arise  from  their  sale  : 
that  upon  his  leaving  that  store  the  names  of  D.  & J.  Merrick 
were  put  over  the  door,  and  their  names  advertised  as  the 
owners  and  conductors  of  that  store  : that  goods  were  bought 
by  D.  & J.  Merrick  in  their  own  names,  and  on  their  own 
credit,  to  be  added  to  the  goods  received  from  the  plaintiff, 
which  they  were  selling  for  their  own  profit : that  the  plain- 
tiff was  not  in  any  way  responsible  for  the  supplies  they 
obtained  to  the  parties  who  furnished  them,  and  that  accounts 
were  furnished  by  the  plaintiff  and  the  new  firm  of  Merrick 
and  Wilson,  as  well  as  by  Paterson  who  supported  them,  in 
the  name  of  and  to  the  firm  of  D.  & J.  Merrick ; — all  this 
58  xiv  u.  c.  Q B. 
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seems  to  be  wholly  incompatible  with  the  alleged  statement 
that  the  business  was  that  of  the  plaintiff  and  carried  on  in 
his  behalf.  From  the  whole  evidence  it  appears  to  me  that 
the  only  proper  inference  to  be  drawn  is  that  the  plaintiff, 
when  he  entered  into  business  with  Wilson,  divested  himself 
of  all  interest  in  the  goods  in  the  other  store,  except  that  the 
amount  of  the  goods  should  be  paid  Mr.  Paterson,  who  had 
procured  them  for  him  when  he  set  him  up  in  business.  The 
fact  of  D.  & J.  Merrick  subsequently  paying  over  to  Mr. 
Paterson  the  proceeds  of  all  the  goods  without  distinction 
from  time  to  time,  tends  strongly  to  confirm  this  view  ; and 
all  the  circumstances  elicited  as  to  the  manner  of  dealing 
with  the  goods,  notwithstanding  the  statement  of  James 
Merrick  that  the  goods  all  belonged  to  the  plaintiff,  lead  to 
the  conclusion  that  the  goods  at  the  time  of  the  fire  were  not 
the  goods  of  plaintiff,  and  that  the  jury  should  have  found 
the  issue  on  the  fifth  plea  in  favor  of  the  defendants.  As  to 
the  increased  risk  arising  from  the  occupation  of  the  third 
story  of  the  building,  the  case  of  Sillem  v.  Thornton  (26  Eng. 
Rep.  238)  seems  to  me  to  be  very  much  in  point.  The  policy 
in  that  case  was  upon  a two  story  building  particularly  de- 
scribed, and  during  the  insurance  the  house  was  altered  by 
adding  an  additional  story,  but  so  as  not  to  increase  the 
hazard  or  probability  of  fire,  except  so  far,  if  at  all,  as  the 
increase  of  the  area  of  a building  by  a third  story  might  be 
considered  to  have  necessarily  increased  such  hazard  or 
probability.  The  house  being  burnt  it  was  held  in  an  action 
on  the  policy  that  the  underwriter  was  not  liable  : that  the 
description  of  the  building  was  incorporated  in  the  policy, 
and  thereby  there  was  a warranty  that  the  building  was  as 
described  at  the  date  of  the  policy,  and  that  it  would  not  be 
altered  so  as  to  increase  the  risk  during  the  insurance  ; and 
that  it  had  been  so  altered.  The  occupation  of  a third  story 
seems  to  me  to  be  equivalent  to  the  addition  of  another  story 
to  the  building,  so  far  as  the  plaintiff  is  concerned,  and  the 
risk  being  thereby  increased,  the  policy,  as  it  appears  to  me, 
became  void. 

The  case  of  Stokes  v.  Cox  et  al.  (27th  Law  Times  272),  is 
also  very  applicable  to  this  case,  shewing  that  if  anything  is 
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done  contrary  to  the  conditions  attached  to  the  policy,  though 
the  risk  may  not  be  increased,  for  the  insurers  will  not  be 
allowed  to  judge  of  the  risk,  it  will  vitiate  a policy  unless 
notice  be  given  to  the  underwriters. 

On  these  grounds  I think  the  rule  should  be  made  absolute 
for  a new  trial  without  costs. 

Burns,  J.,  concurred. 

Buie  absolute,  (a) 


Allison  v.  Bednor. 

Deed  by  Married  woman — Objection  to  Certijicate  endorsed — Date  of — 43  Geo. 
Ill . ch.  5,  59  Geo.  III.  ch.  3,  2 Geo.  IV.  ch.  14 — Evidence  of  possession  as 

to  cleared  and  uncleared  land. 

• 

The  certificate  endorsed  on  a deed  bearing  date  18 th  May,  1856,  executed 
by  a married  woman,  was,  that  at  the  court  of  General  Quarter  Sessions, 
holden  at,  &c.,  “ on  Tuesday  the  16 th  day  of  May,"  1826,  personally  ap- 
peared the  within-named  S.  E.,  wife  of  the  within-named  D.  E.,  and 
being  duly  examined,  &c.,”  in  the  usual  form. 

Held  sufficient,  for  it  should  be  assumed  that  the  16th  was  the  first  day  of 
the  sessions,  which  might  have  been  continued,  and  the  certificate  signed 
after  the  execution  of  the  deed. 

Semble,  per  McLean,  J .,  that  defects  in  such  certificate,  or  even  the  omis- 
sion of  it  altogether,  would  not  invalidate  the  deed,  if  it  were  proved  that 
the  acknowledgement  was  in  fact  duly  taken. 

Held  also,  that  upon  the  evidence  of  title  by  possession  in  this  case,  the  jury 
properly  found  for  the  defendant  as  to  the  cleared  land,  and  for  the 
plaintiff  as  to  the  uncleared  land. 

Ejectment  for  lot  No.  74  in  the  Gore  or  6th  concession 
of  the  township  of  Hillier. 

Defence  limited  to  that  portion  of  the  land  mentioned  in 
the  writ  in  this  cause,  described  as  follows  : Commencing  at 
the  division  fence  now  standing  on  the  ground,  and  dividing 
that  part  of  said  lot  heretofore  occupied  by  the  said  plain- 
tiff from  that  part  heretofore  occupied  by  the  defendant,  at 
the  concession  line  between  the  said  sixth  concession  or  Gore 
and  the  fifth  concession  ot  the  said  township  of  Hillier  ; 
thence  southerly,  following  the  said  division  fence  to  the 
woods,  and  following  the  continuation  of  the  line  of  the  said 
fence  to  the  rear  of  the  said  sixth  concession  or  Gore;  thence 
easterly,  along  the  said  concession  line  in  rear  of  the  said 
sixth  concession  or  Gore  to  the  south-east  angle  of  lot  No. 


(«)  The* second  trial  resulted  in  a verdict  for*defendants,  which  was  not 
moved  against. 
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74 ; thence  northerly,  along  the  boundary  line  between  lots 
No.  73  and  74  to  the  north-east  angle  of  the  said  lot ; thence 
westerly,  along  the  concession  line  between  the  fifth  and 
sixth  concessions  or  Gore  to  tho  place  of  beginning. 

At  the  trial,  before  McLean , J.,  at  Picton,  at  the  last 
spring  assizes,  a verdict  was  rendered  for  the  plaintiff  for  a 
portion  of  the  premises  defended  for,  comprising  the  wood- 
land in  the  rear  of  the  concession,  and  for  the  defendant 
for  the  cleared  land  extending  from  the  front  of  the  conces- 
sion to  the  woodland. 

For  the  plaintiff,  the  patent  from  the  crown  was  put  in, 
granting  to  Sarah  Everts,  wife  of  David  Everts  and  daughter 
of  John  Smith,  a U.  E.  Loyalist,  the  west  part  of  the  broken 
lot  number  seventy-four,  and  the  east  part  of  the  broken  lot 
number  seventy-five,  in  the  Gore  between  the  third  conces- 
sion from  the  lake  and  the  fifth  concession  from  the  hay  in 
the  township  of  Ameliasburgh,  containing  200  acres  more 
or  less : commencing  on  the  south  side  of  the  allowance  for 
road  between  the  said  Gore  and  the  rear  of  the  fifth  conces- 
sion at  the  distance  of  25  chains  and  33  links  on  the  course 
south,  58  degrees  20  minutes  west  from  the  north  -east  angle 
of  lot  No.  73  granted  to  Elizabeth  Short. 

A deed  bearing  date  the  18th  day  of  May,  1826,  was  duly 
proved  by  Luther  Houghton,  a subscribing  witness,  executed 
by  David  Evert  and  Sarah  Evert,  conveying  to  the  plaintiff 
the  premises  mentioned  in  the  patent.  * The  witness  also 
proved  that  the  deed  was  executed  at  Brockville,  in  the  then 
district  of  Johnstown;  that  David  Everts  and  wife  resided  in 
the  County  of  Grenville  ; and  that  Joel  Stone,  whose  name 
was  subscribed  as  chairman  of  the  Quarter  Sessions  to  a 
certificate  endorsed  on  the  deed,  acted  as  a justice  of  the 
peace,  and  was  usually  chairman  of  the  Quarter  Sessions  in 
the  District  of  Johnstown. 

The  certificate  was  that  at  the  court  of  general  Quarter 
Sessions  of  the  peace  for  the  district  of  Johnstown,  holden 
at  Brockville  in  and  for  the  said  district  , on  Tuesday  the  16th 
day  of  May  in  the  year  of  our  Lord  1826,  personally  appeared 
the  within  named  Sarah  Evarts,  wife  of  the  within  named 
David  Everts,  and  being  duly  examined  touching  her  consent 
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to  alien  and  depart  with  her  real  estate  in  and  to  the  lands 
and  premises  within  mentioned,  she  appeared  to  give  her 
consent  thereto  freely  and  voluntarily,  without  coercion  or 
fear  of  coercion  on  the  part  of  her  husband  or  any  other 
person. 

P.  Y.  Elmore,  deputy  surveyor,  proved  a survey  made  by 
him  of  the  premises,  and  that  according  to  that  survey  the 
defendant  was  in  possession  of  3 chains  and  50  links  in 
width,  extending  the  whole  length  of  the  plaintiff’s  lot  No.  74 
in  the  Gore  or  6th  concsssion.  He  admitted  having  made  a 
previous  survey  of  the  line,  but  alleged  that  he  could  not 
procure  the  defendant’s  deed  to  see  the  extent  of  his  land, 
and  that  he  then  supposed  the  defendant  owned  one  half  of 
No. 74,  and  divided  it  accordingly;  that  in  doing  so  he  found 
traces  of  another  line  said  to  have  been  run  by  one  Potter  ; 
that  survey  he  subsequently  found  to  be  erroneous,  and  then 
a correct  measurement  was  made  shewing  the  defendant  in 
possession  of  a portion  of  plaintiff’s  land. 

The  plaintiff  having  closed  his  case,  the  defendant’s  counsel 
moved  for  a non-suit,  on  the  grounds : 1st,  that  there  was  no 
evidence  that  the  patentee  was  the  person  who  with  her 
husband  executed  the  deed  with  the  plaintiff. 

2nd.  That  the  certificate  endorsed  on  the  deed  does  not 
shew  that  Sarah  Everts,  a married  woman,  was  examined 
after  the  execution  of  the  deed,  as  required  by  law,  as  to  her 
willingness  to  part  with  her  estate  ; and  3rd,  that  no  day  is 
specified  in  the  certificate,  as  required  by  the  statute,  of  the 
.examination  of  Sarah  Everts. 

These  objections  were  overruled,  and  the  defendant  then 
called  a witness  to  prove  his  possession  of  the  premises  in 
dispute  for  upwards  of  twenty  years. 

He  proved  that  Henry  Kednor,  a brother  of  the  defendant, 
went  upon  and  occupied  No.  73  and  part  of  74  in  the  Gore 
Ameliasburgh  (now  Hillier),  in  the  spring  of  1825  ; that  he 
built  a mill  on  part  of  lot  74  during  that  year,  and  cleared 
same  land  between  the  mill  and  the  rear  of  the  concession  to 
the  rear  of  the  fifth  concession  from  the  bay.  Henry  Rednor 
left  the  premises  in  1826,  and  the  defendant  entered  and  put 
up  .a  house  during  that  year.  He  had  been  in  possession 
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ever  since,  up  to  a line  run  on  the-  west  side  from  the  con- 
cession line  in  rear  of  the  5th  concession.  The  clearing 
extended  up  to  that  line,  and  alon,r  that  line  southward. 
The  mill  was  about  six  or  eight  rods  east  of  that  line,  and 
the  house  eight  or  ten  rods. 

The  running  of  that  line  by  a person  of  the  name  of  Pot- 
ter who  practised  surveying,  was  proved  to  have  taken  place 
before  the  mill  was  built  in  1825,  in  order  to  ascertain  the 
western  boundary  of  the  plaintiff’s  land,  and  to  enable 
Henry  Rednor  to  decide  where  to  place  the  mill.  It  was 
run  in  the  centre  of  lot  7 4 from  the  front  to  the  rear  of  the 
concession.  The  plaintiff  purchased  previous  to  1826,  and 
he  had  been  repeatedly  at  defendant's  house,  and  was 
aware  of  his  improvements  from  that  time  up  to  the  time 
of  bringing  the  action,  upwards  of  twenty-four  years,  as 
proved  by  the  evidence  of  the  defendants  son;  hut  it  was  not 
shewn  that  the  plaintiff  was  aware  of  the  defendants  exercis- 
ing any  control  over  the  woodland  in  the  rear  for  so  long  a 
period,  and  the  jury  in  consequence  rendered  a verdict  for 
the  defendant  for  the  cleared  land,  and  for  the  plaintiff  for 
the  woodland  in  the  rear  part  of  the  premises.  The  cleared 
land  south  of  the  mill  was  stated  to  be  about  120  rods  in 
depth,  divided  into  two  fields. 

Bell  obtained  a rule  to  shew  cause  why  the  verdict  should 
not  be  set  aside  without  costs  for  misdirection,  and  for  the 
reception  of  improper  evidence,  and  on  the  ground  of  the 
verdict  being  contrary  to  law  and  evidence. 

Patterson  shewed  cause  citing  2 Salk.  606;  Stra.  882; 
Doe  Beckett  v.  Nightingale,  5 U.  C.  R.  518  ; Doe  Hill  v. 
Gander,  1 U.  C.  R.  8. 

Robinscn,  C.  J. — As  to  the  verdict  on  the  question  of 
boundary,  I think  the  defendant  has  no  reason  to  complain 
of  it;  he  gets  more  than  his  just  share  in  getting  the  land 
which  he  has  illegally  cleare  L As  to  his  chopping  trees  and 
cutting  wood  on  the  unimproved  land,  he  relies  on  his  having 
done  that  for  more  than  twenty-years  as  giving  the  land 
now  by  long  possession,  but  those  are  occasional  acts  of 
trespass  which  do  not  give  him  a title  under  the  Statute  of 
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Limitations.  The  evidence  shews  that  he  was  not  scrupulous, 
hut  cut  where  he  liked  without  regarding  the  lines,  as  any 
trespasser  might  have  done.  That  is  not  an  uninterrupted 
exclusive  possession. 

As  to  the  plaintiff’s  conveyance  from  Everts  and  his  wife, 
I think  the  certificate  good. 

The  land  was  the  wife’s  estate ; she  was  examined  before 
Joel  Stone,  Esquire,  chairman  of  Quarter  Sessions, who  cer- 
tified that,  “ At  the  court  of  general  Quarter  Sessions  of  the 
Peace  for  the  district  of  Johnstown,  hoMen  at  Brockville  on 
Tuesday  the  1 6th  of  May , 1826,  personally  appeared,”  &c.; 
and  so  on,  in  the  proper  form. 

The  certificate  is  no  otherwise  dated.  The  deed  itself  is 
dated  18 th  of  May  1826. 

The  support  of  long  possession,  and  on  the  principle  that  all 
things  done  by  public  officers  and  courts  are  to  be  presumed 
to  be  rightly  done  unless  the  contrary  is  proved,  we  should 
assume  that  the  deed  must  have  been  executed  before  the 
court  examined  the  married  woman  in  relation  to  it.  It 
might  have  been  so,  notwithstanding  any  apparent  inconsis- 
tency, for  the  deed  may  have  been  wrongly  dated  by  mis- 
take, or,  which  is  more  probable,  the  16th  of  May,  1826,  was 
named  as  being  the  day  on  which  the  court  opened,  and  it 
vould  probably  have  continued  sitting  on  the  18th  of  May 
afterwards,  in  which  case  all  would  be  consistent. 

We  should  read  the  certificate  as  if  it  were  “ begun  and 
holden ,”  which  is  the  usual  caption  ; and  in  law  the  whole 
time  of  the  court  sitting  may  be  treated  as  one  day,  where  it 
is  necessary  for  upholding  any  proceeding  not  in  itself  illegal. 

This  leaves  only  the  objection  that  the  certificate  is  not 
dated,  which  it  is  contended  the  statute  requires. 

As  to  that,  without  determining  whether  the  words  in  sec. 3 
of  35  Geo.  III.  ch.  5,  which  requires  the  certificate  to  be  dated, 
can  be  taken  as  directory,  or  must  be  regarded  as  mandatory, 
I consider  that  this  certificate  is  dated  within  the  spirit  and 
meaning  of  the  act.  The  object  was  to  afford  the  means  of 
seeing  on  the  face  of  the  certificate  whether  it  was  taken 
within  the  time  after  execution  that  was  limited  by  the 
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statute , and  this  certificate  shews  that  it  must  in  this  case 
have  beencertainly  in  time, unless  the  court  remained  sitting 
more  than  six  months,  which  we  know  it  could  not. 

I think  the  rule  must  be  discharged. 

McLean,  J. — The  defendant’s  council  objected  at  tiie 
trial  to  the  reception  of  the  deed  from  Everts  and  wife  to  the 
plaintiff  as  sufficient  evidence  of  title,  contending  that  it  was 
invalid  by  reason  of  the  certificate  of  examination  before  the 
quarter  sessions  not  shewing  that  the  examination  took  place 
after  the  execution  of  the  deed,  and  not  specifying  the 
particular  day  on  which  the  examination  did  takeplace.  He 
contended  then,  as  he  did  on  the  argument,  that  the  deed 
being  dated  on  the  18th  of  May,  1826,  the  certificate  must 
shew  that  the  examination  before  the  quarter  sessions  was, 
after  that  period,  and  that  is  not  sufficient  merely  to  state 
that  it  took  place  at  the  court  of  quarter  sessions  holden  on 
the  16th  of  May,  which  was  two  days  before  the  date  of  the 
deed. 

If  the  deed  is  invalid  from  the  want  of  a proper  certificate, 
then  of  course  the  objection  to  its  reception  was  a good  one, 
and  should  have  prevailed,  and  the  objection  on  the  score  of 
misdirection  to  the  jury  should  also  prevail,  inasmuch  as  they 
were  told  to  consider  the  deed  and  certificate  endorsed  on  it 
as  sufficient  proof  of  title. 

By  the  statute  of  this  Province  59  Geo.  III.  ch.  8,  any 
married  woman  having  real  estate,  and  being  above  the  age 
of  21  years,  may  part  with  the  same  by  any  deed  or  deeds 
jointly  with  her  husband,  and  the  conveyance  shall  be  as 
valid  and  effectual  in  law  as  if  she  were  sole ; but  such  convey- 
ance shall  have  no  force  or  effect  whatever  unless  such  married 
woman,  if  resident  in  Upper  Canada,  shall  appear  before 
any  judge  or  other  person  mentioned  or  described  in  the  act 
passed  in  the  43rd  year  of  his  said  Majesty’s  reign,  chap.  5, 
to  be  examined  touching  her  consent  to  alien  ^tnd  depart  with 
such  real  estate,  and  shall  freely  and  voluntarily, and  without 
coercion,  give  her  consent  before  such  judge  or  other  person 
to  alien  and  depart  with  such  estate.  The  3rd  section  says 
it  shall  and  may  be  lawful  for  the  chief  justice,  judge, 
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&c.,  who  shall  have  taken  such  examination,  to  cause  a certi- 
ficate thereof  to  be  endorsed  on  the  deed,  which  certificate 
shall  state  the  day  on  which  such  examination  is  taken,  and 
shall  be  signed  by  the  mayor  or  chief  magistrate,  chief 
justice,  or  judge,  before  whom  the  same  shall  be  taken  ; and 
the  4th  section  extends  the  period  for  the  taking  of  such 
examination  from  six  to  twelve  months  from  the  time  of  the 
execution  of  any  deed.  In  1821  the  Act  was  passed,  chap. 
14,  under  which  the  certificate  on  the  plaintiff’s  deed  appears 
to  have  been  given,  and  authorizing  any  married  woman 
having  real  estate  in  the  Province  to  appear  before  the 
Quarter  Sessions  of  the  Peace  in  the  district  in  which  she  may 
reside,  or  if  resident  out  of  the  Province,  before  the  Quarter 
Sessions  of  the  Peace  in  any  district  in  this  Province,  at  any 
time  within  twelve  months  after  her  execution  of  a deed  con- 
veying away  her  real  estate ; and  being  examined  by  the 
chairman  in  open  court  touching  her  consent  to  alien  and 
depart  with  her  real  estate,  as  in  such  deed  may  be  mentioned, 
it  shall  be  lawful  for  the  chairman  to  certify  the  same  in  like 
manner  as  the  same  could  then  be  certified  by  the  Court  of 
King’s  Bench,  or  any  judge  thereof.  Under  these  provisions 
the  defendant’s  counsel  contends  that  the  certificate  is  insuffi- 

m 

cient,  no  specific  day  being  stated  therein  on  which  the 
examination  of  Mrs.  Everts  took  place.  I do  not  apprehend, 
however,  that  any  defect  in  the  certificate  must  necessarily 
invalidate  a deed  duly  executed  by  a married  woman,  and 
acknowledged  before  a Court  of  Quarter  Sessions  or  judge  to 
have  been  executed  freely  and  voluntarily.  A deed  can  have 
no  force  or  effect  whatever  when  executed  by  a married 
woman  to  convey  her  real  estate,  unless  such  acknowledg- 
ment is  made  under  the  2nd  section  olj  59  Geo.  III.  chap.  3 ; 
but  there  is  no  provision  that  a deed  so  acknowledged  shall 
be  of  no  force  or  effect  if  a certificate  as  prescribed  by  the 
3rd  section  is  not  endorsed  upon  it,  or  for  the  omission  in 
such  certificate  of  the  date  pr  any  other  particular  matter 
which  should  be  inserted  according  to  the  terms  of  the  Act. 
If  an  entry  were  made  in  the  minutes  or  records  of  the  Court 
of  Quarter  Sessions  from  which  it  could  be  proved  that  in 
this  particular  case  Mrs.  Everts  had  appeared  before  the 
59  14  u.  c.  q.  b. 
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court,  and  acknowledged  the  deed  to  have  been  executed  by 
her  freely  and  voluntarily,  I incline  to  think  that  her  deed  to 
the  plaintiff  would  be  perfectly  valid,  without  any  certificate 
being  endorsed  on  it.  The  statute  is  directory  as  to  wdiat  the 
certificate  shall  contain,  and  the  granting  a certificate  pro- 
vided by  the  legislature,  in  order  that  on  any  such  deed 
the  evidence  may  appear  of  its  voluntary  execution.  It  may, 
however,  be  doubted  whether  all  the  provisions  in  the  several 
Acts  which  are  intended  for  the  protection  of  married  women 
against  the  coercion  of  their  husbands  in  the  disposal  of  their 
real  estate,  have  any  other  effect  than  to  create  embarrass- 
ments in  making  transfers  of  property.  The  acknowledg- 
ment of  a married  woman  of  her  having  voluntarily  parted 
with  her  real  estate  seems  to  me  to  be  very  much  a matter 
of  form ; for  if  a husband  has  sufficient  power  to  compel  his 
wife  to  execute  a deed  against  her  will,  the  same  power  will 
be  sufficient  to  compel  her  to  acknowledge  it  as  having  been 
voluntarily  executed  before  a judge.  But  the  legislature 
having  prescribed  certain  formalities  to  be  observed  as 
essential  to  the  validity  of  a deed  executed  by  a married 
woman,  such  formalities  must  be  observed  as  long  as  the  law 
requires  them.  Then,  is  there  in  this  case  any  evidence  that 
Sarah  Everts  appeared  before  the  Quarter  Sessions,  and  was 
there  examined  as  to  her  consent  to  convey  the  lands  in 
question  to  the  plaintiff,  and  that  she  declared  when  so 
examined  her  willingness  to  do  so  ? 

The  certificate  is  signed  by  Joel  Stone  as  chairman  of  the 
court,  and  the  witness  who  proved  the  execution  of  the  deed 
also  proved  that  at  that  time  he  usually  acted  as  chairman. 
It  states  that  at  the  Court  of  General  Quarter  Sessions 
holden  at  Brock ville,  in  and  for  the  District  of  Johnstown, 
on  Tuesday  the  sixteenth  day  of  May,  1826,  personally 
appeared  the  within-named  Sarah  Everts,  wife  of  the  within- 
named  David  Everts,  and  being  duly  examined  touching  her 
consent  to  alien  and  depart  with  her  real  estate  in  and  to  the 
lands  and  premises  within-mentioned , she  appeared  to  give 
her  consent  freely  and  voluntarily.  How  the  time  for  holding 
the  Quarter  Sessions  for  the  District  of  Johnstown  was  estab- 
lished (41  Geo.  III.  chap.  6,  sec.  2)  by  law  to  be  on  the  third 
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Tuesday  in  May,  corresponding  with  the  time  stated  in  the 
certificate,  and  I think  we  must  assume  that  Tuesday,  the 
sixteenth  day  of  May,  1826,  was  the  first  day  on  which  the 
Quarter  Sessions  were  holden.  The  court , however,  was  not 
necessarily  confined  to  that  day,  and  it  was  the  same  court 
though  continued  on  several  subsequent  days;  so  that, 
though  the  deed  bears  date  on  the  18th  of  May,  and  the 
court  is  alleged  to  be  holden  on  the  16th,  there  is  in  fact  no 
contradiction  between  them,  or  anything  whatever  from 
which  an  inference  must  arise  that  the  examination  of  Mrs. 
Everts  was  before  the  date  of  her  deed.  There  being  then 
no  discrepancy  in  this  respect,  and  the  sitting  of  the  court 
being  considered  as  one  day,  though  continuing  for  several 
successive  days,  quite  enough  appears  in  the  certificate  to 
shew  when  the  examination  of  Mrs.  Everts  and  her 
acknowledgment  took  place,  and  that  both  were  made 
within  the  twelve  months  limited  by  law.  The  certificate 
refers  to  the  grantors  in  the  deed  as  “ the  within- named 
Sarah  Everts,  wife  of  the  within- named  David  Everts,”  and 
to  the  lands  as  “ the  lands  and  premises  m^Am-mentioned 
and  this  affords  presumptive  evidence,  if  any  were  wanting, 
that  the  deed  must  have  been  completed  before  the  appear- 
ance of  Mrs.  Everts  at  the  Quarter  Sessions  and  the  grant- 
ing of  the  certificate. 

In  the  case  of  Jackson  v.  Eobertson  (4  C.  P.  272)  the  certi- 
ficate was  similar,  in  stating  that  at  a court  of  General  Quar- 
ter Sessions  of  the  Peace  for  the  Western  District,  held  at 
Sandwich,  in  the  county  of  Essex,  on  the  12th  of  July,  1831, 
the  married  woman  personally  appeared,  &c.  In  that  case, 
as  in  this,  the  time  of  the  sittings  of  the  court  is  shewn,  but 
not  the  precise  day  on  which  the  examination  and  the  grant- 
ing of  the  certificate  took  place,  but  no  objection  was  taken 
on  that  score ; and,  though  obscure  and  uncertain  in  some 
respects,  the  certificate  was  held  good  in  substance,  as  afford- 
ing evidence  of  a voluntary  execution  of  the  deed  on  which  it 
was  endorsed.  The  objections  then  which  were  taken  to  the 
certificate,  I think,  cannot  be  sustained  ; and  there  is5>I  think, 
quite  sufficient  evidence  for  the  jury  as  to  the  identity  of 
the  parties  who  executed  the  de6d  to  the  plaintiff. 
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As  to  the  evidence:  It  appears  to  me  that  the  possession 
by  the  defendant  of  the  cleared  land  in  dispute  with  the 
knowledge  of  the  plaintiff  was  abundantly  proved,  for  a 
• period  exceeding  twenty  years.  The  plaintiff  may  not  have 
been  aware  of  the  precise  limit  of  his  own  land,  but  he  was 
often  on  the  defendant’s  premises  and  saw  the  extent  of  the 
defendant’s  occupation,  and  by  allowing  such  actual  occu- 
pation to  continue  for  so  long  a period  without  interruption, 
his  right  of  entry  has  been  barred.  As  to  the  woodland, 
there  was  evidence  to  shew  that  timber  had  been  cut  upon 
it,  and  that  part  of  it  had  been  used  by  the  defendant  in 
making  sugar  from  time  to  time  for  many  years,  but  the 
jury  did  not  consider  the  evidence  of  a continuous  possession 
sufficient,  and  found  for  the  plaintiff. 

It  appears  to  me  the  verdict  is  sustained  by  the  evidence, 
and  that  there  is  no  reason  shewn  to  disturb  it,  especially  as 
it  is  not  conclusive  as  to  the  rights  of  the  parties,  and  either 
of  them  may,  when  other  or  better  testimony  can  be  pro- 
cured, have  the  matter  further  investigated. 

Burns,  J.,  concurred. 

Rule  discharged. 


Rapelje  v.  Finch  et  al. 

Bond  to  deliver  goods  seized — Distress  for  rent — Effect  of. 

The  sheriff  seized  certain  goods  of  a debtor  under  execution,  but  forbore 
to  remove  them  on  receiving  a bond  from  defendants  to  deliver  them  up 
to  him  when  requested.  When  his  bailiff  went  afterwards  to  sell,  he 
found  that  the  household  furniture,  which  was  worth  more  than  the 
amount  of  the  execution,  had  been  distrained  by  the  debtor’s  landlord 
for  rent,  and  on  referring  to  defendants  he  was  told  that  he  might  go  and 
take  it  at  his  peril. 

Held , that  the  condition  of  the  bond  was  broken,  and  the  sheriff  entitled  to 
recover  the  amount  of  the  execution,  notwithstanding  that  there  were 
other  goods  on  which  he  might  have  levied. 

Debt,  upon  a bond  dated  12th  January,  1856.  The  con- 
dition of  the  bond  was  in  these  words : “Now  the  condition 
of  this  obligation  is  such,  that  if  we,  or  any,  or  either  of  us, 
shall  deliver  up  to  the  said  Henry  Yan  Allan  Rapelje, 
sheriff  as  aforesaid,  the  goods  and  chattels  named  in  the 
inclosed  schedule,  seized  under  execution  against  the  said 
Peter  Finch  by  him,  whenever  he  may  demand  them  of  us, 
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-or  any  or  either  of  us,  he  having  placed  them  in  our  hands 
for  safe-keeping,  then  this  obligation  to  be  void,  or  else  to 
remain  in  full  force  and  virtue.”  The  breach  laid  was,  that 
the  defendants  would  not,  though  requested.,  deliver  up  the 
goods  and  chattels  enumerated,  as  they  undertook  to  do. 

The  second  plea  was,  that  the  plaintiff  did  not  at  any 
time  request  the  defendants  to  deliver  up  the  said  goods  and 
chattels  to  the  plaintiff. 

The  third  plea  was,  that  after  the  making  of  the  writing, 
and  before  the  commencement  of  the  suit — to  wit,  on  the 
51st  of  February,  1856 — the  defendants  did  deliver  the  said 
goods  and  chattels  mentioned,  according  to  the  true  intent 
and  meaning  of  the  condition  of  the  writing  obligatory. 

At  the  trial  at  Simcoe,  before  Burns,  J.,  it  appeared  that 
the  sheriff  seized  the  goods  on  the  12th  of  January,  1856, 
and  left  them  in  the  possession  of  the  execution  debtor, 
taking  the  bond  in  question.  The  bailiff  advertised  the  goods 
to  be  sold  on  the  21st  of  January,  and  when  he  went  there 
to  sell  he  found  that  the  landlord  of  the  execution  debtor  had 
authorized  his  bailiff  to  seize  the  same  goods,  being  upon 
rented  premises,  which  landlord’s  warrant  had  been  executed 
between  the  sheriff’s  seizure  on  the  12th  of  January  and  the 
day  named  for  the  sale.  The  sheriff’s  bailiff  demanded 
the  goods  from  the  defendants  to  be  delivered.  Some  of  the 
property  mentioned  was  in  the  saw-mill,  some  of  the  saw 
logs  in  the  woods,  and  the  household  furniture  in  the  house. 
The  defendants  in  reply  to  the  demand  made,  said  to  the 
bailiff,  “ The  goods  are  there;  you  can  go  and  take  them,  but 
it  is  at  your  own  risk.”  The  landlord  and  his  bailiff  would 
not  allow  the  sheriff’s  bailiff  to  go  on  with  the  sale  under 
the  execution.  The  bailiff  considered  the  case  a new  one, 
and  said  he  did  not  know  who  had  the  prior  right,  and  that 
he  should  adjourn  the  sale  until  the  24th  of  January,  in 
order  to  consult  the  sheriff.  The  sale  was  postponed  until 
the  24th,  and  on  that  date  the  parties  -again  met.  Before 
that  day  the  landlord’s  bailiff  wanted  the  sheriff’s  bailiff’  to 
pay  the  amount  of  the  claim  he  made,  but  ultimately  the 
sheriff’s  bailiff  refused  to  pay  the  amount.  On  the  24th  of 
January  the  sheriff’s  bailiff  again  demanded  the  goods  from 
the  defendants,  but  the  landlord’s  bailiff  claimed  them,  and 
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proposed  that  the  sheriff’s  bailiff  should  pay  him  the  rent, 
and  on  his  refusing  to  do  so  the  landlord’s  bailiff  sold 
the  household  goods.  After  the  household  furniture  had 
been  thus  sold,  the  sheriff’s  bailiff  attempted  to  sell  the 
saw  logs  and  the  trucks,  but  failed. 

This  was  all  the  evidence,  and  it  was  contended  on  the 
part  of  the  defendants  that  there  was  no  sufficient  demand 
proved  on  the  part  of  the  plaintiff ; but  if  there  were  a 
sufficient  demand,  then  that  it  was  proved  on  the  part  of  the 
defendants  that  there  was  a sufficient  delivery  of  the  goods. 
The  learned  judge  considered  the  demand  proved  sufficient, 
but  reserved  the  point  for  the  consideration  of  the  court,  as 
also  whether  there  was  any  sufficient  delivery  of  the  goods 
by  the  defendants  telling  the  bailiff  the  goods  were  upon 
the  premises  and  he  could  go  and  take  them,  when  another 
person  claimed  them  at  the  same  time  for  another  purpose. 
As  far  as  the  saw-logs  and  the  trucks  were  concerned,  he 
thought  they  must  be  considered  as  delivered,  for  the  bailiff 
must  have  treated  them  as  such  or  he  would  not  have  offered 
them  for  sale.  He  directed  the  jury  to  assess  the  value  of 
the  property  -independent  of  those  articles,  for  they  were 
never  removed,  and  the  defendants  still  had  the  saw-logs 
and  trucks.  The  jury  found  thq  value  of  the  other  articles 
to  be  a good  deal  beyond  the  amount  of  the  execution, 
whereupon  the  learned  judge  directed  for  the  plaintiff  for 
the  amount  of  the  execution  and  expenses,  and  reserved 
leave  to  the  defendants  to  move  to  enter  a verdict  upon  the 
second  and  third  pleas,  or  either  of  them,  for  the  defendants, 
if  the  court  should  consider  the  demand  insufficiently  proved, 
or  that  under  the  circumstances  there  was  a sufficient  de- 
livery in  compliance  with  the  condition  of  the  bond. 

McMichael  obtained  a rule  nisi  according  to  the  leave 
reserved,  for  a new  trial,  the  verdict  being  contrary  to  law 
and  evidence. 

M.  G.  Cameron  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  seems  to  us  to  be  a plain  case.  The  sheriff,  having 
an  execution  against  the  goods  of  a debtor,  seized  certain 
articles,  and  upon  the  defendants  giving  him  a bond  that 
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they  would  deliver  them  up  to  him  when  he  should  demand 
them,  he  forbore  to  remove  them,  and  suffered  them  to 
remain  on  the  premises  which  the  debtor  occupied. 

These  premises  were  rented  by  the  debtor,  and  before  the 
sheriff  came  for  the  goods  to  sell  them  they  had  been  dis- 
trained for  rent.  The  sheriff  came  soon  afterwards  and 
demanded  the  goods,  but  was  told  by  the  landlord’s  bailiff 
that  they  had  been  seized  for  rent,  and  must  be  sold  under 
the  landlord’s  warrant.  If  the  sheriff  had  left  a bailiff  in 
possession  of  the  goods,  they  would  have  been  in  the  custody 
‘of  the  law,  and  not  distrainable ; but  the  landlord  would 
have  been  secure  in  his  rent,  under  the  statute,  by  his  giving 
a proper  notice  to  the  sheriff. 

The  defendants  contend  that  they  had  delivered  the  goods, 
because  they  told  the  sheriff’s  bailiff  that  he  might  go  and 
take  them  at  his  peril ; but  that  is  not  delivering  to  the  sheriff 
the  goods  which  by  their  bond  they  admit  “he  had  placed  in 
their  hands  for  safe  keeping.”  They  would  not  venture  to 
deliver  them  to  him,  but  left  him  to  act  for  himself,  and  fight 
a battle  with  the  landlord  and  his  bailiff.  It  was  to  secure 
the  sheriff  against  such  difficulties  that  the  bond  was  taken. 
The  debtor,  for  whom  the  defendant  became  security,  might 
have  prevented  all  difficulty  by  paying  the  rent.  When  the 
bailiff  found  himself  defied,  either  rightly  or  wrongfully,  he 
went,  as  it  was  natural  he  should,  to  ask  the  sheriff  for  in- 
structions ; and  when  he  afterwards  went  to  sell  the  goods 
he  could  not  get  them  unless  he  would  pay  the  rent,  and 
they  were  ultimately  sold  at  the  landlord’s  instance. 

Now  the  sheriff  would  not,  for  all  that  appears,  have  been 
justified  in  paying  the  rent,  for  we  see  no  proof  of  notice 
served  upon  him,  nor  that  the  rent  was  due  before  the  sheriff 
had  seized.  He  could  not  get  them  therefore,  except  upon 
terms  which  for  all  we  can  see  he  could  not  properly  have 
complied  with.  As  to  the  goods  in  and  about  the  saw-mill, 
to  which  this  difficulty  did  not  apply,  the  circumstance  that 
there  were  such  goods,  and  that  the  sheriff  might  have  seized 
them,  and  that  out  of  them  the  execution  might  have  been 
satisfied  wholly  or  in  part,  is  no  reason  why  the  plaintiff 
should  not  recover  the  full  value  of  those  on  the  debtor’s  pre- 
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mises  and  sold  by  the  landlord,  or  so  much  at  least  as  would 
satisfy  the  writ,  for  he  was  entitled  to  insist  on  the  defendants’ 
delivering  those  goods  up  to  him  according  to  their  bond. 
We  think  the  rule  should  be  discharged. 

Rule  discharged. 


Hutchison  v.  Sideaways. 

Application  for  reference  to  master,  under  C.  L.  P.  A.  sec.  143. 

Where  in  an  action  on  the  common  counts  for  goods  sold,  interlocutory 
judgment  having  been  signed,  the  plaintiff  desires  a reference  to  the 
master  under  sec.  143  of  the  Common  Law  Procedure  Act,  it  must  be 
shewn  that  no  dispute  is  likely  to  arise  either  as  to  quality  or  price. 

The  plaintiff  declared  in  assumpsit,  on  the  common  counts, 
for  goods  sold  and  delivered,  goods  bargained  and-  sold, 
money  paid  and  advanced,  money  lent,  and  on  an  account 
stated,  claiming  £100.  Interlocutory  judgment  had  been 
signed.  It  was  not  shewn  that  any  certain  quantities  of 
goods  were  claimed  for,  which  were  admitted  by  the  defend- 
ant to  have  been  delivered  to  him  at  prices  agreed  upon  ; but 
the  question  of  amount,  for  all  that  appeared,  was  as  much 
open  as  in  any  other  case  of  judgment  by  default  on  the 
common  counts. 

Burns , for  the  plaintiff,  had^ applied  in  the  Practice  Court 
for  an  order,  under  sec.  143  of  the  Common  Law  Procedure 
Act,  to  have  the  damages  assessed  by  the  clerk  of  the  court, 
and  was  referred  by  the  learned  judge  to  the  court  in  banc. 

The  court  desired  that  it  should  at  least  be  made  to  appear 
to  them  by  affidavit  that  the  plaintiff  was  claiming  for  some- 
thing so  specific  as  to  quantity  and  price  that  the  only 
question  would  be  one  of  mere  computation..  It  was  not 
mentioned  again,  and  no  such  affidavit  was  furnished. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  upon  the  143rd  clause  that  the  plaintiff  founds  his 
application.  There  are  but  six  items  in  the  account  which 
the  plaintiff  shews  as  the  account  on  which  he  is  suing 
and  there  being  no  set-off  pleaded,  there  can  be  no  account 
on  the  other  side,  so  that  this  need  not  be  treated  as  a 
case  in  which  damages  cannot  be  assessed  in  the  ordi- 
nary way.  We  do  not  therefore  direct  that  it  shall  be 
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referred  to  the  master  under  the  143rd  clause  to  ascertain 
the  amount.  If  we  were  clear  that  the  148rd  clause 
applies  prima  facie  to  such  a case,  we  should  call  on  the  de- 
fendant to  say  whether  he  had  any  cause  to  shew  agaiust  the 
summary  disposal  of  the  question  of  damages  by  reference  to 
the  master : for  if  it  should  appear  to  us  that  the  same  questions 
are  likely  to  arise  in  this  case  as  in  others  in  which  the 
plaintiff  has  judgment  by  default  in  an  action  on  the  common 
counts,  then  we  think  we  should  pause  before  we  apply  the 
statute  in  such  a manner  as  would  put  the  master  in  the  place 
of  a jury,  to  determine  all  questions  that  may  arise  upon 
conflicting  evidence  as  to  the  quantity  of  goods  delivered,  the 
quality,  and  the  value  in  reference  to  quality.  In  the  words 
of  the  clause,  “ the  amount  of  damages  is  substantially  a 
matterof  calculation,”  when  the  things  sold,  and  the  quality 
and  value  in  reference  to  that  quality,  are  agreed  upon,  or 
have  been  ascertained,  but  until  that  is  done  the  data  for  the 
calculation  are  wanting,  and  we  think  it  ought  to  be  shewn 
that  no  contest  is  liable  to  arise  upon  those  points  before  we 
send  the  case  to  the  master,  for  otherwise  we  not  only  deprive 
the  defendant  of  the  option  to  have  the  case  tried  by  a jury, 
but  also  of  the  privilege  of  referring  it  to  arbitrators  in 
whose  selection  he  can  have  a voice. 

Rule  refused. 


Stark  v.  Montague  et  al. 

School  rate — Right  of  trustees  to  reimburse  of  costs,  &=c. — Unauthorized  rate. 

School  trustees  cannot  impose  a rate  to  re-imburse  themselves  for  costs 
incurred  in  defending  unsuccessfully  a suit  brought  against  them  for 
levying  an  unauthorized  rate,  or  for  travelling  expenses  incurred  in  order 
to  consult  with  the  Superintendent. 

No  rate  can  legally  be  imposed  for  the  salary  of  an  unqualified  teacher. 

Appeal  from  the  Fifth  Division  Court  of  Lincoln  and 
Welland. 

This  was  an  action  of  tort,  in  which  the  plaintiff  claimed 
damages  for  the  seizure  and  sale  of  certain  goods  under  a 
distress  for  school  rate  imposed  by  the  trustees  of  school 
section  7 in  the  township  of  Crowland.  It  appeared  that 
the  trustees  had,  in  1854  and  1855,  employed  an  unlicensed 
teacher,  for  whose  salary  they  had  imposed  a rate,  which 
60  xiv.  u.  c.  Q.  B. 
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one  of  the  ratepayers  had  resisted,  and  recovered  judgment 
against  them  in  the  division  court  for  the  seizure  of  his 
goods  to  satisfy  it.  The  chief  superintendent  when  applied 
to  refused  to  appeal,  and  the  costs  were  recovered  from  the 
trustees.  To  reimburse  themselves  for  these  costs,  together 
with  the  expenses  of  certain  trips  to  Toronto,  undertaken  in 
order  to  consult  with  the  chief  superintendent,  and  to  pro- 
cure the  sum  of  M 2 10s.  paid  for  salary  to  a female  teacher 
afterwards  employed  and  regularly  licensed,  the  trustees 
imposed  a rate  upon  the  school  section.  The  respondent 
resisted  payment  of  all  except  his  proportion  of  the  sum  due 
for  the  teacher’s  salary,  which  the  collector  refused  to 
accept,  and  upon  the  seizure  and  sale  for  the  whole  amount 
this  action  was  brought. 

The  learned  judge  below  decided  in  favor  of  the  plaintiff, 
from  which  the  defendants  appealed. 

Duggan  for  the  appeal.  W.  Eccles , contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  see  no  good  ground  for  appeal. 

It  seems  to  be  clear  on  the  Common  School  Act,  18  & 14 
Yic.  ch.  48,  that  no  rate  canlegallybe  imposed  for  paying  the 
salary  of  an  unqualified  teacher.  Such  a teacher  cannot 
legally  be  allowed  to  receive  any  portion  of  the  school  fund, 
and  the  15th  section  of  the  statute  provides  that  no  teacher 
shall  be  deemed  a qualified  teacher  who  shall  not  at  the 
time  of  his  engagement,  and  of  his  applying  for  payment, 
hold  a certificate  of  qualification. 

It  seems  that  in  this  instance  the  trustees  chose  to  persist 
in  retaining  a teacher, who  held  no  certificate ; that  a rate- 
payer in  consequence  disputed  the  legality  of  the  assessment 
imposed  for  paying  such  teacher,  and  was  successful  in  his 
opposition,  for  the  Division  Court  sustained  an  action  brought 
by  him  for  seizing  his  property  in  order  to  pay  the  rate 
assessed  upon  him.  This  judgment  in  favor  of  the  rate- 
payer was  acquiesced  in  ; yet  nevertheless  the  trustees  took 
upon  themselves  to  raise  a rate  in  order  to  reimburse  the 
expense  they  had  been  put  to  in  their  ineffectual  attempt  to 
sustain  the  legality  of  their  assessment,  also  to  pay  their 
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expenses  incurred  in  a journey  which  they  chose  to  make 
to  Toronto  for  the  purpose  of  conferring  with  the  superin- 
tendent upon  the  subject. 

It  need  hardly  be  said  that  if  the  amount  of  costs  and 
expenses  so  incurred  could  be  thus  levied  upon  the  rate- 
payers, there  would  be  no  object  in  withstanding  the  illegal 
proceeding,  and  it  would  be  better  to  submit  to  what  has 
been  illegally  done  than  to  oppose  it,  even  with  the  cer- 
tainty of  success. 

We  take  it  to  be  an  acknowledged  principle  in  regard  to 
public  officers,  that  when  their  conduct  being  complained  of 
has  been  sustained  as  legal,  they  are  admitted  to  have  just 
claim  to  be  reimbursed  in  any  charges  they  have  been  put 
to  in  upholding  their  authority  by  proving  the  legality  of 
their  proceding  ; but  where  they  violate  the  law,  they  are 
generally  left  to  bear  the  consequences,  and  are  not  admit- 
ted to  have  a claim  to  be  indemnified. 

The  executive  government  of  a country  may  have  it  in  its 
power  to  indemnify  its  officers  even  in  such  a case,  and  may 
in  some  instances  have  found  it  just  to  do  so,  when  the 
officer  has  acted  under  a sense  of  duty,  in  a case  that  admit- 
ted of  doubt ; but  it  would  require  the  express  provisions 
of  an  act  of  parliament,  to  authorize  money  to  be  levied 
upon  the  subject  for  the  purpose  of  indemnifying  a public 
officer  or  agent  who  has  got  into  difficulty  by  violating  the 
provisions  of  a statute. 

It  appears  that  in  this  case  part  of  the  rate  was  to  cover  an 
expense  legally  incurred  for  the  salary  of  a female  teacher. 
But  the  plaintiff,  Stark,  did  not  object  to  that,  and  offered 
to  pay  it.  The  officer  however  would  have  the  whole  rate 
or  none,  and  on  that  account  only  the  seizure  was  made. 
If  there  might  be  room  for  contending  in  a superior  court 
that  the  proper  remedy  for  the  wrong  was  not  trespass, 
where  there  was  a legal  cause  for  seizure,  but  an  action  on 
the  case  for  the  excess,  yet  that  could  be  no  objection  to  the 
judgment  of  the  Division  Court  which  is  not  fettered  by 
such  technicalities,  but  can  adjudge  upon  the  substantial 
question,  whether  legal  wrong  has  been  done  and  an  injury 
sustained  to  be  compensated  in  damages. 

Appeal  dismissed. 
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Drake  v.  North. 

Ejectment — Acknowledgment  of  title — Ojfer-to  purchase. 

Where  defendant  having  obtained  possession  without  any  privity  with  M. 
went  to  him  and  offered  to  purchase,  but  no  bargain  was  made,  and  he 
told  M.  he  might  sell  to  whoever  he  choose — Held,  that  M.’s  assignee 
could  maintain  ejectment  against  defendant  without  any  further  proof 
of  M.’s  title. 

Ejectment  for  the  south-west  half  of  lot  No.  19,  in  the 
second  concession  of  Garafraxa. 

At  the  trial  at  Guelph,  before  Burns,  J.,  the  paper  title 
produced  and  proved  was  a deed  of  bargain  and  sale  from 
Thomas  Montgomery  to  the  plaintiff,  executed  on  the  5th  of 
March,  1856,  and  registered  on  the  18th  of  March.  A 
written  demand  of  possession  in  the  name  of  the  plaintiff  was 
proved  to  have  been  served  upon  the  defendant,  who  had  been 
in  possession  of  the  land  about  six  years,  and  whose  improve- 
ments did  not  equal  more  than  the  injuries  which  it  was  said  he 
had  done  upon  the  lot.  Thomas  Montgomery  was  then  called 
as  a witness,  and  he  stated  that  he  was  the  owner  of  the  lot 
in  question,  but  did  not  shew  the  nature  of  his  title.  He 
said  that  defendant  once  applied  to  him  to  purchase,  and  he, 
Montgomery,  told  him  what  he  asked,  but  the  defendant 
would  not  give  so  much.  The  defendant  was  then  in  pos- 
session, and  wished  to  be  paid  for  his  improvements.  At  that 
time  the  defendant  was  willing  to  sell  his  improvements  to  one 
Finn,  whom  he  had  brought  with  him  to  buy  the  land  from 
Montgomery,  and  this  occurred  sometime  during  last  winter. 
The  defendant  told  Montgomery  then  he  might  sell  to  whom 
he  liked.  Montgomery  never  saw  defendant  but  on  that 
occasion,  and  the  defendant  did  not  enter  into  possession  of 
the  land  under  Montgomery  in  any  way.  This  w£ts  all  the 
evidence  ; and  the  defendant  moved  for  a nonsuit,  on  the 
ground  that  there  was  no  privity  established  between  the 
defendant  and  Montgomery,  and  no  acknowledgment  of 
Montgomery’s  title  in  any  way  by  simply  applying  to  him  to 
sell  to  Finn,  to  whom  he  was  willing  to  sell  his  improve- 
ments. 

The  learned  judge  did  not  consider  that  there  was  a seffi- 
cient  foundation  laid  for  presuming  that  Montgomery  was  in 
truth  the  owner  of  the  land,  and  without  thai,  though  true 
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it  might  be  that  the  defendant  had  no  title,  yet,  being  in 
possession,  he  would  in  law  be  presumed  to  have  the  better 
title  of  the  twd*  and  under  those  circumstances  he  saw  no 
reason  to  give  such  force  to  the  application  on  the  part  of 
the  defendant,  that  Montgomery  should  sell  to  Finn,  as  to 
entitle  Montgomery  or  his  assignee  to  maintain  an  ejectment ; 
and  he  thought  the  plaintiff’s  evidence  insufficient.  On  this 
expression  of  opinion  the  plaintiff’s  counsel  submitted  to  a 
nonsuit,  not  assenting  further  than  by  submitting  to  the 
learned  judge’s  opinion. 

Lemon  obtained  a rule  Nisi  to  set  aside  the  nonsuit  as 
being  contrary  to  law  and  evidence,  and  for  misdirection. 

Bead  shewed  cause.  Hurd  supported  the  rule,  citing  Doe 
Morrough  v.  Maybee,  2 U.  C.  R.  389 ; Doe  Lawrence  v. 
Stalher,  5 U.  C.  R.  346. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  plaintiff  gave  such  evidence  as  he  might 
have  been  allowed  to  recover  upon. 

He  produced  a conveyance  to  himself  from  one  Mont- 
gomery, and  it  was  proved  by  Montgomery  that  he  received 
from  the  plaintiff  £500  for  the  land. 

It  is  true  that  it  was  not  proved  what  title  Montgomery 
had  to  make  the  conveyance,  nor  that  he  was  in  actual  pos- 
session of  the  lot  when  he  sold ; hut  it  was  shewn  that  the 
defendant  had  acknowledged  his  title  by  seeking  him  out  as 
the  owner  and  proposing  to  buy  from  him,  though  he  did  not 
agree  to  the  price  that  Montgomery  asked  him. 

He  was  evidently  a squatter  who  had  found  out  the  owner, 
as  he  supposed,  and  wished  either  to  acquire  the  title  from 
him  on  easy  terms,  or  if  he  could  not  buy  himself  to  find 
some  one  who  could,  and  who  would  be  willing  to  pay  him 
something  for  his  improvements. 

If  Montgomery  had  not  sold  to  the  plaintiff,  or  to  Finn, 
whom  he  brought  with  him,  he  might  upon  that  evidence 
have  recovered  against  the  defendantwithout  even  demanding 
possession  ; and  his  assignee,  we  think,  stands  in  no  worse 
situation,  especially  if  it  be  true,  which  the  jury  probably 
would  not  have  doubted,  that  the  defendant  said  to  Mont- 
gomery he  might  sell  to  whom  he  pleased. 
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This  is  not  the  case  of  a party  who  being  in  possession 
under  an  imperfect  title,  or  at  least  under  some  claim  of  right, 
has  endeavoured  to  strengthen  his  title  by  getting  in  some 
outstanding  claim.  In  such  cases  it  would  not  be  fair  to 
infer  that  he  intended  to  acknowledge  the  right  of  the  party 
to  dispossess  him  if  he  pleased,  if  he  declined  to  confirm  his 
title.  Nor  is  this  case  the  same  as  if  Montgomery  had  gone 
to  the  defendant  and  stated  himself  to  be  the  owner,  and 
persuaded  the  defendant  to  recognize  his  title.  That  might 
often  be  suspected  to  be  a mere  trick  to  entrap  a party,  and 
to  enable  one  squatter  to  take  the  place  of  another.  But 
here,  according  to  the  evidence,  the  defendant  appears  to  have 
sought  out  Montgomery  as  the  owner,  and  endeavoured  to 
purchase  from  him,  or  to  get  him  to  sell  to  Finn,  who  would 
have  paid  the  defendant  for  his  improvements.  He  gave  no 
intimation,  and  made  no  pretence  of  any  claim,  except  the 
usual  claim  of  such  persons  to  be  paid  for  destroying  other 
people's  timber  to  suit  their  own  convenience. 

This  is  distinguishable  also  from  those  cases  in  which  the 
question  has  been,  whether  the  defendant,  having  acknow- 
ledged the  plaintiff’s  title,  is  estopped  from  rebutting  it. 

In  such  cases  a distinction  has  been  taken  between  a 
defendant  who  has  entered  under  the  plaintiff,  and  a defend- 
ant who  having  entered,  as  in  the  present  case,  not  by  any 
privity  with  the  plaintiff,  has  afterwards  recognized  his  title. 
But  this  defendant  offered  ;.  o evidence  upon  the  trial  that 
he  had  any  right ; but  he  did  not  ask  to  be  allowed  to  rebut 
the  presumption  arising  from  his  offer  to  purchase,  but  he 
contended  that  such  offer  did  not  constitute  even  prima 
facie  evidence  of  the  plaintiff’s  right  to  possession. 

The  case  of  Doe  dem.  Bordv.  Burton  (16  Q.  B.  808)  is  in 
principle  like  the  present,  and  we  can  see  no  substantial 
difference  between  them  ; for  there  the  defendant,  as  in  this 
* case,  was  in  possession  before  he  made  an  offer  to  buy  from 
the  plaintiff,  or  had  in  any  way  recognized  his  title. 

He  entered  into  an  agreement  to  buy  from  him,  which 
fell  through  ; and  without  further  proof  of  the  plaintiff’s 
title,  or  any  other  evidence  that  the  defendant  held  under 
him,  than  that  being  in  possession  he  had  agreed  to  buy 
from  him,  the  court  allowed  the  plaintiff  to  recover. 
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There  is  no  danger  in  acting  upon  the  prima  jacie  evi- 
dence of  title  which  has  been  held  to  be  thus  supplied,  for 
if  the  defendant  has  any  legal  right,  the  court  would  be  sure 
to  hear  of  it  in  time  to  enable  them  to  control  the  applica- 
tion of  the  presumption  which  fairly  arises  from  his  conduct 
while  unexplained. 

We  think  the  rule  should  be  made  absolute. 

Rule  absolute. 


Grogan  v.  Adair  et  al. 

One  defendant  in  ejectment  is  not  entitled  to  have  his  name  struck  out  at 
the  trial,  on  disclaiming  all  right  to  possession,  in  order  to  be  called  as 
a witness  for  his  co-defendants. 

This  was  an  action  of  ejectment,  tried  at  Toronto,  before 
Richards,  J.,  in  which  a verdict  was  rendered  for  the  plain- 
tiff against  defendants  Adair  and  Fox,  and  in  favor  of  Davis. 
At  the  trial  the  defendants’  counsel  moved  to  be  allowed  to 
strike  out'  the  name  of  defendant  Adair,  in  order  that  he 
might  be  called  as  a witness  by  the  other  defendants,  and 
offered  to  consent  that  a verdict  might  pass  against  him  as 
to  title,  hut  not  as  to  damages,  with  a like  view  of  calling 
him,  but  the  application  was  refused. 

Eccles  obtained  a rule  Nisi  for  a new  trial,  to  which 
Dempsey  shewed  cause. 

« 

Robinson,  0.  J.,  delivered  the  judgment  of  the  court. 

[After  commenting  and  giving  judgment  upon  the  facts 
of  the  case,  which  it  is  unnecessary  to  report,  and  which 
were  held  to  support  the  verdict :] 

It  appears  from  the  evidence  that  the  plaintiff  did  endavor 
to  recover  substantial  damages  for  the  occupation,  for  he  gave 
evidence  of  the  state,  of  the  premises  and  the  annual  value ; 
but  at  any  rate,  if  the  question  of  title  only  had  been  before  the 
jury,  what  is  to  be  found  in  the  boons  is  against  any  right  in 
a defendant  to  have  the  name  of  a co-defendant  struck  out 
at  the  trial,  or  for  the  defendant  himself  to  have  his  name 
struck  out  upon  his  then  disclaiming  any  right  to  the  posses- 
sion, after  he  had  regularly  appeared  and  defended.  We  could 
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easily  see  that  such  a course  might  open  a door  to  vexatious 
and  fraudulent  conduct  on  the  part  of  one  defendant  through 
collusion  with  another.  He  might  as  effectually  keep  himself 
in  possession  by  giving  evidence  that  would  maintain  the 
possession  of  his  co-defendant  as  if  he  had  obtained  a verdict 
in  his  own  favor.  At  all  events  tne  judge  at  the  trial  did 
not  think  proper  to  allow  it,  and  he  has  a discretion  in 
regard  to  applications  of  that  nature  which  we  should  be 
reluctant  to  overrule. 

Rule  discharged. 


Cleghorn  v.  Carroll  (Sheriff). 

Practice — Change  of  venue — Delay  in  serving  order. 

On  the  28th  of  September  an  order  was  made  to  change  the  venue  from 
Brant  to  Oxford.  No  rule  was  taken  out  until  the  gth  of  October,  and  it 
was  not  served  until  the  13th.  The  assizes  for  Brant  were  then  sitting, 
and  the  case  was  entered  for  trial  there.  The  plaintiff  continued  it  on  the 
docket  notwithstanding  the  order,  but  it  was  not  tried,  owing  only  to 
want  of  time.  It  was  then  entered  again  at  Brant  at  the  next  assizes, 
and  a verdict  taken,  the  defendant  not  appearing, 

Held,  that  the  plaintiff  should  not  have  gone  to  trial  at  Brant  after  service 
of  the  order  ; and  the  verdict  was  set  aside,  but  without  costs,  as  the 
plaintiff  had  been  guilty  of  laches  in  not  making  the  service  sooner. 

Case  for  false  return  to  a Fi.  Fa.  in  a case  of  Cleghorn 
v.  Hopes. 

Eccles  moved  for  a new  trial  on  the  law  and  evidence,  or 
to  set  aside  the  verdict  for  irregularity  with  costs,  the  cause 
being  tried  at  Brant  after  the  venue  had  been  changed  to 
the  County  of  Oxford.  M.  C.  Cameron  shewed  cause,  citing 
Hornby  v.  Hornby,  8 U.  C.  R.  274;  McNair  v.  Sheldon,* 
Tay.  Rep.  598,  Wilson  v.  Hunt,  1 Ch.  Rep.  647 ; Charge  v. 
Farhall,  4 B.  & C.  865  ; Kenney  v.  Hutchinson,  6 M.  & 
W.,  184;  Normanby  v.  Jones,  3D.  & L.  143;  Gordon  v. 
Cleghorn,  7 U.  C.  R.  171. 

Carroll  supported  the  rule. 

The  facts  of  the  case  are  stated  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
There  seems  to  be  no  grounds  for  moving  on  the  merits 
as  the  facts  were  made  to  appear  on  the  trial ; but  the  case 
was  undefended  on  account  of  the  irregularity  on  which 
defendant  has  moved. 
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On  tlie  28th  of  September,  1855,  an  order  was  made  in 
Chambers,  by  Robinson,  C.  J.,  to  charge  the  venue  ; defend- 
ant to  take  any  notice  of  trial  for  the  Oxford  assizes,  or  the 
notice  of  trial  given  for  Brantford  (if  one  had  been  given) 
to  stand  good  in  Oxford ; the  record  to  be  entered  at  any 
time  during  the  assizes;  and  the  defendant  to  admit  the  second 
and  third  issues  to  be  in  favor  of  the  plaintiff  without  proof. 

For  some  reason  unexplained  a rule  of  court  to  change  the 
venue  was  not  taken  out  on  this  order  till  the  9th  of  October. 
Itwas  served  on  the  18th.  The  assizes  had  then  been  sitting 
four  days,  and  so  the  plaintiff  seemed  to  feel  himself  at 
lioerty  on  that  account,  or  for  some  other  reason  not  stated, 
to  disregard  the  rule,  and  he  continued  his  cause,  which 
had  been  entered  at  Brantford,  upon  the  docket  till  the 
assizes  terminated.  The  case  was  not  tried  only  because 
there  was  not  time  to  finish  the  business  of  the  court. 

Then  the  plaintiff  proceeded  at  the  next  assizes  in  April, 
1855,  by  giving  notice  of  trial  for  Brantford  again,  as  if  no 
order  for  changing  the  venue  had  been  served  upon  him,  and 
the  cause  was  then  tried,  the  defendant  not  appearing,  and 
making  no  defence. 

Theplaintiff  now  contends  that  he  was  entitled  to  treat  the 
order  to  change  the  venue  as  waived,  because  no  rule  of 
court  was  taken  out  upon  it  till  the  9th  of  October,  and  he 
seems  to  rely  also  on  the  fact  that  the  defendant  made  no 
motion  against  his  proceeding,  and  served  him  with  no  notice 
of  his  intention  to  move  for  the  irregularity,  but  allowed 
him  to  go  on. 

When  a party  serves  another  with  a notice  of  trial  or  other 
proceeding  that  is  irregular,  and  the  party  served  takes  no 
notice  of  the  irregularity,  but  allows  the  other  party  to  pro- 
ceed on  the  supposition  that  all  is  right,  teen  in  some  cases 
the  party  by  thus  lying  by  in  silence  loses  the  benefit  of  the 
irregularity. 

The  difference  in  this  case  is,  that  it  is  no  slip  in  the 
plaintiff  s proceedings,  of  which  he  might  have  been  uncon- 
scious, that  the  defendant  is  now  expecting  to;  but  his  objection 
is,  that  although  the  plaintiff  has  been  served  with  a rule  of 
61  XIV  U.  C.  Q.  B. 
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the  court  directing  that  the  trial  should  be  had  in  Oxford, 
he  proceeds  in  disregard  of  the  rule  served  upon  him  as  if 
nothing  of  the  kind  had  taken  place. 

Cases  have  been  cited  as  having  been  decided  at  an  early 
period  in  this  court,  which,  when  looked  into,  are  found  not 
to  be  in  point.  The  oldest  of  these  cases,  McNair  v.  Sheldon, 
(Tay.  Rep.  598)  is  not  quite  accurately  stated  in  the  report 
of  the  case  of  Hornby  v.  Hornby  (8  U.  C.  R.  274.)  The 
objection  was  that  no  rule  of  court  had  been  taken  out  and 
served  upon  the  judge’s  order.  In  consequence  of  that  the 
plaintiff  had  not  the  venue  changed  upon  the  record,  and  he 
was  not  in  fault  in  not  having  done  so,  for  the  practice  had 
not  been  conformed  to  by  the  other  side.  In  Hornby  v. 
Hornby  the  same  objection  existed ; there  was  no  service  of  a 
rule  to  change  the  venue  upon  the  plaintiff’s  attorney,  but 
only  a judge’s  order  for  the  change  served  upon  his  agent, 
the  plaintiff’s  attorney  having  himself  no  knowledge  that 
the  venue  had  been  ordered  to  be  changed. 

The  plaintiff’s  counsel  referred  to  several  cases  affirming 
the  principle  that  when  a judge’s  order  has  been  obtained 
for  any  purpose,  it  will  not  have  the  effect  of  staying  the 
plaintiff’s  proceedings  unless  a rule  is  without  delay  taken  out 
upon  it  and  served.  No  doubt  that  is  so;  but  in  those  cases 
the  plaintiff  will  be  fonnd  to  have  proceeded  before  the  rule 
was  served  upon  him.  That  was  not  the  case  here.  The 
plaintiff  had  entere  d his  cause  in  tne  original  county  before  he 
knew  of  the  change  of  venue,  and  of  course  there  was  nothing 
wrong  in  that,  but  he  knew  of  the  change  of  venue  afterwards, 
and  in  time  to  prevent  the  trial  in  the  wrong  county.  The 
application  was  made  on  the  eve  of  the  assizes,  and  the  order 
was  in  consequence  made  upon  terms  calculated  to  prevent  a 
failure  of  trial  from  that  circumstance.  Though  the  plain- 
tiff’s attorney,  if  he  had  heard  of  the  order,  might  have  been 
excused  for  trying  the  cause  before  the  rule  was  served  upon 
him,  on  the  ground  that  he  had  supposed  the  order  was 
waived,  yet  we  can  hardly  admit  that  Re  was  entitled  to 
treat  the  change  ef  venue  as  waived  after  the  rule  had  been 
served  upon  him. 
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Still,  undoubtedly  the  defendant  seems  to  have  been  lax 
in  not  serving  his  rule  sooner,  and  we  think  it  will  be  proper 
on  that  account  not  to  give  costs,  but  simply  to  set  aside 
the  verdict. 

Rule  absolute. 


Benjamin  Davy,  Assignee  of  Donald  McKenzie,  a Bank- 
rupt, and  Colin  Russell  v.  Cameron. 

Ejectment — Death  of  plaintiff  while  rule  nisi  pending — Effect  of — Landlord 
and  tenant — Mistake  in  boundary — Estoppel. 

Plaintiff  leased  to  defendant  the  west  half  of  lot  No.  2,  6th  concession  of 
Madoc,  specifying  the  premises,  with  the  grist  mill,  saw  mill,  and  tavern 
thereon.  It  appeared,  on  a survey  made,  that  part  of  the  buildings  were 
on  lot  i,  but  that  the  land  in  dispute  went  with  the  buildings  as  part  ot 
the  premises  demised  by  the  lease  ; and  that  defendant  had  entered  and 
held  possession  of  all  as  lessee.  He  refused,  however,  to  give  up  posses- 
sion, claiming  to  hold  that  portion  included  in  lot  i,  as  devisee  for  one  M., 
though  it  appeared  that  M,  himself  was  unaware  of  the  true  boundary,  and 
held  all  under  the  plaintiff  by  lease,  and  that  it  was  through  his  means 
the  plaintiff  had  afterwards  leased  to  defendant. 

Held,  that  the  defendant  was  estopped  from  denying  plaintiff’s  title. 

The  trial  took  place  in  May,  1854,  and  a verdict  was  rendered  for  the  plain- 
tiff. In  Easter  term  following  a rule  nisi  was  obtained  for  a new  trial, 
but  owing  to  the  loss  of  some  papers  by  plaintiff’s  counsel  no  cause  was 
shewn  till  Easter  term,  1856,  and  in  the  meantime  the  plaintiff  died. 
Semble,  per  Robinson,  C.  J. — That  judgment  could  not  be  entered  nunc  pro- 
tunc,  and  at  all  events  no  writ  of  possession  could  issue. 

Per  McLean,  J. — That  judgment  might  be  so  entered. 

Per  Burns,  J. — That  judgment  might  be  Entered,  and  enforced  underthe 
provisions  of  the  Common  Law  Procedure  Act. 

Ejectment  for  part  of  the  west-half  of  lot  No.  1,  6th  con- 
cession of  Madoc,  described  by  metes  and  bounds. 

On  the  trial  at  Belleville,  before  McLean,  J.,  the  evidence 
taken  and  the  substance  of  the  leases  put  in  and  used  on 
the  part  of  the  plaintiffs  were  as  follows  : 

A lease  from  the  plaintiff  Colin  Russell,  to  the  defendant, 
containing  an  agreement  on  defendant’s  part  to  purchase  on 
certain  terms,  and  dated  the  14th  of  October,  1849,  for  a 
term  of  four  years,  at  a yearly  rental  of  .£100,  was  put  in  on 
the  part  of  the  plaintiff.  It  was  for  the  west-half  of  lot  No. 
2, 6th  concession  of  Madoc,  and  specified  the  premises  leased, 
together  with  the  grist  mill,  saw  mill,  tavern,  houses,  out- 
houses, woods,  ways,  and  waters  thereon,  and  all  otiier  and 
singular  the  appurtenances  to  the  said  premises  belonging. 
Defendants  by  that  instrument  covenanted  to  pay  the  rent, 
and  any  amount  which  Colin  Russell  might  pay  for  the  insu- 
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ranee  of  the  mills,  houses,  taverns,  and  premises  aforesaid, 
and  to  do  nothing  to  invalidate  the  existing  insurance;  to 
keep  and  maintain  the  messuages  and  premises  ingoodrepair, 
and  to  deliver  up  the  same  with  the  fixtures  to  Colin  Eussell 
at  the  expiration  of  the  term — damage  by  reasonable  wear 
and  tear,  or  by  fire  only  excepted.  The  plaintiff  Eussell 
covenanted  for  quiet  enjoyment  by  defendant  during  the 
term,  with  a proviso  that  if  the  rent  should  be  unpaid  for 
twenty  days,  or  any  of  defendant’s  covenants  other  than  the 
payment  of  rent  not  observed,  then  Colin  Eussell  was  at 
liberty  to  enter  into  the  premises,  or  part  thereof  in  the  name 
of  the  whole,  &c.  Eussell  also  covenanted  that  (defendant 
paying  the  rent  and  fulfillinghis  covenants),  he  would,  on  the 
day  of  the  expiration  of  the  term,  or  on  any  day  before  its 
expiry,  but  not  otherwise,  execute  a release  for  the  premises 
to  the  defendant,  he  paying  the  sum  of  £1250.  It  was  also 
stipulated  in  the  lease  that  the  defendant  might  get  that  part 
of  the  lot  intended  for  a town  surveyed  and  laid  out  in  streets 
and  building  lots,  and  offer  the  same  for  sale  at  a price  to  be 
payable  to  Colin  Russell — the  payments  to  be  deducted  from 
the  £1250  in  the  event  of  the  defendant  becoming  the  pur- 
chaser. 

An  agreement  bearing  date  the  13th  of  July,  1852,  execu- 
ted by  defendant,  was  admitted  and  was  given  evidence 
reciting  the  lease  and  the  agreement  as  to  terms  of  purchase ; 
and  in  consideration  of  £210,  surrendering  all  the  premises 
in  the  lease,  and  all  the  estate,  right,  title,  interest,  term  of 
years,  property,  and  demand  whatsoever,  of,  in,  to,  or  o'ut  of 
the  same,  or  any  part  or  parcel  thereof,  to  the  use  of  Colin 
Eussell,  his  heirs  and  assigns  forever;  and  in  consideration  of 
Colin  Eussell  accepting  the  surrender,  the  defendant  conveyed 
all  his  interest  at  law  or  in  equity  in  the  premises,  and  also 
all  and  every  other  property  which  the  defendant  held  under 
the  said  Colin  Eussell,  by  agreement  of  sale  or  lease  of  any 
kind. 

Also  a policy  of  insurance  dated  10th  of  February,  1848, 
effected  by  Colin  Eussell,  on  the  grist  mill,  a tavern,  or  build- 
ing occupied  by  James  Campbell  as  an  inn,  and  outhouses 
about  40  feet  from  the  inn. 
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The  plaintiff  then  called  Simon  McKenzie, a brother  of  the 
late  Donald  McKenzie,  the  former  proprietor  of  the  premises, 
and  uncle  of  the  defendant.  He  proved  the  death  of  Donald 
McKenzie  in  possession  of  the  premises  in  the  spring  of 
1849  : that  the  mill  property  was  situated  on  the  west  part 
of  lot  No.  2,  and  part  of  lot  No.  1,  in  the  6th  concession  of 
Madoc,  lying  adjacent  to  each  other  : that  on  the  west-half 
of  lot  No.  2,  there  was  a grist  mill,  saw  mill,  a bar;)  and 
sheds,  a log  house,  a store  and  dwelling  house  : that  the 
tavern  was  on  lot  No.  1,  and  that  there  was  no  tavern  but 
that  one  at  the  time  of  Donald  McKenzie's  death,w.ithashed 
attached  to  it : that  there  was  but  one  shop  or  store  on  lot 
No.  2,  and  only  one  on  it  at  the  time  of  the  trial,  and  no 
store  on  that  part  of  lot  No.  1 in  possession  of  Donald 
McKenzie  at  the  time  of  his  death,  except  a small  grocery. 

This  wintess  proved  the  signature  ol  Donald  McKenzie  to 
an  instrument  dated  theTth  of  October, 1846,  agreeingtorent 
from  plaintiff  the  west-half  of  lot  No.  2,  in  the  6th  concession  of 
Madoc,  containing  one  hundred  acres,  with  a grist  mill,  saw 
mill,  tavern,  sheds,  store,  &c.,  for  the  term  of  three  years, 
at  £ 75  per  annum  for  the  first  two  years,  and  iHOO  for  the 
third  year,  the  rent  to  be  paid  punctually  at  the  end  of  each 
year.  Donald  McKenzie  bound  himself  to  keep  the  build- 
ings in  good  order,  and  to  deliver  the  same  in  that  state  to 
Colin  Russel  at  the  end  of  the  term.  It  was  also  proved 
by  this  witness  that  the  tavern  mentioned  in  the  latter  lease, 
as  well  as  in  that  to  defendant,  was  erected  on  lot  No.  l,and 
was  on  that  lot  at  the  time,  of  the  trial,  as  well  as  a part  of 
the  grist  mill : that  the  defendant  was  living  with  Donald 
McKenzie  in  1846,  and  continued  with  him  up  to  the.  time  of 
his  death;  that  he  was  assisting  in  the  mill  at  first, and  after- 
wards got  the  charge  of  it  as  miller  for  Donald  McKenzie. 

It  appeared  that  Donald  McKenzie  died  in  the  spring  of 
1819,  before  the  expiration  of  his  lease,  and  in  possession 
under  that  lease  of  the  tavern  and  premises  on  lot  No.  l,as 
weL  as  those  on  lot  No.  2.  A few  days  before  his  death  he 
wrote  a letter,  which  was  produced,  dated  26th  April,  1849, 
addressed  to  the  plaintiff,  recommending  the  defendant, and 
requesting  Russell  to  extend  to  lease  and  time  to  him. 
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Aletter  of  defendant,  dated  14th  of  December,  1849,  to  the 
plaintiff  Russell,  was  proved  and  put  in  evidence, expressing 
the  defendant’s  regret  at  not  being  able  to  remit  the  rent,&c. 

It  was  further  shewn  by  the  evidence  of  Simon  McKenzie, 
and  one  Olmstead,  that  the  line  between  lote  Nos.  1 and  2 
ran  through  the  mill;  that  the  part  of  lot  No.  1,  on  which 
the  mill  and  tavern  stood,  were  always  occupied  by  Donald 
McKenzie  with  the  mill  an.7.  other  buildings : that  the  mill 
and  premises  were  always  considered  entire,  and  that  it  only 
recently  became  known  that  there  was  any  difficulty  about  the 
lines  between  lots  Nos.  1 and  2 : that  defendant’s  lease  was 
considered  by  defendant  himself  to  contain  all  the  property 
which  Donald  McKenzie  held,  including  the  mills, tavern  and 
buildings  : that  subsequently,  after  the  difficulty  as  to  the 
line  was  discovered, defendant  said  he  would  hold  the  premises 
under  Donald  McKenzie’s  will.  On  cross-examination  Simon 
McKenzie  stated  that  Donald  McKenzie  had  occupied  the 
west  half  of  lot  No.  2,  and  part  of  lot  No.  1,  long  before  his 
death  : that  he  sold  a part  of  lot  No.  1 to  one  Seymor,who 
laid  out  a street  dividing  his  part  from  the  mill  part,  and  that 
on  both  parts  of  lot  No.  1,  as  well  as  on  lot  No.  2,  village  lots 
have  been  run  out  on  which  a good  many  houses  had  lately 
been  built. 

Samuel  Benson,  deputy  surveyor,  produced  a plan,  of 
which  a copy  was  filed  with  his  affidavit,  made  pursuant  to 
his  survey.  He  stated  that  the  part  of  lot  No.  1 not  conveyed 
to  Seymour  was  two  chains  in  width,  and  thir  ty-three  chains 
and  thirty-three  and  a-half  links  in  length:  that  the  division 
line  between  lots  Nos.  1 and  2,  ran  through  the  mill, and  cut 
off  the  tail  race.  George  A.  Olmstead  confirmed  the  testi- 
mony of  McKenzie  as  to  the  situation  and  occupation  of  the 
premises  by  Donald  McKenzie  and  the  defendant  under  their 
respective  leases,  and  stated  further,  that  in  December  1858, 
before  this  action  was  brought,  one  Patrick  Salmon,  a bailiff, 
went  with  him  for  the  purpose  of  giving  him  possession  of  the 
premises  for  the  plaintiff:  that  on  that  occasion  defendant 
was  standing  infront  of  the  mill,  the  door  of  which  was  locked  : 
that  Salmon  told  him  he  had  come  to  give  possession  to  the 
witness  for  Russell,  and  that  defendant  would  not  allow  him 
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to  enter  the  mill,  and  threatened  to  split  his  head  open  if  ne 
attempted  to  do  so  : that  the  defendant  then  said  he  was 
going  to  get  the  line  run  between  lots  Nos.  1 and  2,  and  he 
refused  to  give  up  possession.  On  cross  examination  he 
stated  that  Donald  McKenzie  occupied  the  part  of  lot  No.  1 
not  conveyed  by  him  to  Seymour  : that  the  defendant  suc- 
ceeded him  in  the  possession,  and  that  defendant’s  possession 
since  the  lease  to  him  had  been  precisely  the  same  as  before 
that  lease  was  granted. 

On  the  conclusion  of  the  plaintiff's  case  Wallbridge  moved 
for  a nonsuit,  on  the  ground  that  no  title  was  shewn  in  Colin 
Bussell  in  any  part  of- lot  No.  1,  for  which  this  action  was 
brought.  The  motion  w*as  overruled,  and  the  jury  were  told 
that  it  was  abundantly  evident  that  the  premises  in  question 
situated  on  lot  No.  1 were  included  in  and  occupied  under 
the  lease  by  defendant : thatthe  mill  and  the  tavern  were  par- 
ticularly specified  in  it,  the  former  in  part  and  the  latter 
wholly  on  lot  No.  1,  and  the  premises  belonging  to  them  : 
that  having  accepted  the  lease  defendant  could  not  be  allowed 
to  dispute  his  landlord’s  title  ; and  that  the  plaintiff  was 
entitled  to  recover. 

Wallbridge  objected  to  the  charge,  and  a verdict  was 
rendered  for  the  plaintiff. 

In  Easter  term  folio  mg  (1854),  a rule  was  obtained  by 
the  defendant  calling  cn  the  plaintiffs,  on  notice  of  that  rule 
to  be  given  to  them,  their  attorney  or  agent,  to  shew  cause 
during  Trinity  term  then  next  why  the  verdict  should  not  be 
set  aside,  and  a new  trial  bad  between  the  parties,  on  the 
ground  that  the  verdict  is  contrary  to  law  and  evidence,  and 
for  misdirection,  and  on  grounds  disclosed  in  affidavits  filed; 
or  why  the  plaintiffs  should  not  be  restrained  from  issuing  exe- 
cution for  more  of  the  land  and  premises  mentioned  in  the  Nisi 
Prius  record  in  the  cause,  and  for  the  recovery  of  which  this 
action  is  brought,  than  one-fourth  of  an  acre  on  which  the 
tavern  mention'd  in  the  affidavits  filed  is  situated,  or  such 
other  portion  of  the  premises  in  question  in  this  cause  as  the 
court  may  think  right  on  the  facts  of  this  case  as  disclosed  at 
the  trial,  and  in  the  atfiidavits  and  papers  filed  ; and  in  the 
meantime  that  all  further  proceedings  be  stayed. 

No  cause  was  shewn  on  this  rule  till  Easter  t.  rm  last,  in 
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consequence,  as  it  appeared  from  the  affidavits  then  filed,  of 
the  original  leases  and  papers  filed  on  behalf  of  the  plaintiff 
at  the  trial  being  lost  during  last  term. 

A.  Crooks  moved  to  discharge  the  rule  nisi  obtained  by 
defendant,  and  for  leave  to  enter  judgment  for  plaintiffs 
nunc  pro  tunc,  citing  Andrews  v.  Hailes,  2 E.  & B.  349,  S. 
C.  17  Jur.  621,  13  L.  J.  (C.  P.)  57 ; Oakley  v.  Adamson,  8 
Bing.  356 ; Doe  White  v.  Osborne,  4 Jur.  941 ; Carman  v„. 
Molson,  5 C.  P.  124. 

S.  Richards  shewed  cause,  and  filed  an  affidavit  of  defend- 
ant’s attorney,  stating  the  death  of  Colin  Russell,  the 
plaintiff,  in  February  or  March  last. ' 

McLean,  J. — The  question,  in  the  first  place,  is  whether 
the  suit  has  abated  by  the  death  of  the  plaintiff  in  whose 
favor  the  verdict  was  rendered. 

There  seems  to  be  no  doubt  that  had  the  delay  in  proceed- 
ing for  a period  of  upwards  of  two  years  been  attributable  to 
the  plaintiff  or  his  attorney,  the  death  of  the  plaintiff  before 
judgment  would  operate  as  an  abatement  of  the  suit.  Butin 
this  case  the  application  on  the  part  of  the  defendant  for  a 
new  trial,  and  the  rule  of  court  thereon  to  shew  cause,  stay- 
ing proceedings  in  the  meantime,  have  had  the  effect  of  de- 
laying the  entry  of  judgment.  It  is  true  the  plaintiff  might 
have  shewn  cause  at  an  earlier  period,  and  thereby  might 
probably  have  obtained  the  judgment  of  the  court  on  a rule 
for  a new  trial ; but  had  cause  been  shewn,  it  is  not  neces- 
sarily to  be  assumed  that  judgment  would  have  been  given 
on  that  application. 

Under  the  peculiar  circumstances  of  the  case,  arising  from 
the  loss  of  important  documents  which  were  used  at  the  trial, 
there  is  abundant  excuse  for  delay  in  shewing  cause  against 
a new  trial.  As  long  as  the  plaintiff  entertained  hopes  of 
recovering  these  documents,  which  he  might  consider  neces- 
sary to  be  shewn  to  the  court  on  the  argument  in  order  to 
guide  them  in  deciding  the  question,  he  had  sufficient  reason 
for  his  delay.  Besides,  such  delay  could  not  prejudice  the 
defendant,  who  has  been  in  possession  and  enjoying  the  whole 
benefit  of  the  premises  in  the  interim;  and  being  fairly  attribut- 
able, under  the  circumstances,  to  the  order  of  the  court  staying 
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proceedings,  there  can,  as  it  appears  to  me,  be  no  objection 
to  the  judgment  for  the  plaintiff  being  entered  nunc  pro 
tunc , if  in  the  opinion  of  the  court  the  verdict  rendered  in 
his  favour  is  sustainable. 

As  to  the  application  for  a new  trial,  or  to  restrain  the 
plaintiff  from  taking  possession  of  any  portion  of  the  premises 
except  that  portion  of  the  ground  occupied  with  the  tavern,  I 
can  see  nothing  in  the  evidence  or  in  the  affidavits  filed 
on  the  part  of  the  plaintiff,  which  can  induce  the  court  to 
make  the  rule  absolute.  All  the  buildings  were  considered 
by  the  former  proprietor,  Donald  McKenzie,  to  be  on  Lot  No. 
2,  and  were  assigned  by  him  together  with  the  land  as  belong- 
ing to  Lot  No.  2.  Since  then  it  has  been  ascertained  that  the 
line  of  No.  1 will  include  the  tavern  and  a portion  of  the 
mill  and  mill-race;  but  these  buildings  being  particularly 
mentioned,  and  a lease  taken  of  them,  it  appears  to  me  that 
Donald  McKenzie  could  not,  if  living,  and  that  the  defendant 
cannot  now,  dispute  the  plaintiff’s  title  or  right  to  hold  the 
ground  conveyed  as  part  of  Lot  No.  2,  though  actually  being 
part  of  Lot  No.  1.  The  premises  intended  to  be  assigned, 
and  which  were  subsequently  leased,  are  indicated  by  the 
mention  of  the  buildings  upon  them,  though  erroneously 
designated  as  part  of  Lot  No.  2. 

On  these  grounds  therefore  I am  of  opinion  that  the  rule 
nisi  must  be  discharged  with  costs. 

Robinson,  C.  J. — I agree  entirely  in  the  opinion  that  the 
verdict  for  the  plaintiff  was  proper,  and  that  the  rule  should 
be  discharged  on  the  merits ; but  I think  there  is  a difficulty 
in  the  way  of  plaintiff  entering  his  judgment  nunc  pro  tunc , 
for  the  delay  arose  not  from  any  act  of  the  court,  but  in  truth 
from  the  laches  of  the  plaintiff,  according  to  the  account  of 
his  own  attorney,  who  swore  that  he  delivered  the  papers 
after  the  trial  to  the  plaintiff's  counsel , who  it  is  supposed 
has  lost  or  mislaid  them,  and  that  alone  has  occasioned  delay. 

And  at  any  rate  no  writ  of  possession  can  issue,  for  the 
plaintiff  in  the  action  being  dead,  he  cannot  receive  possession, 
and  the  court  cannot  award  a suit  upon  a judgment,  as  it 
would  stand  if  entered,  nunc  pro  tunc , which  would  authorize 
the  sheriff  to  put  any  one  else  in  possession. 

62  (to  64) 
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It  will  be  for  the  party  now  representing  the  plaintiff’s 
right  to  consider  what  proceeding  is  open  to  him  under  the 
law  as  amended  in  regard  to  the  action  of  ejectment. 

Burns,  J. — Upon  ’the  merits  of  the  case,  I agree  that  the 
rule  obtained  by  the  defendants  should  be  discharged. 

I wish  to  guard  myself  against  being  supposed  to  acquiesce 
in  what  is  said  about  the  action  abating,  and  therefore  make 
a few  observations  in  consequence  of  the  death  of  the  plaintiff, 
who  may  for  the  present  purpose  be  considered  as  the  sole 
plaintiff,  the  verdict  being  for  one  claimp.nt  only.  If  the 
action  had  been  in  the  old  form  of  John  Doe,  it  certainly 
would  not  have  abated  by  the  death  of  the  lessor,  and  would 
only  have  ceased  as  respects  obtaining  possession  of  the 
premises  if  the  lessor  had  been  only  tenant  for  life.  Whether 
the  same  effect  would  have  followed  upon  an  action  prosecuted 
to  judgment  under  the  Ejectment  Act  of  1851  we  need  not 
inquire,  for  the  whole  of  that  Act  is  now  repealed.  The 
eighth  section  said,  “ the  judgment  having  the  same  and  no 
other  effect  than  at  present  j ” but  the  261st  section  of  the 
Common  Law  Procedure  Act  declares  that  the  effect  of  the 
judgment  in  an  action  of  ejectment  under  it  shall  be  the  same 
as  a judgment  in  ejectment  obtained  before  the  passing  of 
the  Act  of  1851.  The  present  .action  was  commenced  under 
the  Act  of  1851 ; but  that  being  now  repealed,  the  judgment 
will  be  under  the  Common  Law  Procedure  Act.  The  244th 
section  declares  that  the  death  of  a claimant  or  defendant  shall 
not  cause  the  action  to  abate,  but  it  may  be  continued  as 
thereinafter  provided.  The  248th  section  provides  for  the 
case  of  the  death  of  a claimant  after  trial ; and  upon  execu- 
tion executed  by  delivery  of  possession,  that  a suggestion 
may  be  entered  by  the  legal  representative  of  the  claimants 
Under  the  old  practice  it  appeared  to  me  quite  clear  that 
notwithstanding  the  death  of  the  lessor  of  the  plaintiff,  in  a 
case  where  he  was  tenant  in  fee,  the  judgment  might  be 
entered,  and  a Habere  facias  possessionem  thereon  was  regu- 
lar— Doe  Hay  v.  Hunt  (1  P.  R.  202 ; 12  U.  C.  R.  625).  It 
appeared  to  me  that  under  the  Act  of  1851  the  judgment 
might  be  entered  for  plaintiff,  he  dying  after  verdict ; but  that 
the  person  claiming  to  enforce  the  judgment  might  have  his 
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writ  of  scire  facias  quare  liaberet  possessionem  non . In  the 
present  case,  the  plaintiff  dying  after  a rule  nisi  granted, 
which  has  not  lapsed  but  been  kept  alive  by  being  enlarged 
from  term  to  term,  the  suit  does  not  abate  so  as  to  prevent 
the  court  giving  a judgment,  and  that  judgment  being  en- 
tered up — Bridges  v.  Smyth  (8  Bing.  29.) 

The  Common  Law  Procedure  Act  will  apply  to  the  re- 
mainder of  the  proceedings  in  the  present  action,  and  I see 
no  difficulty  in  the  way.  The  rule  obtained  by  the  defend- 
ant should  be  discharged  without  any  direction  in  the  plain- 
tiff’s favour. 

Buie  discharged. 

Cleaver  v.  Culloden. 

Building  on  land  under  contract  for  sale — Removal  of — Trover  by  vendor. 

Plaintiff  contracted  to  sell  a lot  of  land  to  A. , who  agreed  to  build  upon  it 
a house  of  certain  dimensions.  A.  put  up  the  building,  and  assigned  to 
defendant,  who  raised  the  house  from  the  stone  foundation  on  which  it 
was  built,  and  reipoved  it  to  another  lot. 

Held  (on  the  authority  of  Gas  Co.  v.  Marshall,  7 U.  C.  R.  193),  that  the 
plaintiff  might  maintain  trover  for  the  house  so  removed. 

Trover,  for  goods  and  chattels  described  as  “ a dwelling- 
house  and  fixtures,  which  dwelling-house  and  fixtures  had 
been  detached  from  plaintiff’s  land.” 

Pleas — 1st:  Not  guilty;  and  2nd,  plaintiff  not  possessed. 
On  the  trial,  before  McLean,  J.,  at  the  assizes  at  Hamilton, 
it  appeared  that  the  plaintiff  had  laid  out  a portion  of*  his 
ground  (Lot  No.  7,  in  the  3rd  concession  of  Nelson)  in  village 
lots ; that  in  1852  he  had  a sale  of  lots,  and  that  one  Kobert 
Adams  had  purchased  a village  lot  on  that  occasion,  on  which 
subsequently  he  erected  the  house  in  question  ; that  some  in- 
strument was  executed  by  plaintiff  and  by  Adams  in  reference 
to  the  lot,  to  which  there  was  a subscribing  witness:  that 
instrument  was  proved  to  be  in  possession  of  defendant,  with 
an  endorsement  written  on  it  conveying  all  Adams’  interest 
in  the  premises  to  the  defendant.  Notice  to  produce  it  was 
admitted,  but  it  was  not  produced.  The  witness  who  swore 
that  he  had  seen  the  instrument  in  the  possession  of  defend- 
ant had  not  read  it,  and  could  give  no  account  of  the  contents; 
but  he  said  that  he  had  understood  from  the  defendant  that 
the  terms  of  sale  by  plaintiff  were  $5  in  hand,  and  the 
balance  in  two  instalments.  He  was  not  sure  whether  the 
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first  instalment  was  payable  in  January,  1853,  or  in  January, 
1854;  but  he  said  there  was  a year  between  the  instalments, 
and  he  thought  the  last  instalment  would  fall  doe  in  January, 
1855.  By  that  instrument,  as  stated  by  defendant,  Adams 
was  to  erect  a building  on  the  lot  before  the  expiration  of  the 
term  of  payment,  not  less  than  18  by  24  feet.  The  building 
in  question  was  put  up  by  Adams  under  the  agreement,  upon 
a stone  foundation  let  into  the  ground.  In  the  fall  of  1854 
defendant  removed  the  building  to  another  lot  in  tire  same 
village  (Louisville)  fronting  on  the  Guelph  road,  claimed  and 
occupied  by  the  defendant.  The  witness  who  proved  the 
removal  of  the  building,  and  by  whom  it  was  removed, 
stated  that  he  found  it  raised  from  the  foundation,  and  rest- 
ing on  two  skids : that  it  seemed  to  have  been  recently 
raised  : that  the  defendant  was  in  possession  at  the  time  of 
the  removal,  and  that  he  had  understood  from  the  defendant 
that  the  lot  had  not  been  paid  for  to  the  plaintiff : that  the 
building  was  worth  about  £45,  and  that  the  plaintiff  at  the 
time  had  forbidden  its  removal : that  the  plaintiff  had  since 
entered  into  possession  of  the  ground,  but  the  witness  could 
not  state  how  he  had  obtained  possession. 

Ho  further  testimony  was  offered,  and  the  learned  judge 
held  that  the  plaintiff  had  not  made  out  a sufficient  case  to 
go  to  the  jury,  inasmuch  as  he  did  not  show  any  possession 
or  right  of  possession  in  the  land  or  building  at  the  time  the 
building  was  removed  : that  the  purchaser  of  the  lot,  or  his 
assignee,  while  in  possession  under  their  agreement,  had  a 
right  to  do  with  the  building  as  they  pleased,  and  that  if  they 
had  chosen  to  set  fire  to  it  the  burning  could  not  have  been 
arson.  On  hearing  this  opinion  expressed  the  counsel  for 
the  plaintiff  consented  to  take  a nonsuit,  reserving,  however, 
to  himself  leave  to  move  against  it. 

Springer  moved,  pursuant  to  leave,  and  obtained  a rule 
calling  on  the  defendant  to  shew  cause  why  the  nonsuit 
should  not  be  set  aside  on  the  ground  of  its  being  contrary 
to  law  and  evidence.  He  relied  upon  Gas  Co.  v.  Marshall 
et  ah,  7 U.  C.  R.  191. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  case  seems  precisely  like  that  of  Gas  Co.  v.  Marshall 
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et  al.  (7  U.  C.  R.  191);  and  upon  that  case  we  think  we  must 
set  aside  the  nonsuit,  for  this  case  is  in  its  circumstances 
more  clearly  in  favour  of  the  plaintiff.  There  could  be  no 
doubt  as  to  the  building  being  a fixture,  and  so  belonging  to 
the  owner  of  the  fee  ; and  in  the  next  place,  it  seems  to  have 
been  stipulated  by  Mr.  Adams,  from  whom  the  defendant 
bought,  that  he  would  put  up  a house  of  certain  dimensions, 
the  object  of  which  must  have  been  to  make  the  plaintiff 
more  secure  in  receiving  his  payments,  or  to  leave  him  the 
house  as  some  indemnity  for  his  disappointment  if  the  pur- 
chaser should  fail.  If  the  house,  after  it  was  built,  could  be 
carried  off,  of  course  there  would  be  no  use  in  such  a stipu- 
lation. But  independently  of  that,  the  case  of  Gas  Co.  v. 
Marshall,  we  think,  must  govern  us. 

Rule  absolute. 


Chase  v.  Scripture. 

Special  demurrers  filed  before  the  operation  of  the  Common  Law  Procedure 
Act  may  be  sustained. 

In  this  case  the  plea  was  specially  demurred  to,  and  upon 
the  argument  was  admitted  to  be  bad.  The  only  question 
was,  whether  grounds  of  special  demurrer  could  be  insisted 
upon  since  the  passing  of  the  Common  Law  Procedure  Act, 
sec.  100,  although  contained  in  a demurrer  filed  before  that 
Act  took  effect. 

M.  C.  Cameron  for  the  demurrer.  Freeland  contra. 

Robinson,  C.  J. — We  think,  the  special  demurrer  having 
been  filed  before  that  Act  came  into  force,  the  plaintiff  is 
entitled  to  the  benefit  of  it,  as  was  determined  in  England 
upon  a similar  enactment  in  the  case  of  Pinhoru  v.  Souster 
(8  Ex.  138). 

The  plea  being  clearly  insufficient  upon  special  demurrer, 
we  need  not  consider  whether  it  could  er  could  not  have 
been  supported  against  a general  demurrer. 

Judgment  for  plaintiff  on  demurrer. 
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Caughell  v.  Teal,  Executrix. 

Sci.  Fa. — Proof  of  judgment  on  nul  tiel  record. 

Where  in  Sci.  Fa. , the  judgment  was  set  out  as  recovered  in  assumpsit 
against  defendant,  as  executrix,  for  the  non-performance  of  promises 
made  b/ testator,  and  the  record  of  judgment  when  produced  shewed 
that  in  the  declaration  no  promise  was  averred,  but  that  judgment  was 
entered  as  upon  defendant’s  confession  of  a promise  : 

Held , that  on  nul  tiel  record  plaintiff  was  entitled  to  judgment. 

Declaration  in  Sci.  Fa.  praying  execution  on  a judgment 
described  as  recovered  by  the  plaintiff  against  the  defendant 
as  executrix  of  John  B.  Teal,  for  £303  12s.  8d.  “for  the 
damages  which  he  had  sustained  as  well  for  the  not  perform- 
ing certain  promises  made  by  the  said  John  B.  Teal  in  his 
lifetime  to  the  plaintiff,  as  for  the  costs  and  charges,”  &c. 
Plea — Nul  tiel  record,  and  issue  thereon. 

In  the  exemplification  of  judgment  produced,  the  plaintiff 
in  his  declaration  complained  that  whereas  John  B.  Teal  in 
his  lifetime — to  wit,  on,  &o: — was  indebted  to  the  plaintiff  in 
£250  on  an  account  stated  between  them ; and  without  any 
averment  of  a promise  proceeded  thus : u And  thereupon  the 
said  John  B.  Teal  in  his  lifetime,  and  the  said  defendant  as 
executrix  as  aforesaid,  since  the  death  of  the  said  John  B. 
Teal,  respectively,  had  disregarded  the  said  prbmise  of  the 
said  John  B.  Teal,  and  had  not,  nor  hath  either  of  them, 
paid  the  said  sum  of  money,  or  any  part  thereof,”  &e. 

Then  followed  the  entry  of  judgment  by  nil  dicit , thus: 
“ The  defendant  in  her  proper  person  says,  that  she  cannot 
deny  the  action  of  the  plaintiff,  nor  but  that  the  said  John 
B.  Teal  in  his  lifetime  did  promise  in  manner  and  form 
as  the  plaintiff  hath  above  in  that  behalf  alleged,”  &c. 

Leith  for  plaintiff,  cited  1 Saund.  112,  note  2 ; Com.  Dig. 
Pleader,  2 Y.  2;  Williams  on  Ex.  1191. 

Pedes , Q.  C.,  contra. 

Bobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  plaintiff  is  entitled  to  judgment  on  this  issue 
on  the  plea  denying  the  record  set  forth  in  the  Sci.  Fa.,  for 
though  it  is  true  that  the  plain  tiff,  in  his  declaration  in  the 
action,  which  is  in  assumpsit,  did  not  aver  a promise  by  Teal 
to  pay  the  debt  stated  to  be  due  by  him,  yet  the  defendant, 
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bis  administratrix,  in  the  plea  of  confession,  expressly  ad- 
mitted a promise  lyy  Teal,  and  the  judgment  which  followed 
is  rendered  as  upon  her  confession  of  a promise,  and  so  is 
a judgment  in  assumpsit  still  in  force  and  unreversed,  and 
which  the  plaintiff  is  therefore  entitled  to  have  executed, 
although  there  may  not  be  that  correspondence  which  there 
ought  to  be  between  the  judgment  and  the  declaration.  We 
are  not  to  look  behind  the  judgment,  but  only  at  the  judg- 
ment, and  see  whether  that  is  such  as  the  plaintiff  in  the  Sci- 
Fa.  has  stated  it  to  be,  and  we  find  that  it  is. 

Judgment  for  plaintiff. 


Sloan  y.  Halden. 

A ward— Submission — Pleading. 

Where  a submission  is  to  two  arbitrators  and  such  third  person  as  they  shall 
choose  before  proceeding  with  the  arbitration,  an  award  by  the  two  only, 
the  third  not  having  acted,  cannot  be  supported. 

Assumpsit  on  the  common  counts,  for  goods  sold  and 
delivered. 

In  the  second  plea  defendant  set  up  as  a defence  an  award 
including  the  causes  of  action  declared  on,  made  in  pursuance 
of  a submission  entered  into  by  mutual  bonds  by  the  plaintiff 
and  defendant,  by  which  all  differences  were  referred  to  J.  S. 
and  R.  E.  and  such  third  person  as  they  should  choose  before 
proceeding  to  the  arbitration,  or  any  two  of  them — alleging 
the  award  to  have  been  made  by  the  two  arbitrators  named, 
and  making  no  mention  of  a third. 

The  third  plea  was  similar,  except  that  it  averred  that  the 
two  arbitrators  named  “ having  chosen  such  third  person  as 
arbitrator  before  proceeding  to  the  said  arbitration,”  took 
upon  themselves  the  burden  of  the  reference,  and  duly  made 
the  award,  &e. 

The  plaintiff  demurred  to  the  second  plea,  on  the  ground 
that  it  was  not  shewn  that  the  two  arbitrators  appointed  a 
third  before  proceeding  to  the  arbitration.  And  to  the  third 
plea  replied,  denying  the  appointment  of  such  third  person 
as  alleged ; to  which  replication  the  defendant  demurred 
generally,  as  offering  no  answer. 
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Freeland  for  the  demurrer,  cited  Templeman  v.  Reed,  9 
Dowl.  962;  Reade  v.  Dutton,  2 Gale  228;  Re  Hick  et  al., 
8 Taunt.  694. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  plaintiff  must  clearly  have  judgment  in  his  favour  both 
upon  his  demurrer  to  the  second  plea,  and  upon  the  defend- 
ant’s demurrer  to  his  replication  to  the  defendant’s  third 
plea.  Both  demurrers  being  upon  the  same  point — viz., 
whether,  when  a party  has  bound  himself  to  submit  to  the 
award  of  two  arbitrators  named  and  of  such  third  person  as 
those  two  shall  chose  to  be  a third  arbitrator,  he  can  be  held 
bound  by  an  award  made  by  the  two  first-named  alone, 
although  by  the  terms  of  the  reference  the  two  were  to  choose 
a third,  before  they  entered  upon  the  investigation,  and  not 
merely  to  choose  him  in  case  of  their  differing  in  opinion.  It 
need  hardly  be  said  that  the  point  is  too  plain  for  argument. 
If  the  plaintiff  had  gone  before  the  two  arbitrators  with  his 
witnesses,  and  allowed  the  investigation  to  proceed  before 
them  alone  without  objection,  he  might  perhaps  have  been 
held  to  have  waived  the  appointment  of  a third  arbitrator ; 
but  then,  if  he  desired  to  avail  himself  of  the  award,  he 
should  have  set  it  up  as  made  under  a parol  submission  to 
two,  and  not  have  set  out  an  award  as  made  under  a sealed 
submission  which  does  not  support  it. 

Judgment  for  plaintiff  on  demurrer. 


During  this  term  the  following  gentlemen  were  called  to 
the  bar : — C.  C.  Abbott,  J.  Leach  Talbot. 
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Present. — Hon.  Sir  John  Beverley  Eobinson,  Bart.,  C.  J. 
“ “ Archibald  McLean,  J. 

“ “ Bobert  Easton  Burns,  J. 


Ham  v.  Ham. 

The  wife  of  a mortgagee  is  not  entitled  to  dower. 

Where  the  husband  is  seised  as  tenant  in  common,  his  wife  may  be  endowed. 

Dower,  upon  a special  case  stated.  It  was  admitted  that 
the  husband’s  seisin  was  by  deed  to  him  jointly  with  one 
Philip  Ham,  as  tenants  in  common,  to  secure  the  said  Philip 
Ham,  senior,  for  a certain  sum  of  money  advanced  by  him  to 
said  Philip  Ham  to  purchase  the  said  land,  and  since  repaid 
in  full.  And  the  question  was,  whether,  under  these  circum- 
stances, the  wife  of  Philip  Ham  was  entitled  to  dower. 

• M.  Vanlcoughnet^ov  the  defendant,  cited  Pulker  et  ux.  v. 
Evans,  13  U,  C.  E.  546 ; Cru.  Dig.  I.  164  sec.  23. 

Ham  contra,  cited  Flack  v.  Longmate,  8 Beav.  420. 

Eobinson,  C.  J. — There  are  but  two  points  to  be  con- 
sidered in  this  case.  The  first  is,  whether  dower  can  be 
claimed  when  the  husband  was  seised  as  tenant  in  common 
with  another. 

That  it  is  clear  admits  of  no  question.  It  is  only  in  the 
case  of  joint  tenancy  that  dower  cannot  be  claimed,  because 
the  estate  held  is  to  survive,  and  without  being  diminished 
by  a claim  for  dower.  The  husband  of  this  demandant 
having  been  seised  as  tenant  in  common  expressly  by  the 
terms  of  the  mortgage,  his  wife  might  be  endowed. 

The  other  point  is,  whether  the  widow  of  a mortgagee  has 
a right  of  dower,  and  I consider  it  to  be  clear  that  she  has 
not,  unless  the  estate  has  become  absolute  and  indefeasible ; 
that  is,  free  from  the  equity  of  redemption.  Until  then  the 
mortgagee  is  in  the  nature  of  a trustee,  and  there  can  be  no 
dower  in  an  estate  held  in  trust. 
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It  would  make  no  difference  if  the  money  had  not  been  paid 
till  after  the  day.  If  the  mortgagee  accept  it  in  discharge 
of  the  mortgage  his  estate  is  gone,  and  he  is  looked  upon  as 
never  having  held  the  beneficial  estate  as  owner.  This  may 
be  gathered,  I think,  from  the  cases  of  Chaplin  v.  Chaplin, 
(3  P.  Wins.  234),  Attorney  General  v.  Scott  (Cas.  Tern.  Talb. 
138)  ; 1 Rolle’s  Abr.  679;  Cru.  Dig.  “ Dower”  A.  5,  A.  7; 
Bac.  Abr.  “Dower”  B.  1. 

In  Nash  v.  Preston  (Cro.  Car.  190)  the  court  seems  to 
have  assumed,  though  that  was  not  directly  the  point  in 
judgment,  that  the  widow  of  a mortgagee  in  fee  could  have 
dower  unless  the  land  be  redeemed,  which  in  this  case  it 
was.  But  in  the  cases  of  Noel  v.  Jevon  (2  Freem.  43),  and 
Bevant  v.  Pope  (2  Freem.  71),  this  opinion  was  discounten- 
anced, and  the  wife  of  a mortgagee  held  *not  to  be  dowable. 
— Flack  v.  Longmate  (8  Beav.  420). 

Burns,  J. — In  the  way  the  case  is  stated  for  the  opinion 
of  the  court,  I understand  that  the,  conveyance  of  the  land 
was  to  the  husband  of  the  demandant  and  to  one  Philip 
Ham,  as  tenants  in  common,  in  order  to  secure  the  husband 
of  the  demandant  a sum  of -money  advanced  by  him  to 
enable  Philip  Ham  to  purchase  the  land ; and  further,  that 
the  husband  had  been  repaid  the  money  so  advanced.  We 
do  not  see  the  precise  terms  of  the  conveyance,  but  I infer 
from  the  case  that  the  estate  of  the  husband  was  one  upon 
condition,  subject  to  be  defeated  by  performance  of  the  con- 
dition. When  the  money  was  repaid  does  not  appear ; but 
I suppose  we  may  draw  the  conclusion  that  the  condition 
was  so  performed  as  to  defeat  the  estate  which  the  demand- 
ant’s husband  had  in  the  land,  and  the  question  intended  to 
be  presented  to  the  court  is,  whether  the  seisin  which  the 
husband  had  in  the  land  as  mortgagee  thereof  will  entitle 
the  demandant  to  dower.  While  the  land  remained  only  a 
pledge  for  the  money  advanced,  and  before  forfeiture,  it  was 
not  subject  to  any  claim  for  dower  by  the  wife  of  the  mort- 
gagee ; and  after  forfeiture  for  non-payment  of  the  money, 
without  something  more  than  that,  the  case  of  Flack  v. 
Longmate  (8  Beav.  420)  shews  that  the  wife  in  such  case  is 
not  entitled  to  dower. 
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The  title  to  dower  is  a derivative  interest,  by  reason  of 
the  seisin  of  the  husband : and  therefore  it  must  follow  that 
whatever  circumstance  defeats  the  estate  of  the  husband 
must  equally  defeat  the  claim  of  his  wife  to  dower  in  the 
same  lands.  As  the  case  is  stated,  the  husband  could  have  no 
claim  on  the  estate  in  the  land,  and  his  seisin  was  defeated 
by  performance  of  the  condition,  and  therefore  his  wife’s 
inchoate  estate  of  dower  defeated  with  it.— See  Prest.  on 
Est.  538,  Cru.  Dig.  I.  155. 

Judgment  for  the  tenant. 


Potts  v.  Meyers. 

Dower — Mortgage  for  purchase  money. 

Where  an  estate  was  conveyed  to  a vendee,  and  immediately  mortgaged 
back  again  to  the  seller  to  secure  payment  of  the  purchase  money. 

Held,  that  the  widow  of  the  mortgagor  was  entitled  to  dower,  Eobinson, 
C.  J.,  dissenting. 

Semble,  per  Burns,  J.,  that  to  raise  this  question  the  tenant  must  plead 
specially,  and  cannot  rely  upon  the  plea  denying  seisin. 

Dower,  for  the  north  half  of  Lot  No.  2,  in  the  4th  con- 
cession of  Huntingdon. 

Plea — That  Alexander  Potts,  the  husband  of  the  demand- 
ant, was  not,  either  on  the  day  on  which  he  married  the 
said  Jane  Potts,  or  ever  after,  seised  of  such  estate,  or 
entitled  to  any  right  of  action  or  entry  of  and  in  the  said 
messuages,  lands,  <fcc.,  with  the  appurtenances,  or  any  or 
either  of  them,  whereof  he  could  endow  the  said  Jane  Potts 
thereof.  Issue  thereon. 

On  the  trial,  at  Belleville,  before  McLean,  J.,  it  appeared 
in  evidence  that  the  late  Alexander  Potts  purchased  the 
premises  in  which  dower  was  demanded,  and  received  a deed 
from  A.  H.  Meyers  on  the  25th  day  of  September,  1851 ; that 
he  paid  at  that  time  £50  of  the  consideration  money,  and 
gave  a mortgage  for  the  balance  of  £300 ; that  Potts  entered 
into  possession  of  the  premises,  and  died  there  on  the  19th 
of  December,  1852;  that  his  family  continued  in  posses- 
sion, and  paid  a further  amount  of  £71  10s.,  the  purchase 
money;  that  about  twelve  months  after  Potts’  deatli  his 
family  removed  into  Belleville,  leaving  a person  of  the  name 
of  Pittman  on  the  premises,  who  engaged  to  work  the  laud 
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on  shares ; that  subsequently  Meyers  demanded  possession 
of  the  land,  the  arrears  due  on  the  mortgage  being  unpaid, 
and  that  Pittman  attorned  to  Meyers,  and  accepted  a lease 
from  him  about  a year  previous  to  the  trial.  The  place  was 
stated  and  admitted  to  be  worth  £25  per  annum  rent. 

The  mortgage  of  the  same  date  as  the  deed  was  put  in  by 
defendant’s  counsel,  for  £300,  payable  by  six  annual  instal- 
ments, with  interest  on  the  whole  amount  due ; not  signed 
by  the  demandant. 

Wallbridge , for  the  defence,  contended  that  Alexander 
Potts  being  entitled  only  for  an  instant  to  the  fee,  his  wife 
could  not  claim  dower  under  such  a title.  That  objection 
was  overruled  at  the  time,  but  with  leave  to  move  to  enter  a 
verdict  for  the  tenant  if  in  the  opinion  of  the  court  the 
demandant  was  not  entitled  to  recover. 

A demand  of  dower  being  admitted,  the  jury  found  a 
verdict  for  the  demandant  of  £8  6s.  8d.  as  the  value  of  a 
year’s  dower. 

Wallbridge  obtained  a rule  nisi  to  enter  a verdict  for  the 
tenant  pursuant  to  leave  reserved. 

S.  Richards  shewed  cause,  contending  that  even  if  the 
demandant’s  husband  had  not  such  a legal  estate  as  would 
entitle  his  widow  to  dower,  he  had  an  equitable  estate  which 
would  confer  that  right  upon  the  widow ; but  that  the  legal 
estate  being  in  Potts,  though  but  for  a short  time,  the  right 
of  his  wife  immediately  accrued  to  enjoy  her  dower  in  the 
premises  in  case  of  surviving  her  husband  ; that  not  having 
divested  herself  of  that  right  in  any  way,  it  still  remained 
good  to  her,  and  consequently  the  verdict  was  proper,  and 
could  not  be  disturbed. 

The  authorities  cited  are  referred  to  in  the  judgments. 

McLean,  J. — My  impression  at  the  time  of  the  trial  of 
this  case  was  in  favour  of  the  right  of  the  demandant  to 
recover,  inasmuch  as  her  husband  had  in  fact  been  seised 
of  the  land,  and  she  had  not  joined  in  the  reconveyance  to 
the  tenant ; but  considering  it  a doubtful  question,  I reserved 
leave  to  the  tenant  to  move  against  the  verdict,  which  under 
my  direction  was  rendered  against  him.  A further  examina- 
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tion  of  the  question  has  given  rise  to  additional  doubts  as  to 
the  precise  state  of  the  law  on  the  subject,  and  the  conclu- 
sion which  ought  to  be  arrived  at.  It  seems  certainly  un- 
reasonable that  the  wife  of  a man  who  has  purchased  land, 
perhaps  on  a long  credit,  and  without  the  payment  of  any- 
thing in  hand,  should  become  entitled  to  dower  in  the  land 
because  a deed  has  been  executed  by  the  seller,  which  has 
conveyed  to  him  the  seisin  for  an  instant,  of  which  he  has 
immediately  divested  himself  by  the  execution  of  a mortgage 
to  secure  the  payment  of  the  purchase  money. 

The  payment  of  any  portion  of  the  purchase  money  can 
make  no  difference  in  the  right  of  the  wife  to  claim  dower. 
If  all  paid  up,  it  would  seem  hard  that  she  should  not  be 
entitled;  but  if  no  portion  were  paid,  it  would  be  unjust  that 
she  should  be  entitled:  but  her  right  in  law  could  not  depend 
upon  the  fact  of  the  purchase  money  being  paid  or  unpaid. 
If  her  husband  was  seised  in  fee  of  a beneficial  interest  on 
his  own  behalf  in  the  land  she  must  be  entitled,  but  not 
otherwise.  Then  the  question  in  this  case  is,  was  Alexander 
Potts,  the  husband  of  the  demandant,  at  any  time  seised  of 
such  beneficial  interest.  There  is  no  doubt  that  the  whole 
estate  in  the  land  was  conveyed  to  him  by  the  tenant  Meyers, 
otherwise  he  could  not  have  given  any  interest  back  by  the 
execution  of  the  mortgage,  and  the  very  acceptance  of  the 
mortgage  by  Meyers  is  an  admission  of  Potts’  interest.  Then , 
was  it  intended  by  the  deed  to  Potts  to  convey  to  him  a 
beneficial  interest  in  the  land,  and  did  it  in  fact  convey 
to  him  such  interest?  It  can  scarcely  be  said  that  the 
land  was  conveyed  to  him  merely  for  the  purpose  of  recon- 
veying it  immediately  after,  to  be  held  by  Meyers  as  if  he 
had  never  executed  the  prior  deed.  The  object  was  to  assure 
the  land  to  Potts,  and  to  place  it  out  of  the  power  of  Meyers 
to  divest  him  of  it  when  the  purchase  money  should  be  paid. 
The  title  of  Potts  would  be  absolute,  without  any  further 
assignment  from  Meyers,  if  no  default  were  made  in  the 
payment  of  the  mortgage  money;  and  the  mortgage  contain- 
ing the  usual  clause  as  to  the  mortgagor  remaining  in  posses- 
sion till  default  made,  the  mortgagee  could  not  in  any  way 
control  the  occupation  or  disposition  of  the  land.  By  the 
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deed  Potts  acquired  an  interest  which  he  could  devise,  and 
which  would  descend  to  his  heirs  if  no  devise  were  made, 
notwithstanding  the  mortgage.  He  had  the  whole  estate, 
but  by  the  execution  of  the  mortgage  divested  himself  of  it, 
and  retained  only  the  equity  of  redemption.  The  deed  con- 
ferred upon  him  the  absolute  right  of  possession  to  the  exclu- 
sion of  all  other  persons,  and  he  retained  that  right  when  he 
executed  the  mortgage,  subject  only  to  be  defeated  in  the 
event  of  failure’  in  the  payment  of  the  mortgage  money. 
How  then  can  it  be  said  that  Potts  did  not  acquire  a bene- 
ficial interest  in  the  land  under  the  deed  which  he  received 
from  Meyers?  His  heirs  have  yet  a beneficial  interest  in  the 
lot,  which  may  be  enforced  in  equity  if  no  foreclosure  of  the 
mortgage  has  taken  place,  and  which,  under  our  own  statute 
12  Vic.  ch,  73,  sec.  1,  is  so  far  regarded  as  a beneficial  interest 
in  land  that  it  is  made  liable  to  be  sold  on  execution  by  the 
sheriff.  The  land  then  must  have  vested  in  the  husband  to 
entitle  him  and  his  heirs  to  such  an  interest  in  it,  and  hav- 
ing vested , the  right  of  the  wife  to  dower  would  instantly 
attach,  and  would  continue  notwithstanding  any  subsequent 
alienation  to  which  she  was  not  a party. 

It  is  laid  down  that  in  every  case,  where  “the  issue  which  the 
husband  may  have  by  his  wife  may  by  possibility  inherit  as 
heir  to  the  husband  of  such  estate  in  the  tenements  as  the 
husband  has,  his  wife  shall  be  endowed,”  (Lit.  S.  36) ; and  in 
Park  on  Dower  49,  it  is  said  that  “if  the  estate  of  the 
husband  is  in  its  own  nature  an  estate  of  inheritance,  it 
makes  no  difference  that  it  has  a determinable  quality 
attached  to  it,  for  the  wife’s  title  to  dower  will  attach,  subject 
only  to  be  defeated  by  the  avoidance  of  the  estate  of  the 
husband,  when  the  determinable  quality  arises  from  defect  of 
title.”  That  the  estate  conveyed  to  Potts  was  one  of  inherit- 
ance, and  if  he  had  retained  it  for  a week  or  a month,  and 
then  mortgaged  it,  that  his  wife  would  be  entitled  to  dower, 
cannot,  I think,  admit  of  a doubt;  and  whether  that  mortgage 
were  to  the  person  from  whom  he  purchased  or  to  a stranger, 
1 apprehend,  could  make  no  difference.  Then,  is  the  right  of 
dower  defeated  by  the  circumstance  that,  instead  of  retaining 
his  estate  in  the  land  for  a week  or  a month,  he  parted  with 
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it  in  half  an  hour,  or  in  a few  minutes  after  lie  had  received 
it  i If  it  had  been  parted  with  to  a stranger  instead  of  to 
Meyers  precisely  at  the  same  moment  of  time,  and  to  secure 
an  advance  of  money  made  for  the  express  purpose  of  paying 
for  the  land,  the  claim  of  the  demandant  could  not  be  resisted 
on  the  ground  of  the  seisin  of  her  husband  being  only  for  an 
instant.  Then,  what  is  it  which  gives  a different  effect  to  the 
mortgage  in  favour  of  Meyers  ? If  anything,  it  must  be  some- 
thing arising  from  the  understanding  of  the  parties,  and  not 
from  the  operation  of  the  deeds  which  passed  between  them. 
Meyers  now  holds  the  land  as  mortgagee,  subject  to  have  his 
estate  divested  in  equity  by  the  payment  of  the  mortgage 
money.  His  wife  could  not  in  the  present  state  of  his  title 
claim  dower  in  the  premises  if  she  survived  him,  for  it  is 
decided  that  if  the  mortgagor  pays  the  money  at  the  day,  the 
wife  of  the  mortgagee  shall  not  be  endowed,  or  if  he  redeems 
by  consent  after  the  day. — Cro.  Car.  191 ; 1 Roll  Abr.  679  ; 8 
Beavan  420.  (a)  But  if  Meyers’  estate  continued  always  the 
same  in  the  land,  from  the  nature  of  the  transaction  and  mere 
instantaneous  seisin  of  Potts,  which  must  have  been  the  case 
if  no  right  of  dower  arose  to  the  demandant,  then  Meyers’ 
wife  would  be  entitled  to  dower.  It  follows,  I think,  that  if 
the  execution  of  the  deed  to  Potts  and  the  taking  back  of  a 
mortgage  would  deprive  Meyers’  wife  of  all  claim  to  dowser, 
these  instruments  have  left  the  right  of  dower  in  the  demand- 
ant, as  they  have  left  the  equity  of  redemption  in  the  heirs. 

It  is  said  that  a wife  shall  not  be  endowed  where  her  hus- 
band had  seisin  only  for  an  instant  or  as  an  instrument  (Co. 
Lit.,  31  b.)\  but  if  the  seisin  be  a beneficial  one,  though  but 
for  an  instant , the  right  of  dower  will  attach  ; for  if  a man 
inherit  property,  and  die  within  half  an  hour  of  the  inherit 
ance  coming  to  him,  his  widow  would  unquestionably  be 
endowed.  Now,  though  in  this  case  the  estate  was  held  by 
Potts  but  for  a very  short  time — say  for  an  instant — it  was 
held,  I think,  for  a purpose  beneficial  to  him,  and  not  merely 
for  the  purpose  of  passing  it  back  to  Meyers  as  a security. 

Under  all  the  circumstances,  I am  obliged  to  come  to  the 
conclusion,  though  certainly  not  without  very  considerable 
doubt,  especially  as  I have  the  misfortune  to  differ  with  the 


(a)  See  Ham  v.  Ham,  ante  page  497. 
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learned  Chief  Justice  of  this  court,  and  with  various  cases 
adjudged  on  the  same  point  in  the  neighbouring  States, 
that  the  demandant  is  entitled  to  dower,  and  that  the  ver- 
dict cannot  be  disturbed. 

Burns,  J. — The  question  presented  for  decision  in  this 
case  upon  the  facts  proved  at  the  trial  is,  whether  fhe  wife 
of  the  purchaser  of  an  estate — which,  instead  of  paying  for 
at  the  time,  the  purchaser  receives  a conveyance  for  in  fee 
from  the  vendor,  and  at  the  same  time  executes  a mortgage 
in  fee  to  secure  the  purchase  money — is  entitled  to  dower 
as  against  the  mortgagee,  who  has  obtained  the  possession 
of  the  property,  because  the  mortgage  money  has  not  been 
paid.  This  point  seems  to  be  very  well  settled  in  most,  if 
not  all,  of  the  courts  of  the  United  States.  In  some  of  the 
States  Acts  of  the  Legislature  have  been  passed  declaring 
that  the  widow  of  the  mortgagor  shall  not  be  entitled  to 
dower  under  such  circumstances,  and  in  other  States  the 
courts  have  decided  that  such  is  the  law  upon  the  principle 
stated  in  authorities  in  England,  that  the  seisin  of  the  hus- 
band is  an  instantaneous  seisin  only.  The  same  question  is 
now  presented  for  our  decision,  and  it  remains  for  us  to 
express  our  views  whether  the  doctrine  laid  down  by  the 
American  courts  is  consonant  with  English  law — that  is, 
with  the  principles  of  English  law,  upon  which  they  profess 
to  act ; for  it  may  be  very  safely  conceded  that  no  authority 
can  be  found  upon  this  question  in  England,  since  the  Ame- 
rican courts  have  professed  to  act  upon  the  English  doctrine, 
that  an  instantaneous  seisin  of  the  husband  confers  no  right 
of  dower  in  his  wife.  We  must  see  what  is  meant  by  an 
instantaneous  seisin  before  we  can  apply  principles  which 
should  govern  in  a case  like  the  present.  The  note  of  Mr. 
Thomas  to  his  edition  of  Coke  on  Littleton,  Yol.  1. 576,  defines 
it  in  this  way:  “ Where  indeed  the  same  act  which  gives  the 
husband  the  estate  conveys  it  out  of  him  again,  when  he  is  the 
instrument  of  passing  the  estate,  the  transitory  seisin  gained 
by  such  instrumentality  does  not  in  general  seem  sufficient  to 
entitle  the  widow  to  dower.  But  when  the  land,  according 
to  Sir  William  Blaekstone,  abides  in  the  husband  for  a single 
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moment — that  is,  as  Mr.  Preston  explains  it,  when  he  has  a 
seisin  for  an  instant,  beneficially  for  his  own  use — the  title 
to  dower  shall  arise  in  favour  of  the  wife.”  Now  suppose  the 
conveyance  of  the  estate  to  the  purchaser  has  contained  a 
condition  that  it  should  be  void  unless  the  buyer  paid  the 
price  at  a future  time,  there  can  be  no  question  that  the  wife 
would  be  entitled  to  dower,  subject  to  be  defeated  by  failure 
of  the  title  of  the  husband  by  non-performance  of  the  condi- 
tion. The  effect  of  the  conveyance  to  the  husband  in  such 
case  is  not  a divesting  of  the  estate  by  the  same  act,  but  it  is 
the  non-performance  of  a condition  attached  to  the  estate 
which  divests  the  estate  granted  to  the  husband.  Then,  take 
the  case  where  the  same  instrument  first  conveys  the  estate 
to  the  purchaser,  and  by  it  the  estate  is  transferred  again  to 
the  vendor  to  secure  the  purchase  money.  Is  that  to  be  con- 
sidered the  same  act  which  gives  the  estate  to  the  husband  and 
conveys  it  out  of  him  again  ? It  is  the  act  of  the  vendor  which 
places  the  estate  in  the  vendee,  and  it  is  not  his  act  which 
will  re-in  vest  him  of  the  estate,  but  it  is  the  act  of  the  vendee 
which  is  necessary  for  that  purpose.  Though  the  conveyance 
and  retransfer  be  contained  in  the  same  instrument,  yet  it  is 
not  the  same  act,  but  a different  act,  and  performed  by  a differ- 
ent person,  which  is  to  defeat  the  estate.  It  must  be  admitted 
that  a seisin  must  vest  for  an  instant  in  order  that  it  may  be 
again  divested,  though  it  be  by  the  same  instrument  the  two 
things  are  to  be  effected.  Then  comes  the  question,  is  that 
seisin  beneficially  for  the  use  of  the  husband  ? I think  it 
cannot  be  disputed  that  the  mortgagor  takes  a beneficial 
interest.  While  in  possession  he  is  entitled  to  all  the  privi- 
leges of  the  estate  against  every  one  except  the  mortgagee. 
The  mortgagor  is  not  made  a mere  instrument  for  the  pur- 
pose of  passing  the  estate  again  to  the  mortgagee.  If  the 
vendor,  instead  of  selling  the  land,  were  conveying  the  same 
to  uses,  limiting  the  use  first  to  himself  and  then  to  other 
uses,  the  person  in  such  case  to  whom  the  estate  was  conveyed 
would  by  the  same'  act  have  the  estate  in  him  and  out  again 
by  operation  of  law;  or,  if  it  were  necessary  that  he  should 
execute  some  deed  or  release  in  order  to  effectuate  the  inten- 
tion of  the  settler,  then  he  would  be  the  instrument  of  passing 
64  14  u.  c.  q.  b. 
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the  legal  estate.  That  case  is  very  different,  however,  from 
the  position  of  a mortgagor,  for  he  is  regarded  as  the  owner 
of  the  estate.  In  a case  where  the  transfer  and  retransfer 
be  by  an  instrument  such  as  I have  supposed,  if  the  mortgagor 
be  not  seised  of  such  an  estate  as  would  confer  a right  of 
dower,  ii  would  seem  to  follow  that  the  mortgagee  was  seised 
of  such  an  estate  as  would  confer  upon  his  wife  a right  of 
dower ; for  it  cannot,  I apprehend,  be  contended  that  the 
seisin  of  the  mortgaged  property  is  in  abeyance,  so  as  to 
prevent  dower  altogether.  They  cannot  both  be  seised  at  the 
same  time  of  such  an  estate  as  would  confer  that  right;  and 
as  respects  a mortgagee,  the  authorities  shew  that  he  is  only 
a trustee  for  the  mortgagor,  and  that  when  the  mortgage 
money  shall  be  paid  it  is  unnecessary  that  his  wife  should 
join  in  the  transfer  or  reconveyance  to  the  mortgagor.^  It 
appears  to  me,  even  though  the  transfer  of  the  land  by  the 
vendor  and  the  security  for  the  price  of  it  be  contained  in 
the  same  instrument,  in  such  a mode  that  it  should  be  looked 
upon  as  a reconveyance  of  the  estate  to  the  vendor,  instead 
of  being  an  estate  in  the  vendee  upon  condition,  yet  the  act 
of  reconveyance  is  the  same  act  vesting  the  estate  in  the 
vendee  and  again  taking  it  out  of  him ; for  it  is  the  act  of 
another  to  give  him  the  estate,  and  it  is  his  act  which  is  to 
take  it  out  of  him  again  : and  I do  not  see  how  he  can  be 
regarded  as  being  the  instrument  merely  for  the  purpose  of 
passing  the  legal  estate  from  the  vendor  to  himself  again 
as  mortgagee,  when  we  see  that  for  all  purposes  the 
mortgagor  must  be  regarded  as  the  owner  of  the  estate,  and 
that  the  other  has  it  only  in  pledge.  This  instantaneous 
seisin  cannot  be  said  to  leave  no  beneficial  interest ; on  the 
contrary,  we  see  that  it  does,  independent  of  the  right  it 
confers  to  have  the  estate  upon  paying  the  price,  confer 
various  other  rights,  all  resulting  in  a beneficial  interest  to 
the  mortgagor. 

The  present  case  is  that  of  a conveyance  of  the  estate  to 
the  purchaser  without  any  condition, — therefore  an  absolute 
transfer  of  the  whole  legal  estate.  The  mortgage  to  secure 
the  price  is  a separate  instrument,  conveying  the  estate  again 
to  the  vendor  subject  to  a condition  to  defeat  it  upon  payment 
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of  the  money.  The  effect  of  this  is  to  preclude  the  mortgagee 
from  saying  that  the  mortgagor  was  not  seised ; and  in  that 
respect  it  appears  to  me  stronger  than  the  case  where  the 
whole  transaction  appears  in  the  same  instrument.  It  is 
quite  clear  that  in  this  case  it  was  the  act  of  the  purchaser 
which  divests  him  of  the  estate,  separate  and  distinct  from 
the  act  giving  him  the  estate,  and  it  seems  to  me  out  of  the 
question  to  suppose  that  the  vendor,  who  had  the  legal  estate, 
used  the  purchaser  as  an  instrument  to  pass  the  legal  estate 
back  to  himself  again,  without  leaving  some  interest  in  the 
purchaser.  Did  the  purchaser,  when  he  executed  the 
mortgage  in  fee  to  the  vendor,  convey  and  transfer  to  him 
the  whole  interest  and  estate  which  he  had  obtained  from 
him  ? If  he  did,  then  it  might  be  argued  that  the  husband 
was  seised  instantaneously,  without  any  beneficial  interest. 
This  however  cannot  be  contended.  In  Park  on  Dower,  p. 
49,  it  is  said : “ If  the  estate  of  the  husband  is  in  its  own 
nature  an  estate  of  inheritance,  it  makes  no*difference  that  it 
has  a determinable  quality  attached  to  it,  for  the  wife’s  title 
of  dower  will  attach,  subject  only,  where  the  determinable 
quality  arises  from  defect  of  title,  to  be  defeated  by  avoid- 
ance of  the  estate  of  the  husband.”  There  can  be  no  question 
that  the  husband  in  this  case  took  an  estate  of  inheritance 
from  the  vendor ; and  it  is  equally  clear  that,  notwithstanding 
the  mortgage  he  made,  he  still  retained  an  estate  of  inherit- 
ance, and  not  a mere  right,  for  the  equity  of  redemption 
would  descend  to  and  be  vested  in  such  a person  as  would  have 
been  entitled  to  the  land  if  there  had  been  no  incumbrance. 
The  heir  or  devisee  might  redeem,  notwithstanding  the 
mortgage.  If  the  heir  could  take  an  estate  in  the  land  by 
operation  of  law,  notwithstanding  the  mortgage,  it  is  difficult 
to  see  why  the  wife  should  not  also  take  an  estate  cast  upon  her 
by  reason  of  her  marriage  and  seisin  of  the  husband  during 
the  marriage  in  the  same  estate.  The  deed  of  mortgage 
should  not  on  principle  be  held  to  reduce  the  interest  of  the 
husband  as  respects  the  wife  to  a mere  right,  and  yet  as 
respects  the  heir  to  have  no  such  operation.  It  is  true  as 
respects  the  heir  he  would  be  obliged  to  redeem,  but  then  why 
is  that?  It  is  because  the  conveyance  of  the  ancestor  binds 
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him.  The  conveyance  of  the  husband  does  not  bind  the  wife ; 
and  her  right  to  dower  attached  by  reason  of  her  marriage,  and 
the  seisin  of  the  husband  before  the  act  done  by  him  divesting 
himself  of  the  estate.  It  appears  to  me,  therefore,  that  when 
he  took  an  estate  intended  to  be,  and  which  was  beneficiaf  to 
him  and  his  heirs,  he  could  not  by  a contemporaneous  act  of 
his  deprive  his  wife  of  her  inchoate  right  of  dower. 

There  is  another  point  connected  with  the  matter  deserving 
of  a good  deal  of  consideration,  and  that  is,  whether  under 
the  plea  the  defendant  in  this  case  can  set  up  the  question 
for  the  consideration  of  the  court.  At  present  I incline  to 
think  he  is  precluded.  The  effect  of  his  taking  a mortgage 
from  the  demandant’s  husband  is  to  admit  the  seisin  of  the 
husband ; and  should  he  not  in  such  case  plead  the  facts 
specially  by  which  he  seeks  to  avoid  the  effect  of  that  seisin  ? 
In  Park  on  Dower,  p.  145,  it  is  said : “ Where  there  was  a 
seisin  in  the  husband  during  the  coverture,  but  which  seisin 
has  been  defeated,  the  tenant  to  the  writ  of  dower  must 
' plead  the  special  matter,  as  the  remitter,  &c.,  and  cannot 
give  it  in  evidence  upon  the  general  issue  of  ne  unques  seisie 
que  dower , &c.,  for  upon  that  issue  the  charge  of  the  jury  is 
solely  upon  the  seisin,  and  they  must  find  for  the  demandant.” 
The  authorities  cited  are — Dyer,  41  a ; Co.  Lit.,  31  b; 
Osmond’s  Case,  Noy  66 ; but  see  Countess  of  Berkshire 
Yanlore,  Winch.  77  contra.  Vide  Mr.  Thomas’s  note  g in 
his  edition  of  Co.  Lit.  Yol.  I.,  576. 

I was  much  impressed  at  first  with  the  idea,  that  by  holding 
the  vendor  entitled  to  a lien  upon  the  estate  for  the  unpaid 
purchase  money,  the  act  of  the  vendee  in  transferring  the 
estate  to  the  vendor  as  security  might  be  held  to  exclude  the 
wife’s  title  to  dower,  and  so  be  treated  as  an  instantaneous 
seisin  for  the  purpose  of  securing  the  unpaid  purchase  money. 
I could  discover  no  authority  for  saying  that  equity  would 
declare  the  estate  subject  to  the  lien  to  the  exclusion  of  the 
wife’s  dower ; and  as  the  case  appears  to  me  now  I am  sure 
none  can  be  found.  The  true  view  of  the  subject,  after  all, 
comes  to  this : that  the  vendor,  after  conveying  the  whole 
estate,  contents  himself  to  receive  back  a lesser  interest  for  the 
security  of  the  purchase  money;  that  is  to  say,  not  a lesser' in- 
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terest  as  respects  the  legal  estate,  so  far  as  the  husband  can 
convey,  but  the  vendor  is  content  with  such  interest  as  the 
husband  by  law  has  after  receiving  his  conveyance.  The 
profession  generally  understand  that  the  wife  of  the  mort- 
gagor has  an  interest,  and  in  practice  it  is  usual  that  she  be 
made  a party  to  the  mortgage.  As  she  was  no  party  to  the 
mortgage  in  this  case,  I do  not  think  she  is  excluded  by  law 
from  claiming  her  dower  as  against  the  mortgagee ; and  we 
must  hold,  I think,  that  the  husband’s  seisin  was  sufficient 
in  point  of  time  to  confer  the  legal  right  upon  her. 

Robinson,  C.  J. — I am  sorry  that  I find  myself  obliged 
to  differ  from  both  my  learned  brothers. 

It  is  laid  down  by  Lord  Coke  that  of  an  instantaneous 
seisin  by  her  husband  a woman  shall  not  be  endowed — (Co. 
Lit.  31  b).  The  same  thing  is  repeated  in  every  book,  I 
think,  in  which  the  law  of  dower  is  fully  treated  of,  as  in 
Blackstone’s  Com.  Yol.  II.  131,  where  he  says  : “ The  seisin 
of  the  husband  for  a transitory  instant  only,  when  the  same 
act  which  gives  him  the  estate  conveys  it  also  out  of  him 
again  (as  where  by  a fine  land  is  granted  to  a man,  and  he 
immediately  renders  it  back  by  the  same  fine),  such  a seisin 
will  not  entitle  the  wife  to  dower,  for  the  land  was  merely 
in  transitu , and  never  rested  in  the  husband  ; the  grant  and 
render  being  one  continued  act.” 

Now  a person  who  buys  an  estate  which  lie  has  yet  to  pay 
for,  and  who  immediately  upon  the  conveyance  to  him  being 
executed  gives  back . a mortgage  in  fee  to  secure  the  pur- 
chase money,  has  only  an  instantaneous  seisin.  He  comes 
within  the  letter  of  the  rule  laid  down,  and  if  his  case  be 
an  exception  to  the  rule,  it  lies  upon  the  demandant  of  dower 
under  such  a seisin  of  her  husband,  to  shew  by  some  autho- 
rity that  such  an  exception  has  been  recognized,  or  to. 
convince  us  of  the  propriety  of  the  exception  by  some  satis- 
factory reason.  No  authority  has  been  produced,  and  it 
appears  to  me  that  reason  is  against  such  an  exception  being 
made.  When  all  takes  place  at  the  same  time  it  should,  1 
think,  be  looked  upon  as  if  all  were  effected  by*  one  instru- 
ment. The  purchaser  who  receives  a deed  and  instantly 
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mortgages  the  estate  in  fee  to  secure  the  purchase  money, 
places  himself  in  effect  in  the  same  situation  as  if  he  had 
only  contracted  to  purchase,  and  had  taken  a covenant  to 
make  him  a title  on  his  completing  his  payments.  He  has 
never  in  fact  held  a beneficial  interest,  and  it  was  not 
intended  that  he  should  until  he  had  entitled  himself  to  it 
by  payment.  It  seems  against  reason  that  his  wife  should 
have  in  one  case  more  than  in  the  other  a beneficial  life 
interest  in  an  estate  in  which  her  husband  had  in  reality  no 
beneficial  estate  even  for  one  instant,  for  we  crnnot  but 
understand  in  every  such  case,  that  by  the  very  terms  of  the 
Contract  the  purchaser  was  not  to  be  the  owner  of  the 
property  until  he  had  paid  for  it. 

It  is  not  merely  the  fact  that  the  seisin  was  for  so  short  a 
time  that  creates  the  difficulty ; for  undoubtedly,  if  a man 
should  take  an  estate  by  inheritance,  and  should  die  five 
minutes  afterwards,  his  widow  would  be  endowed  ; and  this  is 
what  1 consider  to  be  meant  by  Blackstone,  where  he  adds 
to  the  passage  I have  cited  these  words:  “ But  if  the  land 
abides  in  him  for  the  interval  of  but  a single  moment,  it 
seems  that  the  wife  shall  be  endowed  thereof,”  for  which  is 
cited  Cro.  Eliz.  503,  the  singular  case  of  Broughton  v.  Ban- 
dall,  in  which  father  and  son  were  hanged  in  one  cart,  and 
because  the  son  was  observed  to  have  given  signs  of  life 
after  the  father  was  dead,  he  was  held  to  have  had  such  a 
seisin  by  inheritance  as  would  entitle  his  wife  to  dower. 
There  was  nothing  to  be  considered  there  but  the  mere 
shortness  of  time : if  the  son  survived  but  for  a momgnt  the 
estate  must  have  rested  in  him  as  fully  and  beneficially  as  if 
he  had  survived  twenty  years ; but  in  the  case  of  the  pur- 
chaser giving  an  immediate  mortgage  back,  the  estate  is 
only  taken  by  him  with  a view  of  enabling  him  to  reconvey 
the  whole  interest,  subject  to  a defeasance.  He  knows  that 
he  takes  it  but  for  an  instant,  and  with  the  intent  that  it 
should  not  be  held  by  him  as  the  owner  till  he  has  paid  for  it. 

In  Sneyd  v.  Sneyd  (1  Atk.  442)  the  principle  was  slightly 
discussed,  though  not  in  a case  like  the  present.  There  the 
husband  became  seised  of  an  estate  by  virtue  of  a surrender 
from  the  tenants  by  copy  of  court  roll,  and  being  seised,  as 
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it  appears  (for  the  case  is  in  that  respect  obscurely  stated), 
upon  some  trust,  he  had  granted  the  estate  out  again  im- 
mediately by  copy  of  court  roll,  and  it  was  contended 
that  his  widow  should  not  be  endowed  (not  resting  the  case, 
which  seems  strange,  on  the  ground  that  the  husband  was 
seised  only  of  a trust  estate,  and  not  of  a beneficial  interest), 
on  account  of  the  instantaneous  seisin.  The  Master  of  the 
Rolls  said  : “ Though  no  cases  have  been  cited  on  either  side, 
and  it  seems  to  be  a new  point,  yet  I should  think  that  this 
instantaneous  seisin  of  the  freehold  of  the  purchased  copy- 
hold  estates  in  the  husband  will  not  entitle  the  defendant’s 
wife  to  her  dower;  for  notwithstanding  there  may  be  no 
case  of  the  same  nature  with  this,  yet  it  may  be  governed  by 
reason  and  general  rules  of  law.” 

So  I think  we  are  to  determine  this  case  according  to 
reason  and  general  rules  of  law,  upon  the  principle  ubi  eadem 
est  ratio  ibi  eadem  est  lex.  I have  indeed  a strong  impres- 
sion that  I have  seen  the  very  question  which  is  presented 
by  this  case  stated  and  discussed  in  an  English  authority, 
but  I have  not  been  successful  in  my  endeavour  to  verify  my 
recollection,  unless  the  unsatisfactory  case  of  Nash  v.  Preston 
(Cro.  Car.  190),  which  I shall  presently  speak  of,  was  what 
I had  in  my  mind.  It  may  be  that  what  I was  thinking  of 
was  what  I had  seen  in  American  text  books  and  reports,  for 
in  the  courts  of  that  country  it  has  been  held  that  the  wife 
has  not  a right  to  dower  in  a case  like  the  present ; and  they 
have  so  held,  not  in  consequence  of  any  peculiar  legislative 
provisions  in  the  respective  states,  but  upon  reason  and  the 
principles  of  the  English  Common  Law.  In  1 Kent’s  Com. 
39  the  very  question  now  before  us  is  plainly  and  fully  dis- 
cussed, and  the  conclusion  that  the  widow  has  in  such  case 
no  right  to  dower  is  stated  without  any  intimation  that  by 
the  law  of  England  it  would  be  otherwise  ; but  the  cases  he 
refers  to  are  all  American  decisions. 

It  is  true  in  the  case  now  before  us  the  husband  had  paid 
something  on  account  of  the  purchase  money,  though  by  far 
the  larger  portion  of  it  was  unpaid  when  lie  died.  That,  it 
has. been  argued,  creates  a difficulty  in  applying  the  principle, 
for  he  might  have  paid  nearly  the  whole,  or  indeed  the  entire 
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sum,  and  it  would  seem  hard  that  he  should  be  regarded 
as  not  having  been  beneficially  seised,  so  as  to  entitle  his 
wife  to  clower,  merely  because  the  mortgage  had  not  been 
legally  discharged,  or  the  estate  reconveyed  in  his  lifetime. 
But  the  same  state  of  things  might  exist  where  the  husband 
was  in  merely  under  a contract  to  purchase ; he  might  nearly 
or  quite  have  completed  his  payments,  but  not  received  a 
conveyance,  in  which  case  his  widow  could  certainly  make  out 
no  claim  to  dower  in  a court  of  law.  It  certainly  would  seem 
wholly  inconsistent  with  equity,  and  with  what  we  must  pre- 
sume to  have  been  the  intention  of  the  parties,  if  a mortgagee 
who  has  tafcen  back  his  estate  in  security,  not  by  any  subse- 
quent agreement  but  in  pursuance  of  the  original  contract, 
and  immediately  on  making  the  conveyance  should  receive 
it  back  incumbered  with  the  claim  to  dower  of  the  wife  of 
the  intended  purchaser,  who  has  never  paid  for  it ; for  that 
circumstance  might  very  considerably  diminish  the  value  of 
his  security,  and  leave  him  in  some  cases  inadequately  pro- 
tected. With  regard  to  the  case  of  Nash  v.  Preston  (Cro. 
Car.  190),  which  I have  already  referred  to,  it  has  an  appa- 
rent bearing  in  favour  of  the  widow’s  claim  in  this  case,  but 
on  examination  there  is  little  in  the  decision  that  can  assist 
us.  It  seems  to  have  been  merely  the  opinion  certified  by 
the  judges  of  the  Queen’s  Bench  on  a reference  by  the 
chancellor,  and  for  all  that  appears  the  point  underwent  no 
discussion  before  them  in  open  court.  In  Park  on  Dower, 
(103  to  106),  and  in  various  other  places  in  which  the  case  is 
mentioned,  it  is  treated  of  as  if  the  principal  point  considered 
in  it  was,  whether  the  widow  of  a mortgagee  should  be 
endowed ; and  what  the  judges  did  say  on  the  case  has  been 
overruled,  as  in  the  case  of  Noel  v.  Jevon  (2  Freeman  43), 
and  in  pages  66  and  71  of  the  same  volume,  and  has  been 
constantly  held  to  be  erroneous,  so  that  little  weight  can  be 
attached  to  this  case  as  an  authority ; and  in  fact  it  is  not  in 
its  circumstances  applicable  to  the  point  now  before  us,  for 
Nash  v.  Preston,  as  I understand  the  statement,  was  not  a 
case  in  which  the  purchase  money  was  unpaid,  and  a mort- 
gage given  back  immediately  to  secure  it ; but  the  husband  of 
the  demandant,  I think,  had  paid  the  purchase  money,  £120, 
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which,  being  probably  less  than  the  real  value  of  the  property, 
it  had  been  agreed  that  the  grantor  should  have  a lease  of  it 
for  his  life  and  his  wife’s  at  a nominal  rent,  and  that,  if  he 
paid  back  the  £120  at  the  end  of  20  years,  the  deed  he  had 
given  should  be  void.  It  was  rather  like  an  absolute  sale, 
with  a privilege  to  re-purchase  within  a certain  time  ; and 
whether  the  agreement  was  made  contemporaneously  with 
the  conveyance  or  not,  is  not  clear.  Such  facts  did  not 
raise  the  question  that  we  have  now  to  determine,  but  upon 
reflection  the  question  does  rather  appear  to  be  as  to  the 
right  of  the  widow  of  a mortgagee  to  dower.  That  was 
really  the  only  point  on  which  the  judges  gave  their  opinion 
in  that  case,  and  the  conclusion  they  came  to  has  been 
universally  condemned. 

We  have  therefore,  so  far  as  I can  find,  no  adjudged  case 
in  England  in  favor  of  the  present  demandant’s  claim,  and 
I take  what  is  said  in  text  books  of  the  highest  authority  to 
be  decidedly  against  it,  for  I consider  that  we  are  to  look 
upon  the  conveyance  and  the  mortgage  which  instantly 
followed  as  all  one  transaction,  as  much  as  if  the  whole  had 
been  provided  for  in  one  deed,  as  it  might  have  been ; conse- 
quently what  is  said  as  to  a mere  instantaneous  seizin 
ghing  no  claim  to  dower,  applies  to  it;  and  all  considerations 
of  reason  and  good  conscience  are  against  the  claim,  for 
surely  in  such  a case  the  seller  of  his  estate  coming  back  by 
reason  of  the  non-payment  of  the  mortgage,  ought  to  get  it 
back  without  incumbrance,  to  hold  it  as  he  had  before  held  it. 

In  my  opinion  the  rule  should  be  made  absolute  for  en- 
tering a verdict  for  the  tenant. 

Eule  discharged — Iiubinson,  C.  J.,  dissenting. 
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George  y.  Glass. 

Case  for  not  accepting  flour — Proof  of  tender- — Right  to  require  samples — 
Hamilton  a port  on  Lake  Ontario — “ Free  on  board." 

Defendant  agreed  to  buy  from  plaintiff  1000  barrels  of  flour,  deliverable  at 
a good  port  on  Lake  Ontario,  in  May,  1856,  and  to  be  guaranteed  inspec- 
tion extra  in  Boston  or  New  York,  at  nine  dollars  per  barrel,  free  on 
board. 

It  appeared  that  on  the  27th  of  May  the  plaintiff  told  the  broker  at  Toronto 
through  whom  the  contract  was  made,  and  who  was  interested  in  half  of 
the  flour,  that  he  was  ready  to  deliver  it  at  Hamilton,  and  gave  him  an 
order  on  M.  & Co.  of  Hamilton,  to  deliver  the  flour  to  him  on  receipt  of 
the  purchase  money — which  the  broker  said  would  not  be  satisfactory  to 
defendant.  Next  day  plaintiff  offered  defendant  the  receipt  of  the  Great 
Western  Railway  for  the  flour,  with  a delivery  order  endorsed  in  defen- 
dant’s favor,  which  defendant  refused,  saying  that  he  must  first  see  a 
sample.  After  due  notice  to  defendant  the  flour  was  sold  by  auction,  at 
a price  much  lower  than  he  had  agreed  to  give  ; and  plaintiff  sued  for 
the  difference  in  an  action  for  not  accepting. 

Held,  That  he  was  entitled  to  recover. 

Held  also,  That  Hamilton  was  a port  on  lake  Ontario,  within  the  meaning 
of  the  contract. 

[See  page  518  as  to  the  meaning  of  the  words  u free  on  board.”] 

Case  for  not  accepting  flour  pursuant  to  contract,  by 
reason  whereof  plaintiff  was  obliged  to  resell,  and  sustained 
damage. 

The  declaration  alleged  that  the  plaintiff  agreed  to  sell, 
and  the  defendant  agreed  to  buy  from  him  one  thousand 
barrels  of  flour,  to  be  extra  flour,  in  not  less  than  five  hun- 
dred in  one  brand,  and  deliverable  at  a good  part  on  lake 
Ontario  sometime  inthemonthof  May,  1856, at  theoptionof 
the  plaintiff,  and  to  be  guaranteed  inspection  extra  in  Boston 
or  New  York,  to  be  covered  by  insurance  until  onboard  by  the 
plaintiff,  at  the  price  or  sum  of  nine  dollars  per  barrel, 
free  on  board  : that  though  the  plaintiff  was  ready  and  will- 
ing, and  offered  to  deliver  the  said  flour  at  a good  port  on 
lake  Ontario — to  wit,  at  Hamilton — within  the  time  and  on  the 
terms  specified,  and  to  perform  apd  fulfil,  and  did  in  fact  per- 
form and  fulfil,  the  said  terms  in  all  things  on  his  part  to  be 
performed,  whereof  the  defendant  had  notice,  and  was  then 
requested  by  plaintiff  to  accept  the  said  flour,  and  to  pay  the 
price  thereof,  yet  the  defendant  would  not  accept  the  same 
nor  pay  the  price  thereof  to  the  plaintiff,  whereby  the  plaintiff 
was  necessarily  put  to  great  expense  in  keeping  the  said  flour, 
and  in  endeavoring  to  procure  the  completion  of  the  said  con- 
tract by  the  defendant;  and  the  plaintiff  was  afterwards  forced 
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to  resell  the  same  at  a much  less  price  than  the  price  to  have 
been  paid  by  the  defendant — to  the  plaintiff’s  damage  of 
£3000. 

Pleas  : 1.  Denial  of  contract  to  buy.  2.  That  the  plaintiff 
did  not  tender  or  offer  to  deliver  the  said  flour  to  the  defen- 
dant at  a good  port  on  lake  Ontario,  as  in  the  said  declaration 
alleged. 

On  the  trial  before  McLean,  J.,  at  Hamilton,  the  contract 
as  stated  in  the  declaration  was  proved  by  R.  A.  Goodenough, 
the  broker  through  whom  it  was  entered  into  on  the  22nd  of 
November,  1855.  He  proved  that  the.  plaintiff  was  at  his 
office  in  Toronto  on  the  27th  of  May,  1856,  and  then  told 
him  that  he  was  ready  to  deliver  the  flour,  and  would  give  him 
an  order  for  it  onWm.  P.  MaclarenA  Co., of  Hamilton,  and 
that  he  then  gave  to  him(Goodenough)  the  order  dated  on 
the  27th  of  May,  directedto Messrs.  Wm.P.  McLaren,  & Co., 
Hamilton,  to  deliver  to  R.  A.  Goodenough, Esq., or  order,  as  per 
bought  and  sold  note  No.  1036,  the  thousand  barrels  of  extra 
flour,  f.  o.  b.,  on  receiving  the  sum  £2250  : that  he,  Goode- 
nough, then  told  the  p]  aintiff  that  the  defendant  would  require 
to  be  satisfied  before  sending  away  the  flour  that  it  was 
“ extra,”  and  that  he  would  be  very  particular  about  it,  and 
would  exact  the  very  best  quality  of  extra  flour : that  when  the 
plaintiff  gave  the  order  he  was  told  that  it  would  not  be  satis- 
factory : that  itwasnotthe  ordinary  mode  of  delivering  flour : 
that  the  defendant  did  not  know  Messrs.  P.  McLaren  & Co., 
and  would  not  pay  nine  thousand  dollars  on  that  order.  The 
witness  had  previously  written  to  the  plaintiff  that  it  would 
be  necessary  to  have  samples  of  the  flour,  and  had  sent  sam- 
ples of  flour  such  as  ould  pass  as  extra.  He  enquired  from 
the  plaintiff  whether  he  had  brought  any  samples,  and  the 
plaintiff  replied  “ no,”  and  that  he  would  not  do  so.  The 
plaintiff  was  then  told  that  it  would  be  necessary  to  have  the 
flour  free  on  board  before  payment  could  be  demanded.  On 
the  following  day,  28th  of  May,  the  plaintiff  and  Mr.  Adam 
Brown,  one  of  the  partners  of  the  firm  of  Wm.  P.  McLaren, 
& Co.,  went  to  Goodenough’s  office  and  saw  the  defendant 
there.  Mr.  Brown  told  him  that  he  had  come  down  from 
Hamilton  to  deliver  the  flour  which  the  defen  ant  had  bought 
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from  the  plaintiff.  Defendant  tnen  asked  if  he  had  brought 
a sample  of  the  flour,  and  Mr.  Brown  replied  that  he  had  not, 
and  did  not  intend  to,  and  he  produced  the  receipt  of  the 
Great  Western  Bailway  Company;  but  the  defendant  saidhe 
would  take  flour  that  he  knew  would  rank  as  extra,  or  that  he 
must  see  it  before  he  paid  his  money  for  it.  The  defendant  did 
not  then  accept  the  flour,  insisting  upon  seeing  a sample, 
and  the  plaintiff  and  his  agent  declining  to  produce  one. 
Goodenough  stated  that  a notice  given  on  the  27th  of  May 
hat  the  flour  was  ready  for  delivery,  would  in  his  judgment 
be  sufficient  to  require  the  defendant  to  have  a vessel  ready 
by  the  81st  to  receive  it.  It  appeared  that  Goodenough  was 
interested  in  one  half  the  flour  contracted  for,  and  that  on 
the  21st  of  May  he  wrote  to  the  plaintiff  intimating  his  de- 
sire to  settle  with  him  for  the  difference  on  his  part  between 
the  contract  and  the  then  current  price. 

Mr . Brown  proved  that  he,  on  behalf  of  the  plaintiff,  tendered  ' 
to  the  defendant  a delivery  of  the  flour,  and  offered  to  trans- 
fer to  him  the  warehouseman’s  receip  of  the  Great  Western 
Bailway  Company,  endorsed  with  a delivery  order  in  the 
defendant’s  favour  for  the  1000  barrels  of  extra  flour  accord- 
ing to  the  contract ; that  the  defendant  examined  the  ware- 
house receipt  so  endorsed,  and  then  handed  it  back,  saying 
that  it  was  not  a delivery  of  his  flour ; that  he  must  see  a 
sample  of  it,  and  if  it  suited  him  he  would  take  it.  Brown 
then  told  the  defendant  that  he  would  not  show  a sample, 
because  he  would  thereby  have  the  privilege  of  rejecting 
the  flour  on  the  ground  of  its  not  suiting  him.  Defendant 
said  his  idea  was  that  the  flour  must  be  extra  in  the  place 
where  it  was  bought,  as  well  as  at  New  York  or  Boston,  and 
GoodenoughintimatedthatLambtonmillsflourwasconsidered 
to  be  the  standered  for  , xtra  flour  in  Toronto,  and  that  the 
plaintiff’s  flour  must  be  equal  to  that.  The  defendant  was 
offered  by  Mr.  Brown  the  gurrantee  of  his  Arm  that  the  flour 
should  pass  inspection  according  to  the  contract.  Defendant 
said  he  must  have  Lambton  mills  flour,  or  flour  equal  to  it  to 
pass  as  such  at  Toronto.  The  defendant  would  not  receive 
the  flour  except  by  sample,  and  on  condition  it  should  pass 
as  extra  in  Toronto,  though  told  by  the  plaintiff  and  Mr. 
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Brown  that  they  were  prepared  to  carry  out  the  contract  in 
every  particular.  No  objection  was  then  made  that  the  flour 
was  at  Hamilton,  or  that  Hamilton  was  not  a port  on  lake 
Ontario.  Mr.  Brown  stated  that  his  firm  had  received  flour 
from  the  plaintiff’s  mill  which  had  passed  as  extra ; that  he 
had  examined  the  flour  deposited  on  the  contract  with  the 
plaintiff,  and  that  he  had  no  doubt  from  his  own  knowledge 
that  it  would  pass  inspection  in  any  market  as  extra,  sup- 
posing all  to  be  equal  to  the  samples  which  he  examined.  On 
the  29th  of  May,  a letter  was  addressed  by  Messrs.  Burton  & 
Sadlier,  as  the  plaintiffs  attornies,  to  the  defendant,  stating 
that  they  had  been  instructed  by  the  plaintiff  to  let  him 
know  that  1000  barrels  of  flour  of  one  brand  were  then  at  the 
port  of  Hamilton,  ready  to  be  delivered  to  the  defendant  free 
on  board,  and  that  the  defendant  was  expected  at  once  to 
carryout  his’arrangement  for  the  purchase  thereof:  that  the 
flour  would  stand  inspection  in  New  York  or  Boston  as  extra  ; 
and  that  the  plaintiff  was  prepared  to  give  to  the  defendant 
the  guarantee  of  Messrs.  W.  P.  McLaren  & Co.  that  it  would 
so  pass  inspection,  and  also  for  the  due  fulfilment  of  the  con- 
tract in  every  respect  on  the  plaintiff’s  part;  and  under  these 
circumstances  they  called  on  the  defendant  to  pay  the  amount 
agreed  on,  viz.  $9000.  That  letter  was  delivered  to  the  de- 
fendant by  a clerk  of  Messrs.  Burton  and  Sadlier  sent  down 
specially  for  the  purpose,  and  the  defendant  gave  his  answer 
that  “as  soon  as  the  plaintiff  produced  to  him  1000  barrels 
of  such  flour  as  he  contracted  for,  he  was  ready  to  accept  it 
and  to  pay  the  price  agreed  upon.”  On  the  9th  of  June, 
notice  was  sent  to  the  defendant  that  unless  the  flour  was 
paid  for  on  or  before  Thursday  then  next,  it  would  be  offered 
at  public  sale  on  that  day  at  the  auction  mart  of  Messrs.  Best 
& Green  in  Hamilton,  and  that  the  defendant  would  be  held 
responsible  for  any  loss  on  the  resale.  In  pursuance  of  this 
notice,  samples  having  been  shewn  in  the  office  of  Messrs. 
Wm.  P.  McLaren  & Co.,  the  flour  was  sold  on  Thursday  the 
12th  of  June,  by  Messrs.  Best  and  Green,  guaranteed  to  bear 
inspection  as  extra  at  New  York  or  Boston  and  to  be  free  on 
board.  It  was  sold  in  one  lot,  almost  every  one  in  the  trade 
in  Hamilton  being  present,  and  produced  $(i£  per  barrel.  Ii 
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was  purchased  by  Mr.  Adam  Brown  on  behalf  of  a Mr. 
Delano,  an  American  dealer,  in  pursuance  of  orders  received 
from  him. 

A witness  was  called  who  examined  the  sample  of  the  hour, 
and  declared  it  to  be  very  good  extra  flour;  and  several  were 
called  and  examined  as  the  meaning  of  the  term  “ free  on 
board,”  and  they  seemed  to  agree  in  the  opinion  that  it  in- 
cluded the  shipment  and  all  port  and  harbour  charges,  such 
as  canal  dues  at  Burlington  bay  canal,  wharfage,  &c. 

Galt,  for  the  defendant,  contended  that  there  was  no  suffi- 
cient evidence  of  the  tender  of  the  flour  to  the  defendant  : 
that  all  that  was  tendered  was  the  warehouse  receipt,  and 
that  only  on  payment  of  the  whole  purchase  money,  leaving 
the  charges  unsettled  and  unprovided  for  ; but  the  objection 
was  overruled,  and  the  jury  were  directed  that  a sufficient 
tender  had  been  proved,  and  that  it  was  for  the  defendant  to 
have  furnished  during  the  month  of  May  a vessel  on  which 
the  flour  could  have  been  shipped  according  to  the  terms  of 
the  contract  “free  on  board;”  that  if  the  plaintiff  did  all 
that  he  could  do  to  carry  out  this  contract,  and  gave  notice  to 
the  defendant  of  his  readiness  to  do  anything  which  he  was 
prevented  from  doing  by  his  omission,  it  was  sufficient,  and 
that  the  defendant  could  not  avail  himself  of  his  own  laches 
to  defeat  the  plaintiff’s  remedy. 

The  jury  gave  a verdict  for  the  plaintiff,  and  ^£712  8s.  8 d. 
damages. 

Galt  obtained  a rule  to  shew  cause  why  the  verdict  should 
not  be  set  aside  and  a new  trial  had,  the  verdict  being  con- 
trary to  law  and  evidence,  in  this — that  by  the  terms  of  the 
contract  on  which  the  action  is  brought,  the  flour  was  to  be 
paid  for  on  delivery  “ free  on  board,”  and  by  the  evidence 
it  was  shewn  that  the  only  offer  to  deliver  was  by  transfer 
of  a warehouse  receipt  upon  receiving  the  amount  of  the 
price;  also  that  the  port  where  the  flour  was  stored  is  not  a 
port  on  lake  Ontario  within  the  terms  of  the  contract ; also 
that  the  learned  judge  misdirected  the  jury,  in  this,  that  he 
told  them  that  he  thought  the  words  “ free  on  board  ” did 
not  impose  on  the  plaintiff  the  duty  of  putting  the  flour  on 
board  the  defendant’s  vessel  as  a condition  precedent  to  his 
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demanding  payment  of  the  price,  but  only  to  pay  and  dis- 
charge all  charges  thereon : that  the  offer  to  pay  was  a com- 
pliance with  the  terms  of  the  contract ; and  further  that  no 
evidence  of  an  offer  to  put  the  flour  on  board  was  given. 

Read  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  the  evidence  given  in  this  case,  which  we  have  care- 
fully considered,  we  think  the  plaintiff ’s  right  to  recover  such 
damages  as  he  did  recover  was  clear.  It  would  seem  from 
some  parts  of  the  testimony  that  when  he  came  to  Toronto, 
bringing  the  warehouse  receipt  of  the  Great  Western  Railway 
Company  for  the  1000  barrels  of  flour  so  described  as  to  suit 
the  contract,  he  thought  himself  entitled  to  receive  the  price ; 
that  is,  the  $9000  for  the  1000  barrels. 

But,  though  in  many,  perhaps  inmost  transactions  of  this 
kind,  that  would  have  followed  as  of  course,  especially  when 
the  parties  to  the  transaction  were  all  men  entitled  to  con- 
fidence, yet  it  is  clear  that  before  the  defendant  could  be 
legally  called  upon  to  pay  for  the  flour,  he  had  a right  to  see 
that  the  article  really  was  where  it  was  reported  to  be,  and 
that  it  was  of  the  proper  quality,  and  moreover  he  had  a 
right  to  see  it  free  on  hoard.  But  this  is  not  an  action  for 
the  price,  nor  an  action  charging  the  defendant  with  any 
breach  of  his  engagement  in  not  paying  the  money  upon  the 
production  of  the  warehouse  receipt  and  delivery  order.  It 
is  an  action  claiming  damages  because  the  defendant  would 
not  accept  the  flour  which  he  had  agreed  to  buy,  but  wrong- 
fully left  it  on  the  plaintiff’s  hands,  to  his  great  injury. 

There  was,  unfortunately  a great  decline  in  the  price  of 
flour  about  that  time,  and  one  could  hardly  blame  the  de- 
fendant if  he  availed  himself,  under  such  circumstances,  of 
any  fair  pretence  for  avoiding  his  contract.  We  mean  of  any 
default  on  the  part  of  the  plaintiff,  if  there  really  was  any, 
but  we  do  not  see  that  there  was  any. 

We  take  Hamilt  toon  be  a port  on  lake  Ontario  within  the 
meaning  of  the  contract,  and  it  is  plain  that  any  objection  to 
the  contrary  has  been  an  afterthought.  There  could,  indeed, 
be  no  ground  for  it,  especially  when  it  is  proved  that  the 
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charge  attending  the  entrance  at  Burlington  bay  is  one  of 
those  charges  which  is  paid  at  the  place  of  shipment  in 
Hamilton,  and  from  which  the  buyer  is  relieved  by  the  en- 
gagement to  deliver  the  flour  free  on  board. 

Here  the  plaintiff  gave  notice  to  the  defendants  at  Toronto 
that  the  flour  was  ready  for  him  at  Hamilton,  and  in  time 
to  admit  of  the  defendant  receiving  it  in  May,  the  time  within 
which  the  plaintiff  had  promised  to  deliver  it. 

The  plaintiff  was  surely  not  to  bring  the  flour  to  Toronto 
in  order  to  tender  it  to  the  defendant.  He  had  by  his  con- 
tract the  privilege  of  choosing  the  port  at  which  he  would 
deliver.  Neither  could  the  plaintiff  compel  the  defendant  to 
go  or  send  for  the  flour,  or  to  have  it  examined  in  order  to 
prove  its  quality.  These  acts  the  defendant  declined,  though 
he  had  fair  opportunity  given  to  him,  and  he  seems  to  have 
declined  them  because  he  wished  to  get  rid  of  his  purchase. 

The  defendant’s  insisting  that  the  flour  should  be  either  of 
Howland’s  brand  or  of  that  particular  quality,  was  not  justi- 
fied by  anything  in  the  contract,  and  probably  would  not 
have  been  thought  of  if  the  price  of  flour  had  been  at  that 
time  advancing  instead  of  receding.  The  flour  was  to  be 
“extra  flour,”  which,  if  nothing  more  had  been  said  must 
have  been  taken  to  mean  that  it  would  deserve  to  be  so  rated 
at  the  place  of  delivery,  or  in  Upper  Canada  generally;  but 
the  addition  of  the  words  that  the  vendor  “ guaranteed  in- 
spection extra  in  Boston  or  New  York”  brought  that  matter 
to  something  clear  and  specific.  If  the  flour,  had  been  taken 
by  the  defendant,  and  it  had  not  passed  inspection  as  “extra” 
at  Boston  or  New  York,  the  plaintiff  would  have  been  liable 
in  damages,  whatever  prooi  he  might  have  been  able  to  give 
of  the  estimation  of  the  flour  in  Canada;  and  that  beingthe 
test  for  the  safety  of  the  vendee,  it  must  be  taken  to  be  a 
sufficient  test  for  the  purpose  of  the  vendor,  forthe  stipula- 
tion must  be  looked  upon  as  mutual. 

What  became  of  the  flour  after  it  was  sold  by  the  plaintiff 
in  whose  hands  it  was  left,  was  not  shewn.  But  since  the 
defendant  would  take  no  steps  towards  receiving  it,  or  ascer- 
taining whether  it  wTas  such  as  he  was  bound  to  receive,  the 


DUNDAS  Y.  ARTHUR  ET  AL„ 


521 


jury  were,  we  suppose,  satisfied  that  it  was  of  the  quality 
which  the  certificates  described,  and  if  so  it  answered  the 
contract. 

The  view  of  the  case  taken  at  the  trial  was  correct,  we 
think,  and  the  verdict  fair  in  regard  to  amount. 

Pule  discharged. 


Dundas  v.  John  Arthur  and  James  Arthur. 

Liberum  tenementum — Evidence  in  support  of — Proof  of  freehold  interest — 

Mortgage. 

Trespass  for  breaking  and  entering  plaintiff’s  house.  Pleas — 2.  That  the 
house  was  not  the  plaintiff’s.  3.  Liberum  tenementum  of  defendant  A., 
and  entry  of  the  other  defendant  by  his  command.  The  land  had  belonged 
to  one  C.,  who  mortgaged  in  fee  to  S.  to  secure  a sum  payable  by  instal- 
ments, with  a proviso  for  possession  by  the  mortgagor  until  default  after 
three  months’  notice.  C.  conveyed  to  M.,  and  M.  to  defendant  J.  A. 
No  default  had  been  made  on  the  mortgage.  Defendant  had  entered 
under  an  agent  of  S. 

Held,  that  the  plaintiff  was  entitled  to  succeed  on  the  second  plea  ; and, 
sernble,  upon  the  third  also. 

Trespass  for  breaking  and  entering  a house  of  the  plain- 
tiff’s, making  a great  noise,  and  expelling  him  and  his  family. 

Pleas. — 1.  Not  guilty.  2.  That  the  house  was  not  the 
plaintiff’s.  3.  Liberum  tenementum  of  James  Arthur,  “that 
it  was  the  dwelling  house  of  James  Arthur,”  and  that  John 
Arthur  entered  by  his  command,  &c.  4.  Leave  and  license. 
5.  (As  to  the  expulsion),  that  the  house  was  the  dwelling 
house  of  James  Arthur,  and  that  the  plaintiff'  and  his  family 
were  there  against  his  will ; wherefore,  after  requesting  them 
to  depart,  he  and  defendant  John,  by  command  of  James, 
removed  them. 

The  defendants  took  issue  on  all  these  pleas. 

At  the  trial  at  Goderich,  before  Draper,  C.  J.,  it  appeared 
that  the  land  on  which  the  house  in  question  was  situated 
had  belonged  to  one  Crabbe,  who  conveyed  to  Martin,  who 
conveyed  to  James  Arthur,  one  of  the  defendants. 

While  Crabbe  owned  it,  and  before  he  sold  to  Martin,  he 
mortgaged  the  land,  on  the  11th  of  March,  1S53,  in  fee  to 
Absalom  Shade,  to  secure  a debt  of  £800,  payable  in  eight 
annual  instalments,  with  interest  annually  on  the  whole  sum 
due.  This  was  to  secure  a balance  of  purchase  money  of  the 
lot  to  Mr.  Shade,  from  whom  Crabbe  bought  it. 

66  (to  68)  14.  u.  c.  Q.  b. 
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The  mortgage  contained  a proviso  that  if  the  mortgagor 
should  not  pay  the  £700  according  to  the  condition,  and  if 
after  the  time  limited  the  mortgagee  should  have  left  a notice 
in  writing  demanding  payment,  and  three  months  should 
elapse  from  the  time  of  leaving  such  notice,  the  mortgagee 
might  enter  and  sell : with  a further  proviso,  that  until 
default  made  in  payment  after  notice  in  writing  demanding 
payment,  the  mortgagor  might  hold  possession. 

There  had  been  no  default  in  the  mortgagor  at  any  time 
before  the  trial. 

What  was  called  a dwelling  house  in  the  declaration  was  a 
small  shanty,  which  stood  in  part  upon  the  railway  track 
through  the  lot  which  was  the  subject  of  these  conveyances, 
and  partly  on  the  other  part  of  the  lot  owned  by  James 
Arthur  the  defendant.  It  had  been  occupied  by  one  Foreman 
with  the  assent  of  Mr.  Shade’s  agent,  as  it  appeared,  and  he 
let  the  plaintiff  into  possession,  and  left  the  house  himself,  at 
the  instance  of  a railway  contractor,  who  paid  him  something 
for  doing  so.  Fie  swore  that  the  plaintiff  assured  him  he  was 
going  to  put  up  a shanty  for  himself,  when  he  would  go  out 
of  this ; but  after  remaining  in  it  two  years  or  more  he  would 
not  go  out  when  requested  by  defendant  J ames  Arthur,  who 
had  in  the  meantime  leased  some  of  the  property.  And  the 
defendants  on  the  occasion  referred  to  in  the  declaration 
entered,  and  as  it  seemed  without  any  resistance  on  plain- 
tiff’s part,  insisted  on  the  plaintiff  and  his  family  removing, 
which  they  did,  taking  out  their  things ; and  the  defendants 
pulled  the  shanty  down. 

The  question  was,  whether  under  those  circumstances  the 
defendants  were  entitled  to  a verdict  on  the  third  and  fifth 
pleas  notwithstanding  the  mortgage  given  by  Crabbe  before 
he  conveyed  to  Martin. 

The  learned  judge  held  that  they  were,  but  requested  the 
jury  to  assess  the  damage  which  they  would  allow  for  the 
alleged  trespass,  if  the  plaintiff  should  be  held  by  the  court 
entitled  to  succeed  on  the  issues  upon  those  pleas,  as  well  as 
upon  the  others. 

The  jury  found  for  the  plaintiff,  and  £10  damages. 

Richards  obtained  a rule  nisi  for  a new  trial  on  the  law 
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and  evidence,  the  verdict  being  perverse  and  against  the 
judge’s  charge,  and  on  affidavits  stating  surprise.  Pie  cited 
Sidey  v.  Hardcastle,  11  U.  C.  R.  162;  Doe  Barker  v.  Crosby, 
7 U.  C.  R.  202;  Davison  v.  Wilson,  11  Q.  B.  890;  Harvey 
v.  Brydges,  IP  M.  & W.  437 ; S.  C.  in  Error,  1 Ex.  261 ; 

' Taylor  v.  Cole,  3 T.  R.  295. 

C.  Robinson  shewed  cause,  citing  as  to  the  plea  of  liberum 
tenementum , Brest  v.  Lever,  7M.&  W.  593  ; Grice  v.  Lever, 
9 Dowl.  246 ; Rose.  H.  P.  8th  Ed.  566 ; Cro.  Eliz.  87.  As 
to  the  plea  denying  plaintiff’s  property,  Jones  v.  Chapman, 
• 2 Ex.  803;  Burling  v.  Read,  11  Q.  B.  904;  Tay.  Ev.  282. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  quite  true  that  the  plaintiff,  having  got  into  possession 
under  Shade’s  agent,  or  rather  under  a person  who  had  been 
put  into  the  house  by  such  agent,  could  not  set  up  a title 
against  Mr.  Shade,  nor  throw  any  impediment  in  the  way 
of  his  resuming  possession ; for  he  was  only  let  in  for  a time, 
and  was  a mere  tenant  at  will,  if  indeed  he  could  claim  to 
stand,  as  regards  Shade,  in  a position  so  favourable  even  as 
that. 

But  he  is  not  contending  with  Shade  in  this  action,  but 
with  a person  claiming  under  a subsequent  assignment  from 
Shade ; and  he  is  not  defending  an  ejectment  against  that 
person  (James  Arthur),  but  maintaining  a right  to  treat  him 
as  a trespasser  for  entering  upon  his  possession. 

How  James  Arthur  being  sued  by  him  as  a trespasser, 
sets  up  that  he  is  himself  owner  of  the  close  which  he  is 
charged  as  entering  on  as  trespasser,  and  he  shews  a title 
derived  from  Shade  to  him.  The  question  is,  whether  the 
plaintiff*  could  defeat  him  upon  the  plea  of  liberum  tenemen- 
tum by  setting  up  the  mortgage  which  had  been  made  to 
Shade  to  secure  the  purchase  money  due  from  Crabbe,  who 
sold  to  Martin,  from  whom  James  Arthur  bought;  and  we 
are  to  consider  this  fact  in  the  case,  that  the  mortgage  had 
not  been  forfeited  by  any  default  made,  and  that  even  if  it 
had  been,  yet  the  very  terms  of  the  mortgage  entitled 
Crabbe  to  remain  in  possession.  It  certainly  is  contrary 
to  reason,  as  I have  had  occasion  to  remark  in  other  cases 
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that  a stranger  to  a mortgage,  which  ought  in  law  as  well  as 
in  equity  to  be  looked  upon  as  a mere  security  for  money, 
and  something  collateral  to  the  title  and  concerning  only  the 
mortgagee  and  his  assigns,  should  be  allowed  to  set  up  a 
mortgage,  either  after  it  has  been  satisfied,  or  before  its 
condition  has  been  broken,  as  a bar  against  the  recovery  of 
possession  by  the  real  owner  of  the  property.  I would 
always  lean  against  this  absurd  injustice  to  the  utmost,  and 
regret  much  that  the  legislature  should  not  have  removed 
any  difficulties  or  doubts  which  some  English  decisions  have 
raised  in  such  cases. 

Here  the  question,  however,  comes  up  in  another  shape — 
namely,  what  effect  this  state  of  facts  has  upon  the  defence 
set  up  under  the  plea  of  liberum  tenementum.  Ought  the 
jury  to  have  found  that  this  was  the  freehold  of  James  Arthur, 
notwithstanding  the  legal  estate  being  in  Shade  under  the 
mortgage  ? 

The  case  in  this  court  of  Sidey  v.  Hardcastle  (11  U.  C.  R. 
162),  though  the  point  presented  in  it  arose  out  of  a state 
of  facts  a good  deal  like  the  present,  does  not  precisely 
apply,  for  that  was  an  ejectment. 

This  is  trespass,  and  the  rights  of  the  parties  must  turn 
upon  the  evidence  as  applied  to  the  several  pleas. 

In  the  second  plea  the  defendants  deny  that  the  house  was 
the  plaintiff’s;  and  upon  that  plea  they  were  entitled  to 
succeed,  for  the  possession  which  the  plaintiff  had  held  for  a 
time,  though  it  would  be  sufficient  to  entitle  him  to  succeed 
against  a mere  trespasser,  would  not  be  sufficient  against  a 
person  who  had  the  legal  right  to  the  possession,  which  the 
defendant  James  Arthur  had;  for  he  shewed  the  title  in 
himself,  and  nothing  appeared  to  interfere  with  that  title 
except  the  mortgage,  which  still  entitled  him  to  remain  in 
possession  under  the  facts  shewn.  So  as  against  him  the 
delendant  did  not  shew  a possessorv  right — Burling  v.  Read 
(11  Q.  B.  904). 

Then  as  to  the  third  and  fifth  pleas : it  is  not  very  material 
to  consider  how  the  case  would  stand  upon  those  pleas,  or 
upon  either  of  them  standing  alone,  because  the  verdict 
being  wrong,  as  we  think  it  is,  upon  the  second  plea,  there 
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ought  to  he  a new  trial.  But  I am  disposed  to  think  the 
defendants  ought  to  have  succeeded  upon  those  pleas  also. 
The  defendants  shewed  on  the  evidence  a good  title  to  the 
freehold  in  James  Arthur;  and  the  mortgage,  when  produced, 
taken  in  connection  with  the  facts  proved,  shewed  that  he 
held  at  the  time  a right  to  the  possession,  and  that  indefi- 
nitely, subject  only  to  defeasance  by  a default,  which  the 
law  would  not  presume ; and  if  that  could  not  be  treated  as 
a freehold  interest,  sufficient  to  support  a plea  of  liberum 
tenementum , there  still  remains  to  be  considered  the  circum- 
stance that  Foreman,  who  was  in  possession  under  circum- 
stances that  made  it  incumbent  on  him  to  go  out  whenever 
Shade  or  his  assignee  should  request  him,  let  this  plaintiff 
in  improperly,  which  was  a wrong  done  to  the  person  under 
whom  Foreman  was  holding ; and  I incline  at  present  to 
think  that  he  ought  not  to  have  been  allowed  to  take  such  an 
advantage  of  his  position  as  to  embarrass  Shade’s  assignee 
by  setting  up  a mortgage  to  Shade  himself,  with  which  he 
has  no  privity,  and  under  which  Shade  himself  could  not  at 
the  time  have  disturbed  the  defendant  James  Arthur,  or  any 
one  claiming  under  him. 

We  think  there  should  be  a new  trial,  without  costs. 

Rule  absolute. 


Ross  v.  Conger. 

Chattel  mortgage — Description  of  goods — Proviso  for  possession  and  sale  by 

mortgagor. 

Goods  contained  in  a chattel  mortgage  are  sufficiently  described  as  “all  the 
stock  of  dry  goods,  hardware,  crockery,  groceries  and  other  goods,  wares, 
and  merchandise  in  the  store  and  premises  occupied  by  the  mortgagor 
at,”  &c.,  if  it  be  clearly  made  out  in  any  contest  about  the  goods  that 
• those  in  question  were  in  the  mortgagor’s  store  and  his  at  the  execution 
of  the  instrument ; and  held , that  the  evidence  of  identity  in  this  case 
was  sufficient. 

By  the  terms  of  the  mortgage  the  mortgagor  was  to  continue  in  possession, 
selling  the  goods,  and  accounting  to  the  mortgagee  for  the  proceeds  on 
demand.  Held,  that  such  possession  would  not  invalidate  the  mortgage, 
or  afford  per  se  any  evidence  of  fraud. 

Case,  for  taking  goods  from  the  possession  of  one  Angus 
A.  Allan,  in  which  the  plaintiff  had  a reversionary  interest, 
and  selling  the  same.  Second  count  in  trover — Issues  upon 
pleas  denying  plaintiff’s  interest  in  the  goods. 
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At  the  trial,  before  McLean,  J.,  at  Cobourg,  it  appeared 
that  Angus  A.  Allan  (formerly  a clerk  of  the  plaintiff),  in 
April,  1855,  was  keeping  a shop  at  Lindsay:  that  being  in- 
debted to  the  plaintiff  and  others,  and  being  threatened  with 
a suit  by  the  firm  of  Ogilvy  & Wood,  he  gave  several  chat- 
tel mortgages  on  the  goods  in  the  shop,  the  first  to  the 
plaintiff,  dated  the  9th  of  February,  1855,  for  the  sum  4of 
£215  6s.  2Jd. ; the  second  to  Lewis  Ross,  a brother  of  the 
plaintiff,  for  about  £160,  the  third  to  one  John  Fraser  of 
Montreal,  and  the  4th  to  John  JI.  Allan,  a brother  of  his 
own,  for  the  sum  of  £206  4s.  lid.,  all  executed  at  Lindsay  or 
Port  Hope  on  the  same  day,  and  filed,  according  to  the  in- 
tention and  priority  of  the  parties,  in  the  office  of  the  clerk 
of  the  county  court  at  Peterborough.  By  the  chattel  mort- 
gage to  the  plaintiff  the  amount  was  to  be  paid  within  six 
months  from  the  date,  and  it  professed  to  be  given  on  all  the 
stock  of  dry  goods,  hardware,  crockery,  groceries,  and  other 
goods,  wares  and  merchandise  in  the  store  and  premises 
occupied  by  Allan  at  Lindsay,  on  the  understanding,  as  ex- 
pressed therein,  “ that  the  said  Allan  shall  account  to  the 
said  Ross,  and  pay  over  to  him,  or  to  any  person  by  him 
authorized,  at  any  time  that  the  said  Ross  might  demand 
the  same,  the  price  or  purchase  money  of  the  said  goods  and 
chattels,  or  any  part  thereof,  by  him,  the  said  Allan  sold  in 
the  course  of  business,  or  charged  in  the  said  Allan’s  books, 
on  which  that  mortgage  was  declared  to  be  a lien.” 

A renewal  of  that  mortgage  was  put  in,  sworn  to  at  Picton 
on  the  4th  of  February,  1856,  stating  the  amount  then  due 
to  be  £86  14s.  10d.,  filed  in  the  county  court  office  on  the 
11th  of  February,  1856. 

The  plaintiff  then  called  a witness,  who  proved  that  Allan 
was  indebted  to  the  plaintiff  in  April,  1855,  to  the  amount  of 
£227  : that  some  of  the  goods  for  which  the  debt  had  been 
contracted  had  been  delivered  by  him,  and  that  Allan  had 
paid  in  the  course  of  his  dealings  with  the  plaintiff  about  £40. 

It  seemed  to  be  admitted  that  there  was  a debt  due  by 
Allan  to  the  plaintiff,  to  secure  which  the  chattel  mortgage 
was  given. 

The  deputy  sheriff  proved  that  under  executions  in  defend- 
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:ant5s  hands  as  sheriff  he  seized  the  goods  which  were  in  the 
shop  of  A.  A.  Allan  at  Lindsay,  on  the  5th  of  April,  1855 ; 
that  the  shop  was  open  when  the  goods  were  seized  : that  the 
sign  over  the  shop  door  was  in  Angus  A.  Allan’s  name,  and 
that  he  was  at  the  time  in  possession  of  the  goods  seized : that 
the  goods  were  sold  on  two  executions  in  favour  of  Ogilvy 
& Wood  to  the  amount  of  £295  2s.  8d.,  though  the  sale  was 
forbidden  by  John  H.  Allan,  acting  as  he  said  as  agent  for 
the  plaintiff*  and  Lewis  Ross  and  John  Fraser,  and  at  the 
time  of  the  sale  the  goods  were  claimed  by  Lewis  Ross  as 
his  property.  The  goods  which  remained  unsold,  and  which 
were  taken  charge  of  by  John  IL.  Allan  for  the  plaintiff, 
were  estimated  by  him  to  be  worth  £300  at  cost  prices,  and 
subsequently  valued  by  the  plain  tiff  himself  at  £233  14s.  10d., 
and  sold  by  him  to  Lewis  Ross  at  8s.  9d.  on  the  £ of  that 
amount.  It  was  shewn  that  after  the  bill  of  sale  was  given, 
and  before  the  seizure — that  is,  between  the  9th  of  February 
and  the  5th  of  April,  1855 — A.  A.  Allan,  the  mortgagor, 
continued  the  sales  in  the  shop,  and  sold  goods  for  cash  or 
on  credit  as  usual : that  the  sales  would  amount  to  £3  per 
day,  and  that  debts  were  still  remaining  due  on  account  of 
such  sales  : that  after  the  sheriff’s  sale  John  II.  Allan  sold 
goods  on  his  own  account  out  of  the  shop,  and  made  out 
the  account  and  sued  for  the  amount  as  a debt  of  his  own. 
The  goods  sold  by  A.  A.  Allan  after  the  mortgage  and 
before  the  seizure  were  said  by  J.  II.  Allan  to  be  of  the 
value  of  £27,  for  which  amount  the  plaintiff  was  to  give 
credit  on  his  debt. 

At  the  close  of  the  plaintiff’s  case  Scott  moved  for  a non- 
suit, on  the  ground  that  no  specific  goods  were  mentioned 
in  the  mortgage  under  which  the  plaintiff  claimed  ; and 
that  there  was  no  evidence  to  shew  that  the  goods  sold  by 
the  defendant  were  those  specified  in  the  mortgage.  These 
objections  were  overruled,  with  leave  to  the  defendant  to 
move  in  term. 

Scott  obtained  a rule  calling  on  the  plaintiff  to. shew  cause 
why  the  verdict  should  not  be  set  aside,  and  a nonsuit 
entered,  pursuant  to  leave  reserved  ; or  why  a new  trial 
should  not  be  had  between  the  parties,  the  verdict  being 
contrary  to  law  and  evidence. 
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Wilson , Q.  C.,  shewed  cause,  citing  Shep.  Touch.,  90,  97. 

S.  Richards  supported  the  rule. 

Robinson,  C.  J. — We  are  all  of  opinion  that  we  cannot 
properly  nonsuit  the  plaintiff  upon  the  point  taken. 

There  is  no  absolute  necessity  that  the  bill  of  sale  should 
specify  the  goods  intended  to  be  assigned  more  particularly 
than  was  done  in  this  case.  An  inventory  is  frequently  at- 
tached, but  that  is  not  indispensable.  This  bill  of  sale  is  of 
all  the  goods  of  certain  descriptions  belonging  to  Angus 
Allan,  and  then  in  his  store.  It  cannot  be  held  that  that  is 
not  sufficiently  descriptive  to  pass  the  property  in  the  goods, 
provided  it  can  be  clearly  made  out,  in  any  contest  respecting 
the  goods,  that  those  in  question  were  in  Allan’s  store  at  the 
time  of  the  execution  of  the  instrument,  and  belonged  to  him, 
and  were  of  the  kind  of  goods  mentioned  in  the  deed.  ( a ) 

The  testimony  in  this  case,  it  appears  to  me,  was  quite 
sufficient  to  warrant  the  jury  in  concluding  that  the  goods 
sold  by  the  sheriff  were  among  those  seized. 

Then  as  to  the  application  for  a new  trial,  it  was  noticed 
in  the  argument  that  there  was  a misconception  in  regard 
to  one  fact  in  the  mind  of  the  learned  judge  who  tried  the 
cause.  He  was  under  the  impression  that  after  the  balance 
had  been  struck,  which  according  to  the  plaintiff’s  own 
admission  shewed  Angus  Allan’s  debt  to  have  been  reduced 
to  £86  14s.  10d.,  he  received  £97  2s.  6d.  as  the  proceeds  of 
the  goods  which  remained  unsold  by  the  sheriff  after  lie  had 
sold  enough  to  satisfy  the  execution  of  Ogilvy  & Co.;  which 
goods  having  been  allowed  to  go  into  the  plaintiff’s  hands 
as  claimant  under  the  bill  of  sale,  he  took  upon  himself  to 
sell  to  his  brother  by  private  sale  for  that  sum. 

Of  course,  if  that  had  been  so,  the  plaintiff  would  have 
had  no  claim  on  the  goods,  and  ought  not  to  have  recovered 
damages  to  any  amount ; but  it  has  been  explained  that  the 
fact  was  otherwise,  and  that  it  was  after  crediting  the  £97 
2s.  6d.,  that  the  balance  remained  of  £86  14s.  10d.,  which 
was  reduced  afterwards  by  crediting  the  proceeds  of  goods 
sold  through  John  H.  Allan  in  the  absence  of  his  brother. 


(a)  See  Heward  v.  Mitchell,  10  U.  C.  K.  535. 
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making  the  amount  of  debt  that  for  which  the  verdict  was 
given — viz.,  £51  3s.  6d. 

We  have  then  to  consider  whether  there  appeared  in  the 
evidence  any  good  reason  why  the  plaintiff  should  not  recover 
that  sum  against  the  sheriff,  as  the  damage  which  the  plaintiff 
has  sustained  by  reason  of  the  sheriff  having  sold  under  Ogil- 
vy’s  Fi.Fa.  the  goods  which  had  been  mortgaged  to  the  plain- 
tiff by  Allan  before  the  execution  came  to  the  sheriff’s  hands. 

At  the  trial,  the  plaintiff’s  bill  of  sale  seems  only  to  have 
been  impeached  on  the  legal  ground,  that  it  was  too  vague  in 
its  terms  to  cover  these  particular  goods.  It  was  not  ob- 
jected to  as  fraudulent,  and  we  should  have  difficulty  in  allow- 
ing that  defence  to  be  set  up  for  the  first  time  after  the  trial, 
unless  upon  some  clear  ground  of  the  discovery  of  new  evi- 
dence, which  is  not  pretended. 

I take  it  indeed  that  any  objection  of  this  kind  to  the 
assignment  that  was  urged  upon  the  argument  of  this  rule, 
was  rather  based  upon  the  idea  that  the  transaction,  such  as 
it  was  described,  was  in  the  eye  of  the  law  fraudulent,  than 
that  it  was  fraudulent  in  fact. 

There  appears  no  reason  to  doubt  that  Allan  was  justly 
t indebted  to  the  plaintiff  in  the  full  amount  for  which  the 
assignment  was  taken  as  security.  He  had  been  a clerk  of 
the  plaintiff,  who  probably  on  that  account  let  him  have 
goods  on  credit  in  order  to  start  him  in  business,  and  in  that 
case  it  would  afford  no  ground  of  suspicion  against  Allan  that 
he  desired  to  secure  him  in  the  first  place.  It  is  perhaps 
what  he  ought  to  have  done,  and  at  any  rate  he  had  a legal 
right  to  do  it. 

Then  the  bill  of  sale  was  immediately  registered,  as  the 
law  requires.  As  the  possession  was  not  changed,  that  was 
indispensable  to  the  validity  of  the  assignment  under  the 
statute ; but  the  fact  that  the  plaintiff  did  register  it  would 
not  prevent  full  effect  being  given  to  any  objections  that 
would  otherwise,  and  before  the  statute,  have  lain  against 
the  transaction  on  the  ground  of  fraud. 

Then  we  see  here  that  by  the  terms  of  the  deed  it  was 
agreed  that  Allan  was  to  continue  in  the  store,  retailing  the 
goods,  and  accounting  to  the  plaintiff  for  all  he  sold,  so  that 
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what  he  did  in  /this  respect  was  not  inconsistent  with  the  deed. 
One  does  not  like  the  complexion  of  such  transactions,  and  it 
is  lit  they  should  be  looked  on  with  jealous  caution,  for  there 
is  generally  reason  to  suspect  that  there  is  a want  of  reality 
in  the  transaction,  and  that  there  is  a secret  trust  between 
the  parties  to  serve  the  purposes  of  the  debtor,  by  sheltering 
his  property  from  other  creditors  for  his  convenience,  rather 
than  for  the  security  of  the  particular  creditor  who  has  taken 
the  assignment;  but  when  a bona  fide  debt  is  shewn  to  be 
due  at  the  titne  to  the  person  who  has  taken  the  assignment, 
the  fact  that  the  mortgagor  is  allowed  to  continue  in  posses* 
sion  of  the  goods,  and  to  dispose  of  them  on  the  confidence 
that  he  shall  apply  the  proceeds  to  the  payment  of  the  debt, 
cannot  be  held  by  a court  of  justice  to  make  the  assignment 
necessarily  invalid. 

Whether,  without  any  other  circumstance,  it  would  war- 
rant a jury  in  treating  it  as  invalid  would  be  a question,  but 
certainly  the  jury  could  not  properly  be  told  that  the  law 
requires  that  they  must  so  regard  it.  (a) 

The  feature  in  this  case  which  strikes  me  as  most  unfavour- 
able to  the  plaintiff’s  action  is  the  fact  that  when  his  debt 
must  have  been  reduced,  as  I understand  the  case,  to  some- 
thing less  than  £200,  he  got  back  goods  of  Allan’s  which  the 
sheriff  had  not  sold  to  the  value  of  nearly  £300,  and  seems 
to  have  sold  them  by  private  sale  to  his  own  brother,  another 
creditor  of  Allan’s,  at  eight  shillings  and  ninepence  in  the 
pound  upon  their  appraised  value,  and  received  the  proceeds 
paid  upon  that  computation,  and  still  urges  his  claim  for  a 
balance  yet  unpaid  to  him. 

It  the  jury,  upon  their  view  of  that  transaction,  had  con- 
cluded that  there  was  something  not  altogether  fair  in  this : 
that  the  plaintiff  was  in  fact  no  loser  by  Allan,  whose  goods 
were  thus  disposed  of  in  his  absence,  and  that  he  had  no 
just  pretence  for  molesting  the  sheriff  in  this  action,  I do  not 
think  I should  have  been  inclined  to  differ  from  them ; but  in 
strictness  of  law  perhaps  any  complaint  that  Allan  or  his 

(a)  See  Martindale  v.  Booth,  3 B.  & Ad.  505 ; and  the  American  cases, 
Griswold  v.  Sheldon,  4 Corns.  581 ; Clow  v.  Woods,  5 Serj.  & Bawle  275; 
Bussell  v.  Butterfield,  21  Wend.  300. 
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creditors  could  urge  upon  that  point  would  have  no  direct 
bearing  upon  the  issues  on  this  record,  and  in  my  opinion 
the  verdict  should  be  allowed  to  stand,  and  the  rule  be 
discharged. 

Burns,  J. — I am  of  opinion  the  rule  should ‘be  discharged. 
There  is  no  ground  to  enter  a nonsuit,  either  because  the 
deed  of  mortgage  did  not  contain  a schedule  of  the  goods  in 
the  store,  or  for  the  want  of  proof  of  identity  of  the  goods 
sold  by  the  defendant  with  those  mentioned  in  the  deed. 
The  deed  expresses  to  convey  all  the  stock  of  dry  goods, 
hardware,  crockery,  groceries,  and  other  goods,  wares  and 
merchandise,  in  the  store  and  premises  occupied  by  Allan  at 
Lindsay.  This  is  quite  sufficient  to  pass  a legal  title  in  such 
goods  as  were  in  that  store  at  the  date  of  the  deed — viz.,  on 
the  9th  of  February,  1855.  With  respect  to  there  being  no 
sufficient  proof  of  identity  of  the  goods  with  those  sold  by 
the  defendant,  it  appeared  the  defendant  seized  the  goods 
of  Allan  at  the  store  in  question  in  Allan’s  possession,  on 
the  5th  of  April,  1855.  It  appeared  that  only  a barrel  of 
oil,  and  a few  small  articles,  came  into  the  store  between  the 
time  of  the  execution  of  the  mortgage  and  the  time  of  the 
seizure.  Of  course  these  things  would  not  pass  to  the 
plaintiff  under  the  mortgage,  but  they  do  not  appear  to  be 
in  question  between  the  parties.  The  objection  is  that  the 
plaintiff  should  have  established  the  identity  of  the  goods 
seized  with  those  mentioned  in  the  mortgage  deed.  I think 
there  was  evidence  to  go  to  the  jury  to  satisfy  them,  and  the 
verdict  of  the  jury  is  sustainable  on  that  point. 

Then  with  respect  to  the  question  whether  there  should 
be  a new  trial  upon  the  evidence,  I must  say  I do  not  see 
any  sufficient  ground  to  disturb  the  verdict.  The  question 
is  not  whether  the  mortgage  had  the  effect  of.  delaying  or 
preventing  the  execution  creditor  being  paid  his  debt  through 
the  instrumentality  of  an  execution  ; but  it  is  whether  there 
was  a bona  fide  debt  due  from  Allan  to  the  plaintiff,  and 
whether  the  instrument  was  a bona  fide  transaction  to  secure 
that  debt,  and  not  made  for  the  mere  purpose  of  a cloak  to 
prevent  the  goods  being  made  answerable  to  Allan’s  creditors, 
with  a trust  in  favour  of  the  execution  debtor.  The  deed 


532  queen’s  bench,  michaelmas  teem,  20  vie. 

gives  Allan  six  months  to  pay  off  the  debt,  and  the  under- 
standing was  that  Allan  might  carry  on  his  business  as  usual, 
but  he  was  to  account  to  the  plaintiff  and  pay  over  to  him  at 
any  time  that  the  plaintiff  should  demand  the  same  all  the 
price  or  purchase  money  of  the  goods  which  Allan  might 
sell.  Does  such  a stipulation  afford  prima  facie  evidence  of 
fraud?  It  does  not  appear  to  me  that  such  a stipulation  in 
the  instrument  does  of  itself  afford  ground  for  imputing 
fraud.  The  mortgagee  did  not  wish  to  assume  possession  of 
the  goods,  for  he  was  content  to  leave  them  in  the  possession 
of  the  mortgagor  for  six  months.  It  would  have  been  quite 
useless  to  both  parties,  in  all  probability,  to  have  prevented 
the  business  from  being  carried  on,  for  we  may  very  well 
suppose  that  both  parties  contemplated  the  realizing  suffi- 
cient from  the  sale  of  the  goods  in  the  six  months  to  pay  the 
debt.  In  such  case  the  mortgagee  must  trust  to  the  fidelity 
and  honesty  of  the  mortgagor  in  accounting  for  the  proceeds 
of  sales,  and  he  subjects  himself  to  be  deprived  of  his  title  to 
all  and  any  of  the  goods  which  the  mortgagor  may  sell  in 
the  course  of  business.  If  we  were  to  hold  that  a stipula- 
tion of  this  description  per  se  afforded  prima  facie  evidence 
of  fraud,  a mortgagee  could  never  place  any  faith  in  a mort- 
gagor transacting  business  upon  the  stock  of  goods  mort- 
gaged, though  it  might  be  of  the  utmost  importance  to  the 
interests  of  both  parties  that  a mortgagor  should  be  allowed 
to  continue  the  business  with  a view  to  discharge  the  debt. 
In  Goss  v.  Neale  (5  Moore  19),  The  Hon.  Wellesley  Pole 
Wellesley  conveyed  his  personal  property  to  trustees,  stipu- 
lating that  he  should  be  allowed  to  remain  in  the  possession 
for  four  years,  and  restricting  the  trustees  from  selling 
within  two  years  unless  he  directed  them  to  do  so.  The 
best  definition  of  what  instruments  of  this  description  are  to 
be  held  fraudulent  is  given  by  Baron  Rolfe  in  Eveleigh  v. 
Purssord  (2  Moo.  & Rob.  539).  “ The  difficulty,”  he  said, 

“ of  solving  the  question  in  a great  measure  arises  from  the 
equivocal  sense  in  which  the  term  ‘fraudulent’  was  used 
on  these  occasions.  In  one  sense  it  may  be  considered 
fraudulent  for  a man  to  prefer  one  of  his  creditors  to  the 
rest,  and  give  him  security  which  left  his  other  creditors 
unprovided  for,  but  that  is  not  the  sense  in  which  (except 
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in  cases  of  bankruptcy),  the  law  understands  the  term  4 frau- 
dulent.’ The  law  leaves  it  open  to  a debtor  to  make  bis  own 
arrangement  with  his  several  creditors,  and  to  pay  them  in 
such  a way  as  he  thinks  proper.  What  is  meant  by  an  instru- 
ment of  this  kind  being  fraudulent,  is  that  the  parties  never 
intended  it  to  have  operation  as  a real  instrument,  according 
to  its  apparent  character  and  effect.” 

Unless  the  jury  had  found  that  there  was  an  existing  debt 
due  from  Allan  to  plaintiff,  the  instrument  was  of  no  avail. 
We  must  suppose  the  jury  were  satisfied  that  a bona  fide  debt 
was  due,  and  so  it  was  a question  of  fact  to  determine  whether 
the  parties  intended  the  instrument  should  in  truth  be  a se- 
curity for  the  debt.  I can  discover  no  evidence  whatever 
which  casts  any  imputation  on  the  intention  of  the  parties  in 
this  respect.  The  six  months’  time  given  for  payment  of  the 
debt  had  not  expired  when  the  sheriff  seized  the  goods,  and 
there  is  nothing  to  shew  that  the  mortgagee  was  favouring  the 
mortgagor  in  any  way,  even  so  far  as  the  debt  due  the  plain- 
tiff was  concerned,  for  he  was  not  at  the  time  of  the  act  done 
by  the  defendant  in  a position  to  enforce  his  demand.  The 
only  matter  appearing  upon  the  evidence  is  what  is  contained 
in  the  deed — viz.,  that  the  mortgagor  was  allowed  to  go  on 
and  sell  the  goods  in  the  usual  course  of  business,  with  a 
stipulation  that  he  should  pay  over  the  proceeds  when  called 
upon  by  the  plaintiff.  If  the  mortgagor  had  been  permitted 
to  carry  on  the  business  after  the  expiration  of  the  time  for 
payment,  and  to  have  done  so  without  giving  any  account, 
then,  although  a jury  might  find  that  the  debt  was  a bona  fide 
one,  yet  they  might  still  be  of  opinion  that  the  parties  in- 
tended the  instrument  to  operate  differently  from  its  apparent 
character.  I see  nothing  in  the  evidence  to  lead  to  the  con- 
clusion that  the  parties  intended,  notwithstanding  the  instru- 
ment, that  the  mortgagor  was  sheltering  his  property  from 
other  creditors,  and  that  he  was  to  use  the  goods  and  treat 
them  as  his  own,  without  any  account  to  the  plaintiff.  It 
is  very  true  the  effect  was  to  delay  and  hinder  the  creditors 
for  whom  the  defendant  held  executions  from  realizing  their 
demands ; but  that  is  not  the  kind  of  fraud  meant  by  the 
statute,  provided  an  honest  debt  was  due  to  the  person 
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claiming  the  goods,  and  a bona  fide  security  was  given  upon 
them.  Upon  the  evidence  the  jury  might  find  as  they  have 
done,  and  1 cannot  say  they  have  done  wrong. 

In  speaking  of  the  effect  of  the  courts  holding  that  in  cases 
of  mortgage  of  chattels  the  possession  by  the  mortgagor  of  the 
goods  ds  consistent  with  the  deed,  Mr.  Smith,  in  his  note  to 
Twyne’s  case,  says : “ Cases  may,  and  probably  will  arise,  in 
which  it  may  be  attempted  to  take  advantage  of  this  doctrine 
for  the  purposes  of  fraud,  by  introducing  terms  consistent  with 
the  continuing  possession  of  the  vendor  into  deeds  really  in- 
tended not  to  operate  as  a bona  fide  transfer  of  property,  but 
to  enure  for  the  vendee’s  protection.  In  such  cases,  how- 
ever, the  collusion  as  soon  as  discovered  would  be  held  to  in- 
validate the  deed  as  much  as  if  the  conveyance  purported 
upon  the  face  of  it  to  be  absolute,  for  the  presence  or  absence 
of  fraud  depends  on  the  motives  of  the  party  making  the  con- 
veyance.” The  case  of  Bucknal  v.  Eoiston  (Finch  Fre.  Ch. 
289)  comes  nearest  the  case  before  us  of  any  that  I have  met 
with.  The  supercargo  of  a ship  bound  to  the  East  Indies 
executed  a bill  of  sale  of  goods  shipped,  and  of  the  profits  of 
the  goods,  for  of  course  they  were  shipped  to  be  sold.  The 
voyage  was  made,  and  the  supercargo  sold  the  goods,  and 
bought  others,  and  made  several  barters  and  exchanges.  He 
afterwards  died  at  sea ; and  upon  a question  between  the 
mortgagee  and  a judgment  creditor,  the  Lord  Chancellor  held 
the  assignment  valid ; for  though  the  goods  were  sold  to  the 
mortgagee,  yet  they  were  entrusted  to  the  supercargo  to 
negotiate  and  sell  for  the  advantage  of  the  mortgagee,  and 
the  possession  was  not  for  the  purpose  of  giving  a false  credit. 

McLean,  J.,  concurred. 


Eule  discharged. 
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Ainley  y.  Balsden. 

Lease — Acceptance  of  rent — Waiver. 

Breaches  of  covenant  in  a farm  lease  to  keep  the  fences  in  repair,  and  to 
keep  eighteen  acres  in  meadow  during  the  term,  are  continuing  breaches, 
and  the  right  to  re-enter  for  them  is  not  waived  by  acceptance  of  rent. 

At  the  trial  at  London,  before  Draper,  C.  J.,  it  appeared 
that  the  plaintiff  on  the  8th  of  August,  1853,  demised  his 
land  to  the  defendant  for  seven  years,  at  a yearly  rent  of 
£18  15s.,  to  be  paid  in  half-yearly  payments  of  £9  Ys.  6d., 
on  the  8th  of  August  and  8th  of  February  in  each  year. 

The  defendant,  among  other  things,  covenanted  that  he 
would  pick  up  the  stones  on  the  land,  from  time  to  time 
yearly,  and  deposit  the  same  in  heaps  near  the  dwelling 
house  or  in  the  orchard ; that  he  would  not  cut  down  any 
of  the  timber  on  the  land,  except  as  permitted  by  the  lease : 
that  he  would  use  up  all  the  timber  about  the  yard,  and 
all  the  fallen  timber  on  the  premises,  for  his  firewood,  but 
not  for  sale ; and  when  the  same  was  made  use  of,  then  he 
might  cut  down  such  timber  as  should  be  suitable  for 
firewood,  but  not  for  sale  : that  he  would  at  all  times  pile 
the  brush  properly : that  he  would  in  each  year  repair  the 
fences,  by  placing  on  the  same  500  new  rails,  cutting  down 
such  rail  timber  as  might  be  required  for  this  purpose  : that 
he  would  from  time  to  time  keep  up  the  fences  and  walls  of 
the  premises,  and  make  new  any  part  thereof  that  should 
require  to  be  made  new  : that  if  at  any  time  any  of  the  line 
fences  should  be  shewn  to  be  wrongly  placed,  he  would  at  his 
own  cost  remove  and  place  the  same  right : that  he  would 
at  all  times  keep  in  meadow  about  eighteen  acres  of  land : 
that  the  land  should  be  farmed  in  a husbandlike  manner,  and 
as  is  customary  in  the  country  as  to  rotation  of  crops ; and 
that  the  plaintiff  might  at  all  reasonable  times  during  the 
lease  enter  the  premises  to  examine  the  condition,*  and  that 
all  want  of  repairs  that  might  be  found,  and  for  the  amend- 
ment of  which  notice  in  writing  should  be  left  at  the  premises, 
the  said  J.  B.  should  repair  and  make  good  within  three 
calendar  months  next  after  such  notice ; and  it  was  also 
covenanted,  that  if  the  rent  should  be  unpaid  for  one  month 
after  the  day,  though  no  formal  demand  should  have  been 
made  thereof,  or  in  case  of  the  breach  or  non-performance  of 
any  of  the  covenants  or  agreements  therein  contained  on  the 
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part  of  the  said  J.  B.,  then  it  should  be  lawful  for  the  plaintiff 
at  any  time  thereafter  to  enter  upon  the  premises,  and  to 
repossess  and  enjoy  the  same  as  of  his  former  estate,  notwith- 
standing anything  contained  in  this  lease  to  the  contrary. 

Evidence  was  given  by  the  plaintiff  to  shew  the  breach 
of  some,  if  not  all,  of  these  covenants,  and  the  jury  must 
have  been  satisfied  that  some  of  them  had  not  been  properly 
kept,  particularly  those  respecting  the  picking  up  the  stones, 
the  piling  brush  of  trees  cut  down,  repairing  the  fences,  and 
the  keeping  18  acres  in  meadow. 

But  no  notice  such  as  the  lease  mentioned  of  repairs  wanted 
w^as  shewn  to  have  been  given  by  the  plaintiff,  and  it  was 
proved  that  on  the  8th  of  August,  1856,  only  ten  days  before 
this  action  was  brought,  the  plaintiff  accepted  and  gave  a 
receipt  for  the  six  months’  rent  which  fell  due  on  that  day. 

This  was  relied  upon  as  a waiver  of  the  forfeiture. 

A verdict  was  rendered  for  the  plaintiff,  and  Is.  damages, 
leave  being  reserved  to  defendant  to  move  to  enter  the 
verdict  for  him. 

McMichael  obtained  a rule  nisi  accordingly. 

Martin  shewed  cause,  and  cited  Platt  on  Leases,  471 ; Doe 
Ambler  v.  Woodbridge,  9 B.  & C.  376,  S.  C.  4 M.  & By.  302; 
Fryett  dem.  Harris  v.  Jeffreys,  1 Esp.  393 ; Doe  Hemmings. 
v.  Durnford,  2 Cr.  & J.  667 ; Doe  Boscawen  v.  Bliss,  4 Taunt 
735  ; Doe  Bryan  v.  Bancks,  4 B.  & Al.  401 ; Doe  Muston  v. 
Gladstone,  9 Jur.  508,  S.  C.  6 Q.  B.  953. 

McMicliael , contra,  relied  on  Doe  Baker  v.  Jones,  5 Ex.  504. 

Bobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  case  of  Doe  dem.  Baker  v.  Jones  (5  Ex.  504), 
relied  upon  by  Mr.  McMichael,  is  a strong  authority  in 
favour  of  the  plaintiff,  and  that  upon  that  case  and  those 
which  are  cited  in  it  there  can  be  no  doubt  that  several  of  the 
breaches  proved — such  as  the  allowing  the  old  fences  to  con- 
tinue in  a dilapidated  state,  and  the  not  keeping  18  acres  in 
meadow — were  continuing  breaches,  and  that  the  effect  of 
them  in  entitling  the  plaintiff  to  re-enter  was  not  waived  by 
the  acceptance  of  rent  relied  upon.  Doe  dem.  Ambler  v„ 
Woodbridge  (9  B.  & C.  376)  is  fully  in  point. 

Buie  discharged. 
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Street,  v.  Dolsen. 

Dower — Proof  of  marriage. 

Where  in  an  action  of  dower  the  demandant  relied  upon  evidence  of  cohabi- 
tation and  reputation  to  prove  the  marriage,  said  to  have  taken  place  in 
the  United  States,  and  failed,  the  court,  under  the  circumstances  of  this 
case,  refused  a new  trial. 

Dower,  for  lot  No  18,  in  the  5th  concession  west  of 
Hurontario  street  in  the  township  of  Chinguacousy,  200 
acres. 

Plea — 1st : Ne  unques  seisie  que  dower — 2nd  : Ne  unques 
accouple — 3rd  : As  to  50  acres  of  fhe  land  in  question,  the 
plaintiff  released  her  dower  to  the  defendant. 

The  replication  admitted  the  release,  and  took  issue  on  the 
other  two  pleas. 

Suggestion  made  that  before  action  brought  a demand  was 
made  of  the  dower. 

At  the  trial,  before  Burns,  J.,  at  the  last  assizes  held  at 
Toronto,  a demand  of  dower  was  proved  to  have  been  served 
on  the  26th  of  May  1856.  The  demandant  relied  for  proof 
of  her  marriage  with  Timothy  Street  upon  general  evidence 
of  cohabitation,  and  teat  they  had  always  been  received  by 
all  their  friends  and  acquaintances  for  thirty-five  years  past 
as  man  an.L  wife.  They  had  a large  family  of  sons  and 
daughters,  who  were  always  taken  and  considered  to  be 
legitimate.  The  defendant  proved  that  Timothy  Street  nad 
been  in  1820  or  1821,  somewhat  immoral  in  life,  having 
associated  himself  with  another  woman  ; also  that  some  15 
or  16  years  ago  a sister  of  the  demandant  came  to  this  coun- 
try from  the  United  States,  having  a daughter  with  her, 
which  daughter  Timothy  Street  admitted  to  be  his  child,  and 
that  he  had  stated  he  was  as  much  married  to  the  demandant 
as  to  her  sister  ; alsothatthe  daughter-in-law  of  the  demand- 
ant had  stated  on  one  occasion  that  the  demandant  remarked 
that  she  regretted  not  being  able  to  prove  her  marriage. 
Some  of  the  witnesses  stated  that,  notwithstanding  the  stories 
raised  in  the  neighbourhood  so  long  ago  as  fifteen  years, 
they  believed  the  demandant  and  Timothy  Street  were 
married ; and  all  the  witnesses  stated,  even  those  who  heard 
the  stories,  that  they  still  were  received  as  man  and  wife, 
68  xiv.  u.  c.  Q.  B. 
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though  one  witness,  against  whom  an  action  of  dower  was 
pending,  stated  that  he  believed  when  the  demandant’s  sister 
came  from  the  United  States  to  this  country  with  her  daugh- 
ter that  the  true  wife  had  come  at  last. 

The  learned  judge  left  the  question  of  marriage  to  the 
jury,  telling  them  there  was  evidence  for  them  to  consider, 
but  they  must  be  satisfied  that  a marriage  in  fact  was  solem- 
nized, because  it  was  through  that  the  demandant’s  right  and 
title  to  dower  arose;  that  they  must  consider  whether  Street’s 
irregularities — a matter  which  the  demandant  could  not  con- 
trol in  any  way; — were  sufficient  to  cast  any  doubt  upon  a 
marriage  which  would  be  presumed  from  the  fact  of  so  long 
cohabitation,  a numerous  family  brought  up,  and  the  parties 
having  always  been  treated  as  having  lived  in  matrimony  by 
all  with  whom  they  had  acquaintance. 

The  jury  found  for  the  tenant  on  the  second  plea,  and 
for  the  demandant  on  the  first,  the  seizin  of  Timothy  Street 
being  admitted. 

James  Paterson  obtained  a rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a new  trial  had,  on  the 
grounds — 1st.  That  the  evidence  of  reputation  and  cohabi- 
tation ofthe  parties  was  sufficient  evidence  of  the  marriage 
for  the  purposes  of  the  action. — 2nd.  That  there  was  no 
sufficient  evidence  given  to  rebut  the  presumption  of  mar- 
riage.— 3rd.  That  the  verdict  was  contrary  to  law  and  evi- 
dence, and  the  judge’s  charge. — 4th.  Why  the  costs  of  the 
first  trial  should  not  abide  the  event. — 5th.  Why  there 
should  not  be  a new7  trial,  because  the  demandant  was  sur- 
prised by  the  evidence  at  the  trial,  and  because  the  demand- 
ant had  discovered  new  evidence. — 6th.  Becuuse  the  demand 
ant  was  duly  married,  as  appears  by  affidavits  filed,  and  to 
enable  the  demandant  to  issue  a commission  to  take  the 
evidence  of  witnesses  to  her  marriage. 

The  affidavit  ofthe  demandant  stated  that  she  was  married 
to  Timothy  Street  on  the  13th  of  November,  1800,  by  a Justice 
of  the  Peace  at  Spencertown,  in  the  Couuty  of  Columbia,  in 
State  of  New  York,  and  such  marriages  were  legal  in  the 
State  of  New  York;  that  she  was  married  in  thehouse  of  her 
uncle,  in  the  presence  of  several  witnesses, all  of  whom  were 
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dead  except  her  sister,  who  was  living  in  the  State  of  Michi- 
gan, and  whose  evidence  she  could  obtain  upon  commission. 
The  different  affidavits  stated  that  the  demandant  was  taken 
by  surprise  by  the  defendant  proving  the  rumours  in  the 
neighbourhood  of  the  irregularities  of  Timothy  Street  in 
order  to  dispute  her  marriage. 

C.  S.  Patterson  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  the  cases  in  this  court  of  Stoner  v.  Walton  (6  0.  S. 
190),  and  Phipps  v.  Moore  (5  U.  C.  R.  16),  we  held  that  in 
an  action  of  dower,  upon  a plea  denying  the  marriage,  such 
evidence  might  be  received  os  was  offered  and  admitted  in 
this  case. 

The  demandant  had  the  full  benefit  of  these  decisions,  and 
her  case  went  to  the  jury  without  prejudice  upon  the  proof  of 
her  marriage  which  she  gave. 

It  may  be  thought  perhaps  the  court  took  rather  question- 
able ground  in  admitting  proof  of  reputation  and  cohabita- 
tion in  such  cases.  We  had  no  express  authority  for  it,  nor 
I think  any  against  it,  and  we  ventured  to  rule  as  we  did 
from  a consideration  of  the  impossibility  in  many  cases  of 
obtaining  any  other  proof  here  of  the  marriage  of  parties, 
especially  in  humble  stations  of  life,  who  have  been  emigrat- 
ing to  this  country  by  thousands  annually  for  forty  years  ; 
and  by  the  further  consideration,  that  where  proof  could  be 
obtained,  in  Ireland  for  instance,  upon  commission,  the 
expense  of  obtaining  it  would  in  some  cases,  perhaps  in 
many,  exceed  the  value  of  the  dower  which  the  widow  is 
claiming. 

Now  here  the  parties  were  in  a respectable  station  in  life, 
and  were  well  able  to  do  what  was  necessary.  The  marriage 
also  it  is  alleged  was  solemnized  in  the  United  States,  at  no 
great  distance  from  us,  not  on  the  other  side  of  the  Atlantic. 
There  was  therefore  no  necessity  for  their  relying  upon  such 
loose  evidence  as  reputation  and  cohabitation,  which  was 
less  likely  to  satisfy  a jury,  where  the  moral  character  of  the 
husband  had  been  such  as  to  give  great  appearance  of  found- 
dation  to  any  doubts  that  might  be  raised  as  to  the  fact  of 
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the  marriage.  In  such  a case  a person  who  contents  herself 
with  offering  less  proof  than  she  might  give  with  little  trouble 
or  inconvenience,  may  not  unreasonably  be  left  to  take  the 
consequence  of  her  not  succeeding  in  satisfying  the  jury  by 
such  evidence  as  she  has  chosen  to  rely  upon.  She  cannot 
fairly  say  she  has  been  surprised  by  finding  the  fact  of  her 
marriage  disputed,  when  it  was  expressly  denied  upon  the 
record. 

There  is  a delay  on  the  part  of  the  demandant  unexplained 
of  eight  years  in  claiming  her  dower,  and  after  that  lapse  of 
time  she  sues  for  it  in  land  which  was  alienated  by  her  hus- 
band about  thirty  years  ago,  and  may  in  that  time  have 
been  vastly  improved  and  passed  through  many  hands.  Now 
when  the  jury,  not  satisfied  as  to  the  fact  of  marriage,  has 
found  against  the  demandant,  she  asks  to  be  allowed  to  prove 
the  marriage  by  her  sister,  who  she  swears  was  present  at 
it  and  is  the  only  one  living  out  of  many  who,  she  says,  were 
also  present;  but  she  brings  no  affidavit  of  her  sister  as  to 
what  she  can  prove,  and  I confess  I should  not  like  to  see  the 
proof  of  marriage  resting  upon  the  sole  evidence  of  the 
demandant’s  sister  under  the  peculiar  circumstances  that 
were  in  evidence,  after  it  has  been  seen  that  there  is  a pinch 
in  the  case,  and  when  we  find  it  proved  that  the  son  of  the 
demandant  is  to  receive  a commission  from  her  if  he  makes 
out  a case.  It  looks  very  much  as  if  the  demandants  had 
been  put  up  by  others  to  advance  the  claim  which  she  had 
forborne  for  so  many  years. 

There  was  a good  deal  proved  to  shake  that  belief  which  it 
was  necessary  the  jury  should  have  respecting  the  fact  of 
marriage,  and  no  explanation  is  offered  by  affidavit  in  regard 
to  what  was  proved  at  the  trial,  of  the  husband  having  lived 
with  the  demandant’s  sister  in  the  same  manner  as  with  her, 
and  had  issue  by  her. 

The  demandant  might  at  least  have  made  some  statement 
on  that  point ; for  though  her  reputed  husband  may  have  gone 
through  the  ceremony  of  marriage  with  her,  yet  if  he  had 
been  before  married  to  any  one  who  was  still  living,  then  he 
was  not  the  demandant’s  husband. 

And  there  was  so  much  proof  of  Timothy  Street’s  conduct 
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in  regard  to  women,  which  would  diminish  in  his  case  the 
force  of  evidence  which  went  no  farther  than  to  prove  cohabi- 
tation, that  we  cannot  be  surprised  that  the  jury  did  not  feel 
satisfied  with  it. 

We  are  of  opinion  that  when  the  case  went  to  the  jury 
fairly,  as  it  did  here,  upon  such  evidence  as  the  demandant 
was  prepared  to  give,  we  should  not  be  promoting  the  ends  of 
justice  if  we  were  to  set  aside  the  verdict,  which  was  not 
unwarranted  by  the  evidence,  in  order  to  enable  her  to  pro- 
duce testimony  which  she  might  as  easily  have  produced  on 
the  first  trial. 

Rule  discharged. 


The  Chief  Superintendent  of  Schools  for  Upper  Canada, 

Appellant,  in  the  matter  of  The  Trustees  of  School 

Section  No.  4 in  the  Township  of  Hallowell,  Plain- 
tiffs, and  Robert  Storm,  Defendant. 

The  proviso  in  16  Vic.  ch.  185,  sec.  15  applies  only  to  the  case  of  an  undivided 
property  extending  into  more  than  one  school  section  of  the  same  munici- 
pality, not  where  the  land  lies  in  different  municipalities. 

Appeal  from  the  Division  Court  for  the  county  of  Prince 
Edward. 

The  plaintiffs  sued  for  school  rates. 

The  only  question  raised  at  the  trial  was  whether  the 
defendant  was  liable  to  pay  school  rates  out  of  the  school 
section  in  which  he  resided,  he  claiming  to  come  within  the 
proviso  of  the  15th  section  of  the  schoolactof  16Yic.ch.  185. 

The  following  facts  appeared  in  evidence,  or  were  admitted 
on  the  trial : — 

First.  That  the  defendant  appeared  on  the  assessment  roll 
assessed  for  lot  No.  1,  in  the  first  concession  of  Hallowell, 
at  £850 

Second.  That  that  lot  is  partly  in  the  town  of  Picton,  and 
the  defendant  has  his  dwelling  house  and  resides  in  the  town 
of  Picton,  and  that  there  is  no  dwelling  house  on  the 
said  lot  No.  1 without  the  limits  of  the  corporation  of  Picton ; 
and  that  the  defendant  is  the  occupant  of  not  only  the  part 
lying  without  the  limits  of  the  town,  but  a considerable  part 
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of  what  lies  within  the  town  limits  ; and  that  no  fence  or 
other  erection  divides  the  lot,  so  as  to  mark  where  the 
division  takes  place. 

3dly.  That  the  school  section  No.  4 is  described  as  com- 
prising the  1st  concession  of  the  township  of  Hallowell  north 
of  the  carrying  place,  from  the  limits  of  the  town  of  Picton 
to  the  township  line,  and  also  the  second  concession  from 
the  north  side  of  lot  No.  2 to  the  township  line  4. 

4thly.  That  the  school  house  in  the  school  section  No.  4 
is  without  the  limits  of  the  corporation  of  Picton,  on  lot  No. 
8,  and  the  defendant  did  not  send  any  children  to  the  school 
there,  or  use  it  in  any  way. 

Upon  a consideration  of  these  facts,  the  learned  judge 
below  decided  that  the  defendant  came  within  the  proviso 
contained  in  the  16th  section  of  the  act,  which  is  as  follows  : 
“Provided  always,  that  any  undivided  occupied  lot,  or  part 
of  a lot,  shall  only  be  liable  -to  be  assessed  for  school  pur- 
poses in  the  school  section  where  the  occupant  resides.” 

Duggan  for  the  appeal. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

If  we  look  no  further  than  the  words  of  the  clause  in  ques- 
tion, they  do  seem  to  import  that  where  a man  owns  either  a 
lot  or  a part  of  a lot  which  covers  a part  of  two  school  sections, 
he  should  only  be  liable  to  be  assessed  for  school  purposes  in 
respect  of  such  lot  or  part  of  a lot  in  the  school  setion 
wherein  he  lives. 

Whether  the  whole  of  the  land  is  to  be  taken  into  account 
in  assessing  him  for  school  purposes,  or  only  that  part  of  it 
which  lies  within  the  school  section  in  which  the  proprietor 
resides,  is  not  expressly  stated  in  the  act,  probably  because 
it  was  thought  unnecessary  to  express  it. 

We  are  not  surprised  that  it  appeared  to  the  learned  Judge 
of  the  County  Court  that  the  proprietor  could,  at  all  events, 
not  be  assessed  for  a school  rate  by  any  authority  out  of  his 
school  division,  where  he  is  living  upon  an  undivided  estate, 
whether  such  estate  be  a whole  lot  or  part  of  a lot : because 
that  does  seem  to  be  the  plain  import  of  the  words. 

The  defendant,  it  is  stated,  lives  in  the  incorporated 
village  of  Picton,  upon  a lot  of  land  which  extends  beyond 
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the  limits  of  the  village  into  school  section  No.  4 in  the 
township  of  Hallowell : so  that  his  land  not  only  extends 
into  two  school  sections,  but  it  forms  part  of  two  distinct 
municipalities.  And  the  question  raised  by  the  appeal  is, 
whether  the  16th  section  of  16  Vic.  ch.  185  was  intended 
to  apply  to  any  case  where,  as  in  that  before  us,  different 
portions  of  the  same  lot  on  which  the  person  assessed  resides 
are  in  different  municipalties,  or  only  to  cases  in  which  parts 
of  the  same  lot  are  in  different  school  sections  of  the  same 
municipality. 

Our  opinion  is,  that  the  portion  of  Storm’s  land  which  lies 
in  Hallowell  must,  by  the  authorities  of  that  municipality,  be 
treated  as  the  land  of  an  absentee,  and  charged  with  taxes 
accordingly,  though  the  15th  section  of  16  Yic.  ch.  185  is 
not  so  carefully  expressed  as  to  bring  out  the  distinction  into 
view.  We  are  satisfied  that  must  be  the  meaning  of  the 
legislature,  and  that  this  provision  applies  only  in  regard 
to  the  case  of  an  undivided  property  owned  by  one  person, 
and  extending  into  more  than  one  school  division  of  the 
same  municipality. 

In  such  cases  there  would  be  no  conflict  of  duties,  because 
there  is  but  one  assessment  roll  and  one  machinery  for  im- 
posing and  collecting  the  rates ; but  where  the  property 
extends  into  more  than  one  municipality,  the  land  is  still  to 
berated  in  each  according  to  the  provisions  of  the  assessment 
act — 16  Vic.  ch.  182,  secs.  22  and  39,  and  other  sections — 
and  there  would  be  a school  rate  put  • into  the  roll  in 
respect  of  the  land  situate  in  that  municipality  in  which 
the  proprietor  has  been  rated  as  a non-resident,  as  well  as 
that  in  which  he  lives,  as  was  no  doubt  the  case  in  this 
instance ; and  it  is  plain  that  nothing  was  done  here  but 
what  must  inevitably  take  place  in  carrying  out  the  general 
assessment  law,  with  which  the  clause  in  question  in  the 
School  Act  was  not  intended  to  interfere. 

We  are  not  aware  that  any  other  question  was  intended 
to  be  raised  by  the  appeal,  and  therefore  are  of  opinion  that 
an  order  should  go  that  the  judgment  given  in  the  Division 
Court  be  reversed,  and  the  judge  of  the  court  should  give 
judgment  for  the  plaintiff  for  the  rate  due. 

Judgment  below  reversed. 
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McAkthub  et  al.  v.  McAethue  et  al. 

Statute  of  Limitations — Possession. 

The  patentee  of  land  devised  it  to  his  wife  for  life,  and  afterwards  to  one 
of  his  sons  in  fee;  but  the  will  was  void.  The  widow,  nevertheless,  lived 
upon  the  land  with  her  children,  claiming  a life  estate.  Her  eldest  son 
remained  with  her  for  some  years,  and  removed,  leaving  the  defendants^ 
two  younger  brothers,  who  continued  until  her  death,  more  than  twenty 
years,  one  of  them  managing  the  farm  during  seven  years  of  the  time. 
Held,  that  their  possession  was  not  such  as  to  give  them  the  title  against 
their  elder  brother,  the  heir  at  law. 

Ejectment  for  the  east  half  of  lot  No.  37  in  the  7th 
concession  of  Charlottenbnrgh. 

At  the  trial  at  Cornwall,  before  Hagarty,  J t,  it  appeared 
that  the  land  was  granted  by  patent  in  1806  to  Archibald 
McArthur,  father  of  the  plaintiff  Donald  McArthu  r and  of 
the  two  defendants  ; the  second  plaintiff  Archibald  was  son 
of  the  plaintiff  Donald,  and  grandson  of  the  patentee.  He 
was  joined  in  the  action,  as  claiming  under  his  father  by 
some  conveyance,  of  which  however  no  proof  was  given 
upon  the  trial ; and  the  question  was,  whether  the  other 
plaintiff  Donald  was  entitled  to  the  land  as  heir  at  law  to 
the  patentee,  or  the  defendants  entitled  under  the  Statute 
of  Limitations,  as  having  held  exclusive  possession  for 
twenty  years. 

The  patentee  lived  upon  the  land,  and  died  there  in  1813, 
his  eldest  son,  the  plaintiff  Donald,  being  then  about  seven- 
teen years  old.-  He  had  made  a will  devising  the  land  to 
his  wife  Isabella  for  life,  and  after  her  death  to  a son  of 
his  named  Hugh,  who  was  also  dead,  leaving  a son  now 
surviving.  His  will,  however,  was  void,  not  being  executed 
in  presence  of  three  witnesses,  as  the  law  then  required. 
The  widow  nevertheless  continued  to  live  upon  the  land, 
with  her  children  until  she  died  in  1848.  Her  eldest  son, 
the  plaintiff  Donald,  continued  to  live  with  his  mother,  as 
one  of  the  family,  for  eight  or  ten  years  after  his  father’s 
death,  and  then  went  upon  other  land. 

The  two  defendants  continued  to  live  with  their  mother 
till  she  died  (in  1848),  and  now  claim  the  land  under  the 
statute,  as  if  they  had  been  exclusively  in  possession  for 
twenty  years. 
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It  was  proved  upon  the  trial  that  the  widow  during  her 
life  was  considered  always  as  the  owner  of  the  land,  her 
children  living  with  her  after  their  father’s  death,  as  is  usual 
when  the  widow  is  left  in  possession ; and  it  seemed  never 
to  have  been  imagined  that  they  intended  to  claim  the  land 
as  theirs,  or  had  been  asserting  any  right  to  possession  inde- 
pendent of  their  mother’s.  Upon  the  plaintiff  demanding 
possession,  however,  they  set  up  this  title. 

A verdict  was  rendered  for  the  plaintiff  and  Is.  damages, 
leave  being  reserved  to  move  to  enter  a verdict  for  defendant. 

Brough  obtained  a rule  nisi  accordingly,  to  which  S. 
Bichards  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  take  it  to  be  quite  clear  that  the  plaintiff  Donald  is 
entitled  to  recover,  and  the  verdict  should  be  entered  in  his 
name  alone,  for  the  other  plaintiff  shewed  no  right.  If  under 
the  circumstances  the  widow  should  be  regarded  as  having 
acquired  a title  by  twenty  years’  possession,  though  she 
clearly  was  in  possession  as  claiming  a rightful  life  estate 
under  the  will,  then  the  plaintiff  Donald  is  her  heir  and 
represents  that  title.  If  the  widow  did  not.  acquire  a title 
under  the  statute,  then  Donald  succeeds  as  heir  to  the 
patentee.  But  clearly  the  defendants  have  no  right : they 
were  not,  both  or  either  of  them,  in  exclusive  possession, 
but  were  living  with  their  mother  as  members  of  her  family. 
They  did  not  become  disseisors  by  merely  coming  of  age ; 
and  the  statute  ran  no  more  in  their  favour  at  one  time  than 
another,  as  long  as  their  mother  was  in  possession  as  head  of 
the  family,  nor  at  all  more  than  it  would  have  done  in  favour 
of  any  other  relation,  or  a farm-servant  who  had  remained 
the  same  length  of  time  upon  the  place. 

It  signified  nothing  that  the  mother  was  for  seven  years 
incapable  from  age  of  taking  the  active  management  of  the 
farm,  and  that  her  son  Peter  may  have  chiefly  managed  it 
for  her.  If  the  law  were  so  absurd  as  to  look  upon  a son 
• so  situated  as  in  possession  to  the  exclusion  of  his  mother, 
it  would  make  it  necessary  for  the  widow  to  turn  all  her 
sons  and  daughters  out  of  the  house. 

Rule  discharged. 

14  u.  c.  Q.  B. 
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Regina  v.  Robert  D.  Smith. 

Arson — What  is  a buildingused for  carrying  on  a trade — 4 & 5 Vic.  ch.  26,  sec.  3. 

A building  used  by  a carpenter,  who  was  putting  up  a house  near  it,  as  a 
place  of  deposit  for  his  tools,  and  window  frames  which  he  had  made,  but 
in  which  no  work  was  carried  on  by  him — Held,  not  ‘ ‘ a building  used  in 
carrying  on  the  trade  of  a carpenter,”  within  the  4 & 5 Vic.,  ch.  26,  sec.  3. 

Criminal  Case,  reserved  by  Robinson,  C.  J.,  at  the  last 
assizes  held  before  him  at  Cobourg.  The  following  is  the 
case,  as  submitted  by  the  learned  Chief  Justice  for  the 
opinion  of  this  Court : 

u At  the  last  assizes,  holden  before  me  at  Cobourg,  defendant  was 
indicted-  for  feloniously  setting  fire  to  a ‘ building  used  in  carry- 
ing on  the  trade  of  a carpenter/  (See  4 & 5 Vic.  ch.  26,  sec.  3.) 

“ He  was  found  guilty  upon  clear  evidence  of  having  wilfully  and 
maliciously  set  fire  to  the  building  referred  to,  which  was  wholly 
consumed ; bqt  it  did  not  appear  to  me  that  the  building  could  be 
properly  held  to  have  been  one  ‘ used  in  carrying  on  the  business 
of  a carpenter/  and  on  that  doubt  I delayed  passing  sentence,  and 
the  prisoner  is  in  the  meantime  in  custody  in  the  common  gaol. 

“ It  appeared  at  the  trial  that  the  prosecutor,  who  is  a carpenter, 
had  contracted  to  build  a toll  house  on  a macadamized  road : that 
he  had  put  up  the  house  and  was  engaged  in  making  the  doors  and 
window  frames  and  sashes  : that  the  building  burnt  by  the  prisoner 
was  a small  shanty,  standing  near  the  toll-house  : that  it  was  about 
twelve  feet  square,  slightly  constructed  with  boards  placed  upright, 
having  a shed  roof  of  boards  : that  it  had  no  floor,  nor  any  win- 
dows, or  openings  for  windows,  but  had  a door  not  hung,  but 
fastened  with  nails,  at  the  time  it  was  set  fire  to. 

“ It  further  appeared  that  no  carpenter’s  work  was  done  in  this 
building,  either  by  the  prosecutor  or  by  anyone  else,  but  that  a work 
bench  was  used,  which  stood  near  the  shanty,  outside  of  it : that 
the  only  use  made  of  the  shanty  was,  th^t  the  prosecutor  kept  his 
tools  in  it,  and  the  window  casings  and  sashes  which  he  was  pre- 
paring for  the  toll-house. 

“ Whether  upon  these  facts  the  shanty  can  be  held  to  have  been  a 
building  e used  in  carrying  on  the  trade  of  a a carpenter/  is  the  ques- 
tion on  which  I request  the  opinion  of  the  Court  of  Queen’s  Bench. 
u Tor  onto  y 21st  November , 1856. 

“J.  B.  Robinson,  C.  J.” 

R.  A.  Harrison  for  the  crown. 
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Bobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

I thought  at  the  trial  that  the  building  burnt  could  not 
properly  be  held  to  have  been  a building  used  in  carrying 
on  the  trade  of  a carpenter , within  the  meaning  of  the 
statute  4 & 5 Yic.  ch.  26,  sec.  3 ; but  as  the  prisoner  had 
set  fire  to  it,  as  it  seemed,  from  vindictive  feeling,  and  the 
case  was  clear  against  him  as  to  the  commission  of  the  act, 
I thought  it  better  to  take  the  verdict  of  the  jury  upon  the 
facts,  and  to  keep  the  legal  question  open  for  further  con- 
sideration. 

Upon  comparing  this  case  with  two  that  have  been  deter- 
mined in  England  upon  a precisely  similar  enactment — 
namely,  Kegina  v.  Munson  (2  Cox,  C.  C.  186),  and  Begina 
v.  Amos  (5  Cox,  C.  C.  222),  we  do  not  find  it  so  clear  as  I had 
thought  it  at  the  trial,  that  the  present  case  might  not  be 
held  to  come  within  the  enactment  on  which  the  indictment 
is  framed.  In  the  first  of  the  two  cases  the  judges  deter- 
mined that  the  case  came  under  another  branch  of  the 
clause,  and  upheld  the  conviction  under  a count  which  was 
framed  to  suit  it.  What  they  said  upon  the  meaning  of 
the  words,  “ a building  used  in  carrying  on  the  trade  of 
builder,”  was  therefore  extra-judicial,  and  at  any  rate  left 
that  point  in  doubt. 

The  same  may  be  said  also  of  Amos’  case ; for  the  court 
there  sustained  the  conviction  under  a count  which  described 
the  building  as  a “ shedf  and  did  not  determine  whether  it 
could  or  could  not  have  been  held  to  have  been  a building 
used  in  carrying  on  a trade. 

Now  the  building  burnt  by  this  prisoner  was  one  of  a very 
inferior  kind,  having  neither  floor  nor  windows.  But  the 
material  point  is,  that  it  had  not  been  used  in  carrying  on 
the  business  of  a carpenter  in  any  other  sense  than  that 
the  carpenter,  who  had  been  building  a house  near  it,  had 
used  it  as  a place  of  deposit  for  his  tools  and  for  some 
window  frames  that  he  had  made.  lie  had  not  used  it  as  a 
workshop,  at  any  time,  to  any  degree.  He  had  carried  on 
no  part  of  his  trade  in  it. 

In  Munson’s  case  the  builder  had  occasionally  mixed  up 
his  mortar  in  it,  besides  using  it  for  storing  materials.  In 
Amos’  case  the  builder  had  prepared  timber  in  it  for  building. 
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And,  as  I have  already  stated,  in  both  cases  the  judges 
abstained  from  resting  their  conviction  upon  that  count, 
which  would  have  made  the  judgment  an  authority  in  sup- 
port of  this  conviction.  This  case  being  in  its  facts  weaker 
than  either  of  those,  we  do  not  feel  warranted  in  sustaining 
the  conviction,  though  we  are  not  altogether  free  from 
doubt. 

Conviction  quashed. 


Stringham  v.  Ammerman. 

Bond  for  deed — Right  of  possession. 

Plaintiff’s  devisor  gave  a bond  to  defendant,  conditioned  to  convey  to  him 
the  land  in  question  upon  payment  of  £175  on  the  1st  of  March,  1856, 
when  the  obligor  was  to  give  the  deed,  and  the  defendant  to  secure  the 
balance  of  the  purchase  money  by  mortgage  on  the  premises.  Then 
followed  these  words  : “The  said  Isaac  Ammerman  (the  defendant}  is 

to  have  possession  of  the  said  lands  and  premises,  with  the  exception  of 
the  hpuse  and  barn,  from  the  sealing  and  delivery  of  these  presents.” 
Held,  That  the  right  of  possession  was  subject  to  the  payment  of  the  £175 
at  the  time  specified,  and  that  on  default  the  plaintiff  might  maintain 
ejectment. 

A demand  of  possession  was  made,  but  semhle  that  it  was  unnecessary. 

The  plaintiff  in  this  action  of  ejectment  sued  for  the 
south  half  of  Lot  No.  2 in  the  6th  concession  of  North 
Norwich,  as  devisee  of  his  father  Owen  Stringham,  patentee 
of  the  crown. 

Owen  Stringham  on  the  14th  of  March,  1855,  made  a 
bond  to  this  defendant  in  a penalty  of  £900,  with  a condition, 
“that  if  the  said  Owen  Stringham  should  make  and  execute 
a good  and  sufficient  deed  in  fee  simple  of  the  land  now  in 
question  to  the  defendant,  upon  the  conditions  of  the  follow- 
ing conditions — viz.,  £25  at  or  before  the  sealing  and  delivery 
of  these  presents,  £175  currency  on  the  1st  of  March,  1856, 
when  the  above  bounden  Owen  Stringham  is  to  make  or 
cause  to  be  made  the  deed  of  the  above-mentioned  land  and 
premises  to  the  said  Isaac  Ammerman  (the  defendant),,  his 
heirs,  executors,  administrators  or  assigns,  when  the  said  Isaac 
Ammerman  is  to  give  a mortgage  on  the  said  land  and  pre- 
mises to  the  said  Owen  Stringham  for  the  security  of  the  fol- 
lowing payments:  to  wit,  £55  with  interest  from  the  1st  of 
March,  1856,  to  be  paid  on  the  1st  of  March,  1857 ; £55  with 
interest  as  aforesaid  to  be  paid  on  the  1st  of  March,  1858;  and 
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bo  on  with  three  further  payments  to  be  made  on  the  1st  of 
March  in  each  of  the  next  three  following  years,  with  inter- 
est as  aforesaid.” 

After  which  these  words  followed : “ The  said  Isaac 
Ammerman  is  to  have  possession  of  the  said  lands  and 
premises,  with  the  exception  of  the  house  and  barn,  from  the 
sealing  and  delivery  of  these  presents — then  this  obligation 
to  be  null  and  void,  otherwise  to  remain  in  full  force  and 
effect. 

“ In  witness  whereof,  &c.” 

The  defendant  failed  in  paying  the  £175  due  in  March, 
following  the  date  of  the  bond,  and  in  consequence,  on  the 
22nd  of  July  following  Owen  Stringhani  had  him  served  with 
a formal  written  notice,  calling  upon  defendant  to  pay  the 
£175  with  interest,  which  ought  to  have  been  paid  on  the 
1st  of  March  previous,  or  to  give  up  possession  of  the  land. 

Defendant  said  he  would  have  the  money  in  a few  days, 
but  paid  nothing.  It  was  objected  by  the  defendant’s  coun- 
sel that  the  plaintiff  had  no  right  to  the  possession  according 
to  the  writing ; and  that  a deed  should  have  been  tendered 
by  the  plaintiff,  or  a request  made  to  the  defendant  to  give 
a mortgage  back. 

The  learned  judge,  however,  directed  a verdict  for  the 
plaintiff,  reserving  leave  to  the  defendant  to  have  a verdict 
entered  for  him,  if  the  court  should  be  of  opinion  that  the 
plaintiff*  had  no  right  to  recover  possession  under  the  facts 
proved. 

J.  Duggan  obtained  a rule  nisi  accordingly,  to  which 

Horton  shewed  cause. 

The  authorities  referred  to  are  cited  in  the  judgment. 

• 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  all  of  opinion  that  the  plaintiff  by  the  terms  of  the 
bond  was  entitled  to  recover  possession  of  his  property  as 
soon  as  the  defendant  failed  in  performing  what  he  had 
undertaken.  lie  was  let  into  possession,  as  is  usually  done 
in  such  cases,  but  upon  the  confidence  that  he  would  pay  for 
the  land  as  lie  had  engaged  to  do;  and  when  he  failed  to  pay 
£175  in  March,  as  he  had  bound  himself  to  do,  he  then  lost 
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the  benefit  of  his  agreement  in  a court  of  law,  and  had  no 
longer  a right  to  maintain  possession.  There-  is  nothing  to 
distinguish  this  case  from  those  other  cases  which  are  cited 
on  the  argument  as  having  been  decided  in  this  court  upon 
similar  facts. — Doe  Stodders  v.  Trotter,  1 U.  C.  R.  310; 
Doe  Mill  v.  Mill,  2 U.  C.  R.  26;  Doe  dem.  Sherwood  v. 
McGiliveray,  6 O.  S.  294 ; Doe  dem.  Sherwood  v.  Stephens, 
T.  T.,  5 & 6 Vic. ; Doe  Kemp  v.  Garner,  1 U.  G.  R.  39  ; 
Doe  Phillpotts  v.  Crouch,  5 U.  C.  R.  453. 

The  plaintiff  was  not  rigid  in  this  case.  He  allowed  some 
months  to  pass  before  he  demanded  possession,  and  then  he 
formally  demanded  possession,  whieh  perhaps  was  not  neces- 
sary, and  made  his  demand  in  the  alternative ; that  is,  to 
go  out  or  pay  the  money.  The  defendant  refused,  or  at  least 
failed  to  do  either.  There  is  no  force  in  the  argument  that 
the  plaintiff  ought  first  to  have  given  him  a deed  and' 
demanded  a mortgage  back,  and  that  he  could  only  be 
entitled  to  possession  in  case  the  defendant  had  refused  to 
give  the  mortgage. 

By  the  language  of  the  writing,  the  deed  was  not  to  be 
given  till  the  £175  was  paid : then  a mortgage  for  the 
balance  beyond  that  was  to  be  given  by  the  defendant.  The 
defendant  confessed  himself  not  ready  when  the  day  came, 
nor  three  months  afterwards,  to  pay  the  £175,  and  he  had 
therefore  no  claim  to  look  for  a deed. 

The  only  peculiarity  in  this  case  is  that  the  deed  expresses 
on  the  face  of  it  that  which  usually  follows  in  such  cases  by 
the  tacit  understanding  between  the  parties,  and  without 
anything  being  said  about  it — viz.,  that  the  defendant  is  to 
have  possession  from  the  time  of  making  the  agreement. 
But  the  intention  of  that  is  plain — that  he  takes  possession 
in  part  execution  of  the  agreement,  and  is  to  hold  it  provided 
he  fulfils  what  he  has  undertaken. 

According  to  what  the  defendant  contends  for,  he  was 
entitled  to  remain  in  possession  till  the  year  1861,  if  not  for 
ever  after,  though  he  failed  in  everything  on  his  part. 

There  could  be  no  question  here  about  a necessity  for  a six 
months’  notice,  for  there  was  no  tenancy  expressed  or  implied. 

Rule  discharged. 
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Hoskins  y.  Mitcheson. 

Verbal  sale  of  land,  to  be  paid  for  in  goods — Statute  of  Frauds. 

Plaintiff  verbally  agreed  to  purchase  certain  lands  of  defendant,  taking  goods 
in  part  payment  on  account  of  the  purchase  money. 

Held,  That  the  absence  of  any  written  agreement  for  purchase  of  the  land, 
would  not  entitle  the  plaintiff  to  sue  for  the  price  of  his  goods  as  if  pay- 
able in  money. 

Assumpsit  on  the  common  counts. 

Pleas:  Non-assumpsit,  and  payment. 

At  the  trial,  at  Perth,  before  Hagarty,  J.,  the  plaintiff 
failed  as  to  part  of  his  demand  at  the  trial,  on  the  ground 
that  the  goods  for  which  he  claimed  were  sold  not  on  his  sole 
account,  but  were  goods  of  himself  and  his  partner  Lackie, 
and  were  sold  on  account  of  the  firm.  There  wais  another 
item  of  charge — £19  5s.  Id. — for  which  it  appeared  the 
plaintiff  might  have  sued  alone,  being  goods  of  his  own  got 
by  the  defendant ; but  as  to  that,  the  defence  was  this:  The 
defendant  had  verbally  agreed  to  sell  to  the  plaintiff  three 
village  lots  for  £100,  payable  in  annual  instalments  of  £20 
each,  with  interest,  and  the  goods  in  question  were  taken  by 
the  defendant  as  so  much  cash  paid  on  account  of  the  lots, 
and  the  plaintiff  had  upon  that  footing  given  a receipt  for 
that  part  of  the  amount  as  paid  by  defendant.  The  defend- 
ant afterwards  desired  to  get  back  one  of  the  lots,  and  wished 
the  plaintiff  to  give  up  the  purchase  as  to  that,  but  the  plain- 
tiff declined ; and  the  defendant,  who  was  called  by  the  plain- 
tiff’ as  a witness  upon  the  trial,  swore  that  he  was  willing  to 
stand  to  his  bargain,  and  that  the  three  lots  were  still  ready 
for  the  plaintiff. 

The  plaintiff’s  counsel  objected,  that  the  bargain  for  the 
sale  of  the  lots  being  void  for  want  of  a memorandum  in 
writing,  the  plaintiff’  was  at  liberty  to  sue  for  the  price  of 
his  goods  as  if  sold  to  be  paid  for  in  money. 

The  learned  judge  held  otherwise,  but  reserved  leave  to 
move  to  enter  a verdict  for  plaintiff  for  the  £19  5s.  Id.  if 
this  court  should  be  of  opinion  with  the  plaintiff. 

Freeland  obtained  a rule  nisi  accordingly. 

Richards  shewed  cause. 
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Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  ruling  of  the  learned  judge  was  correct,  we  think. 
The  goods  were  to  be  paid  for  by  crediting  them  on  account 
of  the  plaintiff’s  purchase  of  the  lots,  and  therefore  no  im- 
plied assumpsit  arose  to  pay  for  them  in  money.  It  is  quite 
true  that  the  plaintiff  seems  to  hold  no  valid  contract  from 
the  defendant  to  convey  him  these  lots — nothing  that  he  can 
enforce — but  that  is  his  own  neglect.  He  has  chosen  to  trust 
to  the  defendant’s  word,  and  we  have  no  reason  to  apprehend 
that  the  defendant  has  violated  it  or  that  he  will  do  so  ; on 
the  contrary,  he  fully  admitted  on  the  trial  his  engagement 
to  sell  the  lots  at  the  price  agreed  upon,  and  avowed  his 
readiness  to  do  so.  His  having  expressed  a wish  to  keep 
one  of  them,  making  of  course  a suitable  abatement  in  the 
sum  to  be  received  for  the  whole,  was  no  proof  that  he  repu- 
diated the  bargain.  When  he  found  the  plaintiff  unwilling 
to  give  up  the  lot,  he  pressed  it  no  further. 

If  the  plaintiff  had  called  upon  the  defendant  to  execute 
an  agreement,  and  he  had  declined,  or  had  tendered  the 
balance  of  purchase  money  and  applied  in  vain  for  a deed, 
he  might  no  doubt  have  sued  for  the  value  of  his  goods  in 
money,  but  he  has  no  right  to  assume  that  the  defendant 
will  disregard  the  verbal  agreement,  because  it  is  not  binding 
in  law,  and  without  putting  him  to  the  proof,  treat  him  as 
if  he  had  done  so. 


Rule  discharged. 
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Wells  v.  Gzowski  et  al. 

Defence  at  Nisi  Prius  under  sec.  156  of  C.  L.  P.  A. 

Assumpsit  for  work  upon  a railway.  The  plaintiff  contended  that  the  writ- 
ten contract  entered  into  was  determined  by  certain  changes  made  in  the 
work,  and  that  he  was  entitled  to  recover  upon  a quantum  meruit,  while 
defendants  insisted  that  the  agreement  was  binding,  and  all  the  work  in 
question  done  under  it,  it  being  admitted  that  if  so  the  plaintiff  had  been 
fully  paid. 

It  appeared  to  the  learned  judge  at  the  trial  that  the  case  would  involve  th^ 
investigation  of  long  accounts,  and  he  ordered  a reference  to  arbitration 
under  section  156  of  the  Common  Law  Procedure  Act,  directing  that  the 
court  should  determine,  upon  the  report  of  the  arbitrators,  how  far  the 
contract  was  in  force. 

Held,  that  the  order  must  be  set  aside,  for  by  the  statute  all  the  issues 
joined  must  be  disposed  of,  either  by  reference  or  by  verdict  taken  at  the 
trial,  and  the  judge  has  no  authority  to  direct  a reference  which  shall 
make  the  award  subject  to  the  opinion  of  the  court. 

Semble,  that  as  the  necessity  for  going  into  accounts  was  dependent  upon 
the  existence  of  the  contract,  the  more  convenient  course  would  have 
been,  first,  to  take  the  necessary  evidence  for  determining  whether  the 
plaintiff  was  bound  by  it,  and  the  verdict  of  the  jury  upon  that  point, 
after  applying  the  law  to  the  facts  proved  ; and  then,  if  they  found  in 
plaintiff ’s  favour,  to  refer  the  amount  to  arbitration. 

It  is  for  the  judge  to  determine  whether  the  case  will  involve  the  investiga- 
tion of  “long  accounts,”  within  the  meaning  of  the  statute,  subject  to  be 
reviewed  by  the  court  in  those  cases  only  in  which  it  can  be  said  that  he 
plainly  did  not  exercise  any  discretion  on  this  point,  but  applied  the  Act 
in  a case  where  it  was  altogether  inapplicable  ; and  held,  that  this  was 
not  such  a case. 

The  plaintiff  sued  in  assumpsit  on  the  common  counts,  for 
work  and  labour  and  materials  found,  money  paid,  money 
received,  and  on  account  stated. 

Pleas — Non-assumpsit,  and  payment. 

At  the  trial  at  Guelph,  before  Richards,  J.,  after  several 
witnesses  had  been  called  and  examined,  it  appeared  to  him 
that  the  trial  would,  amongst  other  things,  involve  the  inves- 
tigation of  long  accounts  between  the  parties ; and  on  the 
application  of  the  defendants,  but  against  the  will  of  the 
plaintiff,  he  discharged  the  jury  from  the  further  considera- 
tion of  the  case,  and  ordered  the  matter  in  dispute  between 
the  parties,  as  recited  in  his  order,  and  agreed  between  the 
parties,  to  be  referred  to  arbitration  upon  the  terms  men- 
tioned in  the  following  order  : — 

At  the  court  of  Assize  and  Nisi  Prius  in  and  for  the  county  of 
Wellington,  begun  and  holden  at  the  town  of  Guelph,  on  Tuesday 
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the  fourteenth  day  of  October,  A.D.  1856,  the  following  cause 
came  on  to  be  tried  before  me,  the  Honourable  William  Buell 
Richards,  one  of  the  justices  of  the  Court  of  Common  Pleas  for 
Upper  Canada,  assigned  to  take  the  said  assizes,  viz.  : 

IN  THE  QUEEN’S  BENCH. 

Between  Arthur  Wells,  Plaintiff,  and  Casimir  S.  Gzowski, 
David  L.  McPherson,  Luther  H.  Holton,  and  Alexander  T. 
Galt,  Defendants. 

And  after  a jury  had  been  empanelled  and  sworn  to  try  the 
said  cause,  it  was  admitted  between  the  parties  that  the  aggregate 


claim  of  the  plaintiff — 

Amounted  to <£72,449  18  10 

Of  which  the  defendants  had  paid  him  * 59,311  0 6 

Leavjpg  a balance  of £13,138  18  4 


which  the  plaintiff  claimed  to  be  due  him  in  this  action  from  the 
defendants.  It  was  further  admitted  that  the  plaintiff’s  claim 
arises  as  follows  : 

1.  For  earth-work — On  section  one  he  claims  of 

excavation  66,020  yards  at  Is.  9d.  per  yard  . . £5,776  15  0 

For  which  defendants  have  paid  him  at  the  rate 

of  Is.  per  yard 3,301  0 0 

Amount  claimed  by  plaintiff  as  due  him  on  sec 

tion  1 £2,475  15  0 

On  section  No.  2,  plaintiff  claims  of 
excavation  82,890  yards  at  2s.  2d. 

per  yard £8,289  0 0 

For  which  defendants  have  paid  him 

at  Is.  per  yard  4,144  10  0 


Plaintiff’s  claims  on  section  two £4,144  10  0 

Shewing  plaintiff’s  claim  on  earth- work  to  be 

over  and  above  what  defendants  have  paid  him 

therefor £6,620  5 0 

On  masonry — On  the  Speed  viaduct  he  claims 

2,871  yards  at  75s.  per  yard  10,766  14  9 

Paid  by  defendants  to  plaintiff  for  do.  at  30s.  per 

yard 4,306  13  10 

Amount  claimed  by  plaintiff  on  masonry  at  the 

Speed  above  what  he  received  therefor  from 

defendants £6,460  0 11 


Defendants  contend  that  under  any  view  of  the  case  there  are 
288  yards  of  this  work  which  should  only  be  charged  at  30s.  per 
yard. 
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RocTcwood  viaduct — 3,087  yards  at 

60s.  per  yard <£9,261  1 10 

Allowed  for  by  defendants  to  plain- 
tiff at  30s.  per  yard 4,630  10  11 


Shewing  balance  claimed  on  masonry  at  Rock- 

wood  <£4,630  10  11 

Shewing  amount  claimed  by  plaintiff  on  masonry 

of  £11,090  11  10 

And  claimed  on  earth-work,  brought  over 6,620  5 0 

Leaving  the  amount  due  plaintiff  on  these  claims, 

if  full  amount  claimed  allowed  him £17,710  16  10 

But  plaintiff  only  claims  as  really  due  him. ...  13,138  18  4 


Shewing  amount  overpaid  plaintiff  of . . £4,571  18  6 


if  the  amount  to  be  paid  plaintiff  is  to  be  regulated  by  the  prices 
at  which  defendants  have  paid  him  for  the  above  work. 

After  two  witnesses  had  been  examined  for  the  plaintiff,  I was 
satisfied  that  this  action  would  amongst  other  things  involve  the 
investigation  of  long  accounts  between  the  parties;  and  on  the 
application  of  the  defendants,  and  against  the  consent  of  the  plain- 
tiff, I discharged  the  jury  from  the  further  consideration  of  the 
case,  and  ordered  the  matters  in  dispute  between  the  parties,  as 
above  stated  and  agreed  upon  between  them,  to  be  referred  to 
arbitration,  as  follows  : — 

First — That  the  facts  to  be  given  in  evidence  on  the  part  of  the 
plaintiff  and  defendants  respectively,  as  to  the  alteration  of  the 
position  of  the  partied  towards  each  other  since  the  execution  of 
the  contract  between  them,  dated  17th  February,  1853,  be  reported 
to  the  Court  of  Queen’s  Bench,  who  are  to  decide  as  to  the  effect 
such  alterations  shall  have  in  relation  to  the  matters  above  men- 
tioned as  in  dispute  between  the  parties ; and  who  are  also  to  decide 
how  far  the  said  contract  is  binding  between  the  parties. 

Second — That  of  the  whole  mason  work  admitted  to  be  done  at 
Rockwood  and  over  the  River  Speed,  the  arbitrators  shall  decide 
upon  the  quantity  which  comes  within  the  contract;  and  shall 
also  decide  the  quantity  of  such  mason  work  done,  if  any,  of  a 
different  class  from  any  contemplated  at  the  time  of  the  con- 
tract, and  the  value  and  quantity  thereof,  and  shall  in  addition 
thereto  decide  the  value  of  *the  whole  of  such  mason  work  without 
reference  to  the  said  contract. 

Third — That  the  arbitrators  shall  find  the  actual  quantity  and 
value  per  cubic  yard  of  that  part  of  the  excavation  for  which  the 
plaintiff  claims  more  than  one  shilling  a yard,  and  whether  the 
test  pits  sunk  afforded  fair  means  of  estimating  the  nature  of  the 
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excavation ; and  if  not,  whether  the  same  was  owing  to  any  fraudu- 
lent practices  or  conduct  on  the  part  of  the  defendants. 

j Fourth — That  the  arbitrators  shall  report  upon  what  profile  or 
profiles,  plan  or  plans,  the  plaintiff  tendered,  and  what  profile, 
plan  or  plans,  were  from  time  to  time,  and  at  what  times,  de- 
livered to  the  plaintiff  by  defendants,  or  their  engineers  or  agents 
and  according  to  which  of  those  plans  the  bridges  over  the  Speed 
and  at  Rockwell  were  built. 

Fifth — If  the  court  shall  decide  that  the  contract  between  the 
parties  is  in  force,  then  such  portion  of  the  work  as  the  arbitra- 
tors decide  to  be  within  the  contract  and  under  it  at  the  prices 
therein  named,  shall  be  considered  as  paid  for  in  full,  and  such 
portion  of  the  work  as  they  decide  to  be  of  a class  different  from 
that  contemplated  by  the  contract,  or  if  contemplated  by  it,  that 
under  ijj  the  plaintiff  is  entitled  to  extra  compensation  therefor 
(and  to  which  they  are  to  affix  the  value  and  extra  compensation) 
the  plaintiff  shall  be  allowed  for;  and  to  whatever  amount  the 
arbitrators  shall  find  such  work  exceeds  the  sum  admitted  him  to 
be  paid  therefor,  and  the  sum  of  <£4,571  18s.  6d.  the  court  shall 
direct  a verdict  to  be  entered  for  the  plaintiff.  But  in  the  event 
of  the  same  not  exceeding  the  amount  paid  therefor  and  said  sum 
of  £4,571  18s.  6d.,  then  the  court  is  to  direct  a verdict  for  the 
defendants.  If  the  court  shall  be  of  opinion  that  the  contract 
between  the  parties  is  not  binding  on  the  plaintiff,  from  abandon- 
ment or  any  other  cause,  then  whatever  the  fair  value  of  the 
whole  of  the  work  herein  referred  to  the  said  arbitiators,  and 
hereinbefore  mentioned,,  shall  exceed  the  sums  paid  therefor  at' the 
rates  herein  mentioned,  and  the  said  sum  of  £4,571  18s.  6d.,  a 
verdict  should  be  entered  for  the  plaintiff.  But  if  such  fair  value 
does  not  exceed  the  sum  admitted  to  have  paid  therefor  and  the 
said  sum  of  £4,571  18s.  6d.,  then  a verdict  should  be  entered  for 
the  defendant. 

The  arbitrators  agreed  upon  by  the  parties  (though  the  plaintiff 
does  not  consent  to  the  reference)  to  whom  the  said  matters  as 
before  mentioned  are  ordered  to  be  referred,  are  Thomas  Keefer  of 
the  city  of  Montreal,  James  C.  Street  of  >the  city  of  Hamilton,  and 
Ira  Spaulding,  of  Clifton  or  Niagara  Falls,  civil  engineers,  whose 
award  in  writing,  or  that  of  any  two  of  them,  on  the  matters 
referred  to  them,  is  to  be  final  and  conclusive. 

Award  to  be  in  writing,  and  to  be  made  on  or  before  the  first 
day  of  January  next.  Time  for  making  the  award  may  be  en- 
larged by  the  arbitrators,  or  any  two  of  them,  by  an  instrument 
in  writing  under  their  hands.  Witnesses  to  be  examined  under 
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oath,  and  to  be  sworn  before  arbitrators.  Costs  of  tbe  cause  to 
abide  the  event.  Costs  of  the  reference  to  be  in  the  discretion  of 
the  arbitrators,  or  of  any  two  of  them. 

The  paper  marked  A,  hereunto  appended,  contains  the  admis- 
sions and  undertakings  of  the  parties  in  relation  to  the  matters 
herein  referred  to  arbitration,  and  is  annexed  hereto  by  their 
direction  and  consent. 

A. 

Contracts — Defendants  with  the  Toronto  and  Guelph  Railway 
Company.  Plaintiffs  with  defendants — defendants  with  the  Grand 
Trunk  Company.  The  amount  paid  and  whole  quantity  of  work. 

That  before  amalgamation,  Walter  Shanly,  Esquire,  was  under 
the  Toronto  and  Guelph  Railway  Company  as  their  chief  engineer. 
That  F.  Shanly,  Esquire,  was  resident  engineer  of,  and  H.  Munro 
Mackenzie,  Esquire,  assistant  engineer  on  the  Toronto  and  Guelph 
Railway. 

That  after  amalgamation,  A.  M.  Ross,  Esquire,  was  chief  engin- 
eer of  the  Grand  Trunk  Railway.  Walter  Shanly,  Esquire,  was 
assistant  engineer  of  that  portion  of  the  Grand  Trunk  Railway 
between  Toronto  and  Port  Sarnia.  F.  Shanly,  Esquire,  and  H. 
Munro  Mackenzie,  Esquire,  both  became  the  engineers  of  the 
defendants,  and  were  paid  and  employed  by  them. 

The  parties  agreed  upon  the  arbitrators,  and  three  were  named 
by  them,  though  the  plaintiff  not  assenting  to  the  reference,  it  was 
to  be  regarded  as  ordered  subject  to  his  objection. 

During  this  term,  Philpotts , for  the  plaintiff,  obtained  a rule 
to  shew  catise  why  the  order  to  refer  made  at  Nisi  Prius  should 
not  be  rescinded,  and  the  plaintiff  have  leave  to  take  the  cause 
down  to  trial,  without  the  same  being  referred  to  arbitration — 
on  the  ground  that  the  learned  judge  had  no  power  to  compel 
the  plaintiff  to  go  to  arbitration  ; and  because  the  case  is  not 
within  any  of  the  provisions  of  the  Common  Law  Procedure 
Act  relating  to  arbitrations ; and  because  the  matters  referred, 
or  some  part  thereof,  are  not  properly  matters  of  account 
between  the  parties ; and  because  the  order  refers  matters 
of  law,  and  issues  which  ought  to  have  been  disposed  of  by 
the  jury;  and  because  the  reference  to  the  court  is  improper 
and  not  within  the  statute,  and  because  the  same  ought  to 
have  been  stated  as  a case  for  the  opinion  of  the  court. 

The  facts  of  the  case  appeared  as  follow  : — The  plaintiff 
had  contracted  on  the  17th  of  February,  1853,  with  the 
defendants  to  do  certain  work  for  them  on  the  Toronto  and 
Guelph  Railway,  consisting  of  excavation  and  mason  work, 
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which  by  the  terms  of  the  contract  were  to  be  paid  for  at 
certain  prices. 

At  that  time  the  defendants  were  themselves  under  a con- 
tract with  the  Toronto  and  Guelph  Eailway  Company  to  do 
the  same  work  according  to  certain  specifications. 

This  line  of  railway  was  afterwards  assumed  by  the  Grand 
Trunk  Eailway  Company,  and  when  it  came  into  their  hands 
they  resolved  to  construct  it  in  a more  substantial  manner, 
and  especially  to  make  certain  important  changes  in  the 
works  to  be  constructed  for  carrying  the  rail  over  the 
ravine  at  Eockwood,  and  over  the  river  Speed  near  Guelph. 

They  entered  in  consequence  into  a new  contract  with 
the  defendants  to  construct  the  work  upon  their  plan  ; and 
the  defendants  directed  the  plaintiff  to  conform  to  the  new 
specification  ; which  he  did. 

And  now,  the  work  being  completed,  the  plaintiff  urged 
two  claims  upon  the  defendants — first,  an  additional  price 
per  yard  for  a large  quantity  of  excavation,  which  he  insisted 
did  not  come  either  under  the  head  of  earth  or  rock,  as  con- 
templated in  the  contract,  but  was  of  a peculiar  description 
called  “ hard  pan,”  and  which  not  being  provided  for  in  the 
contract,  he  claimed  to  be  paid  for  at  a fair  estimate  of  the 
work  done. 

Secondly  : He  claimed  to  be  paid  for  the  masonry  done 
in  constructing  the  two  viaducts  or  bridges  referred  to  at 
Eockwood  in  Eramosa,  and  over  the  Speed  near  Guelph, 
according  to  an  estimate  of  the  fair  value  of  the  work,  con- 
tending that  by  the  change  made  he  was  released  from  his 
contract,  which  was  to  do  other  work  for  the  defendants, 
and  at  prices  not  applicable  to  the  new  description  of  work, 
or  to  the  jobs  on  which  his  labour  was  actually  applied ; or, 
that  if  he  had  not  been  wholly  set  free  from  his  contract, 
he  was  at  least  entitled  by  that  contract  to  charge  as  for 
extra  work  for  a great  deal  of  masonry  applied  by  him  to 
the  two  viaducts,  the  same  not  being  work  specified  by  the 
defendants  in  the  plan  upon  which  he  contracted.  He 
claimed  under  the  two  heads  upwards  of  £17,000. 

The  defendants  on  their  part  maintained,  as  to  the  claim 
for  an  additional  allowance  per  yard  for  excavation,  on  ac- 
count of  the  unexpected  and  peculiar  nature  of  the  material, 
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that  there  was  no  room  for  such  a claim  under  the  plaintiff’s 
contract,  which  provided  only  for  two  descriptions  of  exca- 
vation— namely,  stone  and  earth — that  no  provision  was 
made  for  any  substance  between  the  two,  and  that  whatever 
did  not  come  under  the  terms  stone  or  rock,  as  described  in 
the  contract,  the  plaintiff  was  bound  to  remove  as  earth  : 
that  whatever  he  spoke  of  was  earth  in  reality,  and  that  if 
it  was  more  than  usually  tenacious  and  heavy,  any  claim  on 
that  account  could  only  be  addressed  to  the  liberal  consider- 
ation of  the  defendants ; and  they  professed  to  have  already 
dealt  liberally  by  him  in  this  respect  by  making  him  allow- 
ances beyond  what ‘his  contract  called  for. 

As  to  the  other  head  of  claim — namely,  on  account  of  the 
different  nature  of  the  works  constructed  at  Rockwood,  and 
near  Guelph,  in  consequence  of  the  new  contract  which  the 
defendants  had  entered  into  with  the  Grand  Trunk  Railway 
Company,  they  contended  that  the  change  thus  made  in  the 
position  of  the  defendants  in  regard  to  the  nature  of  the 
work,  or  the  footing  upon  which  they  undertook  it,  could 
have  no  effect  in  releasing  the  plaintiff  from  his  contract 
with  them,  and  thus  enabling  him  to  claim  upon  a quantum 
meruit  as  if  he  had  been  under  no  agreement ; for  that  the 
contract  provided  for  any  such  change  in  the  character  of 
the  work,  which  was  all  that  could  concern  him. 

They  maintained  that  for  all  masonry  coming  within  the 
terms  of  this  contract  he  could  claim  only  the  prices  for 
which  he  engaged  to  do  the  work ; and  if  there  was  any 
work  done  by  him  which  could  be  said  to  have  been  done 
otherwise  than  under  the  contract,  or  which  would  form 
extra  work  under  the  provisions  of  the  contract,  they  con- 
tended that  the  contract  determined  how  that  was  to  be 
valued  and  paid  for,  and  that  they  were  not  to  settle  for  it  at 
large,  as  if  they  were  under  no  agreement  with  the  plaintiff. 

There  was  no  dispute  between  the  parties  as  to  the  quan- 
tity of  excavation  or  of  masonry.  The  defendants  contended 
that,  allowing  for  all  that  had  been  done  at  the  prices  agreed 
upon  by  their  contract  with  the  plaintiff^  they  had  overpaid 
him  to  the  extent  of  £4,000  and  upwards. 

The  plaintiff  admitted  that  he  had  received  that  sum  more 
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than  the  measurement  would  entitle  him  to,  if  he  were 
limited  to  the  literal  terms  of  his  contract,  but  claimed  that 
defendants  still  owed  him  beyond  that  sum £13,000  and  more. 

Thus  it  will  be  seen  that  there  were  legal  questions  to  be 
settled  before  it  could  be  ascertained  on  what  principle  the 
account  between  the  parties  was  to  be  closed  ; and  the  point 
presented  for  decision  upon  this  rule  was,  whether  in  a case 
of  this  description  it  was  competent  to  the  judge  sitting  at 
Nisi  Prius  to  make  the  order  which  was  made, notwithstand- 
ing the  plaintiff  in  the  cause  was  unwilling  to  go  to  arbitration. 

Pedes,  Q.  C.,  and  Galt , shewed  cause. 

Connor , Q.  0.,  and  Philljootts , supported  the  rule. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Of  our  statute  19  Vic.  ch.  43,  the  three  clauses  which  are 
connected  with  this  subject,  of  dispensing  with  a jury  and 
referring  the  case  either  to  arbitrators  or  to  a clerk  of  the 
Common  Pleas  or  deputy  clerk,  or  to  a judge  of  a County 
Court,  are  the  84th,  143rd  and  156th ; of  these  the  two  first 
are  framed  respectively  upon  the  third  section  of  the  English 
Act  of  1854,  and  the  94th  section  of  the  English  Act  of  1852,, 
our  84tli  section  being  an  exact  transcript  of  the  English 
clause  on  which  it  was  framed,  and  our  143rd  clause  being 
only  .varied  from  the  English  clause  so  far  as  was  necessary 
for  accommodating  it  to  our  system  of  deputy  offices.  Neither 
of  those  two  clauses  of  ours,  however,  have  any  reference  to 
what  a judge  may  do  at  Nisi  Prius  while  engaged  in  the 
trial  of  a cause ; and  so  they  do  not  touch  the  question  now 
before  us. 

It  is  only  the  156th  clause  of  our  statute  that  we  have 
any  occasion  to  consider ; and  that  is  a provision  peculiar, 
not  altogether,  but  in  some  of  its  details,  to  our  own  Act. 
We  must  judge  of  its  intention  therefore  by  the  words  we 
find  in  it,  without  aid  from  any  English  decisions,  for  there 
can  be  none  applying  to  the  case. 

It  runs  thus : “ In  all  actions  involving  the  investigation 
of  long  accounts  on  either  side,  the  judge  at  Nisi  Prius  may, 
at  and  during  the  trial,  direct  a reference  of  all  issues  in  fact 
in  the  cause,  or  of  such  of  the  said  issues,  and  of  the 
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accounts  and  matters  involved  in  all  or  any  such  issues,  as 
he  shall  think  fit , taking  the  verdict  of  the  jury  upon  any 
issue'  or  issues  not  so  referred,  and  directing  a verdict  to  be 
entered  generally,  on  all  or  any  of  the  issues,  for  either 
party,  subject  to  such  reference  ; or  he  may  leave  all  or  any 
issues  in  fact  to  be  found  by  the  jury,  referring  only  the 
amount  of  damages  to  be  ascertained,”  &c.  The  rest  of  the 
clause  is  immaterial  to  be  cited  for  our  present  purpose. 

The  first  thing  to  be  remarked  is,  that  it  has  been  insisted 
before  us  in  banc  that  this  action  did  not  in  fact  “ involve 
the  investigation  of  long  accounts  on  either  sidefi  and  was 
not  therefore  a case  which  the  learned  judge  could  refer 
under  this  clause.  When  it  comes  to  a question  of  what 
account  can  properly  be  called  a long  account,  I think  we 
can  lay  down  no  standard  here  by  which  the  judge  at  Nisi 
Prius  shall  govern  his  decision.  He  is  made  the  judge  of  that ; 
and  it  would  be  difficult  indeed  to  give  a rule,  if  we  had 
clearly  the  authority.  But  it  may  be  said  not  unreasonably 
that  there  must  at  least  be  some  control  over  the  judge’s 
proceeding  under  this  clause — as,  for  instance,  if  he  should 
assume  to  refer  under  it  to  some  case  in  which  it  was  plain 
there  could  be  no  account  to  be  investigated.  That  may  be 
granted,  and  safely,  for  no  such  case  is  likely  ever  to  happen. 

And  we  may  go  so  far,  we  think,  as  to  say  that  the  judge 
is  bound  to  satisfy  himself  before  he  refers  any  case  against 
the  will  of  either  party,  that  if  the  trial  should  proceed  it 
will  involve  the  investigation  of  an  account,  and  an  account 
of  several  items.  More  than  that  we  are  not  prepared  to 
say,  on  account  of  the  difficulty  of  fixing  any  limit,  and  the 
want  of  authority  in  this  court  to  fix  it. 

But  there  can  be  no  question  that  there  should  be  reason- 
able ground  to  apprehend  that  it  would  be  necessary,  if  the 
case  proceeded,  to  investigate  long  accounts,  for  that  is  what 
the  statute  says ; though  as  to  what  is  a long  account — 
whether  one  of  fifty  items,  or  twenty,  or  ten,  or  five— the  judge 
must  determine,  subject  to  have  his  order  reviewed  by  this 
court  in  those  cases  only  in  which  it  can  be  said  that  he 
plainly  did  not  exercise  any  discretion,  but  applied  the  clause 
in  a case  which  he  could  not  possibly  imagine  came  within  it. 

71  (to  73)  14  u.  c.  q.  b. 
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Then  was  this  such  a case  ? We  think  not,  for  what  the 
plaintiff  hoped  to  establish  to  the  satisfaction  of  the  jury  was, 
that  he  was  entitled  to  sue  on  a quantum  meruit  for  a large 
quantity  of  excavation  of  different  descriptions,  and  a large 
quantity  of  masonry  executed  in  different  styles  of  workman- 
ship. If  the  quantity  by  measurement  of  each  kind  of  work 
was  undisputed,  yet  the  quantity  of  material  removed,  and 
the  different  styles  of  masonry  executed,  and  the  fair  worth 
of  each,  were  all  to  be  estimated ; a process  that  can  seldom 
be  gone  through  satisfactorily,  and  never  conveniently, 
before  a jury  in  a court  room,  without  opportunity  of  in- 
specting the  work,  and  of  having  explanations  given  in  view 
of  it  by  disinterested  persons  who  understand  the  matter 
and  can  explain  it. 

Then,  again,  the  plaintiff  in  this  case  desired  to  proceed 
upon  the  principle  that  his  written  contract  should  be  thrown 
aside  as  no  longer  binding,  after  the  change  that  had  been 
made.  Still,  even  so  it  might  properly,  though  not  neces- 
sarily, be  taken  as  a guide  in  respect  to  prices  for  such  kinds 
of  work  as  the  plaintiff  had  by  that  contract  engaged  to  do. 
Then  how  much  of  the  masonry  or  other  excavation  came 
under  the  specifications  in  the  contract,  which  had  certain 
prices  affixed  to  them,  and  how  much  were  extras  not  within 
the  terms  of  the  contract,  and  therefore  to  be  valued  at  large, 
and  what  would  be  the  fair  price  of  each,  would  seem  to  call 
for  an  investigation  of  a matter  of  account  that  might  be 
long  enough  to  occupy  arbitrators  for  days,  with  the  advan- 
tages, which  a jury  would  not  have  had,  of  seeing  the  work, 
and  receiving  the  testimony  of  unbiassed  and  competent 
judges. 

This  being  so,  we  do  not  see  that  we  could  properly  over- 
rule the  judge’s  discretion  when  he  treated  this  as  a case 
involving  the  investigation  of  long  accounts  on  one  side  at 
least. 

But  then  comes  this  consideration  : the  plaintiff  says,  and 
with  much  reason,  there  surely  was  in  this  case  something 
else  to  be  done  at  the  trial  besides  the  investigation  of  a 
long  account.  There  were  legal  questions  to  be  determined, 
and  on  these  it  might  depend  whether  there  would  be  any 
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long  account  to  be  investigated  or  not.  The  defendants,  we 
know,  were  prepared  to  insist  that  the  contract  was  still 
binding,  and  that  the  plaintiff  had  done  nothing  but  what 
was  covered  by  it;  and  if  they  satisfied  the  court  and  jury 
of  that,  then  it  might  follow,  as  the  plaintiff  says,  that  his 
claim  falls  to  the  ground,  and  that  he  has  been  paid  all  he 
can  recover. 

We  suppose  the  plaintiff  means  by  this,  either  that  the 
judge  should  not  have  referred  anything  in  the  cause,  or  that 
he  should  first  have  received  such  evidence  as  was  necessary 
for  determining  whether  the  plaintiff  was  in  a situation  to 
sue  upon  an  implied  assumpsit  to  pay  for  his  work  what  it 
was  worth,  and  that  he  should  have  taken  the  verdict  of  the 
jury  upon  that  point  after  applying  the  law  to  the  evidence ; 
that  if  the  plaintiff  chose  to  take  a nonsuit,  or  if  declining  it  a 
verdict  should  have  passed  against  him  on  the  plea  of  non- 
assumpsit,  then  the  case  would  be  wholly  disposed  of ; but  if, 
on  the  other  hand,  the  verdict  was  in  his  favour  on  that  issue, 
then  there  might  have  been  a reference  to  arbitration  by 
order  of  the  judge,  to  estimate  and  value  the  work,  as  the 
jury  must  otherwise  have  done. 

That  would,  we  think,  have  been  a more  convenient  course, 
and  we  do  not  at  present  see  why  it  might  not  be  followed  in 
such  a case.  The  clause,  we  think,  admits  of  it.  But  that 
is  a very  different  thing  from  determining  that  the  course 
that  was  taken  was  irregular  and  illegal,  and  that  we  have 
authority  on  that  account  to  set  the  reference  aside. 

It  may  properly  be  said  on  the  part  of  the  defendants,  that 
it  does  not  lie  in  the  plaintiff’s  mouth,  when  he  is  trying  to 
make  out  his  right  to  proceed  as  upon  an  open  account  for 
work  and  labour  done,  to  be  valued  at  large  by  a jury,  to  say 
that  for  all  we  can  tell  he  can  have  no  such  claim : that  so 
far  as  he  is  concerned  the  judge  must  be  entitled  to  say  that 
what  he  is  pressing  upon  the  court  and  jury  to  do  would 
involve  investigation  of  a long  account,  and  that  he  cannot 
be  heard  to  say  otherwise,  while  he  is  struggling  to  force  the 
court  into  such  an  investigation. 

And  then,  if,  as  regards  the  plaintiff,  the  judge  could 
properly  assume  what  he  has  done  as  to  the  having  to  go 
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into  a long  account,  there  is  this  to  be  said,  that  when  that 
is  once  assumed,  and  upon  fair  ground,  so  far  as  the  judge 
can  depend  upon  the  only  party  objecting  to  a reference, 
then  this  follows,  that  by  the  plain  words  of  the  156th 
clause  the  judge  may  refer  not  only  the  investigation  of  the 
long  account,  but  also  all  the  issues  in  fact,  or  such  of  them 
as  he  shall  think  fit,  for  the  statute  says  so  in  so  many 
words. 

We  cannot  say  that  the  legislature  did  not  mean  this,  when 
they  have  said  it  so  plainly. 

Whether  we  should  think  such  a course  just  towards  the 
parties  in  this  case  we  are  not  called  upon  to  say,  for  if  the 
judge  has  authority  to  make  the  reference,  it  clearly  rests 
with  him  only  to  determine  whether  it  is  fit  to  do  so. 

Another  thing  however  is  yet  to  be  considered.  The  Act 
says  that  the  judge  may  refer  the  account  alone  or  the 
account  and  some  of  the  issues  in  fact.  Now  what  is  he  to 
do  with  any  issues  which  he  does  not  refer  to  arbitration 
together  with  the  accounts?  The  clause  gives  no  other 
alternative  than  disposing  of  any  issues  not  referred,  by 
taking  a verdict  for  either  party  upon  them  generally,  or 
subject  to  a reference.  Then  how  does  this  direction  in  the 
statute  agree  with  the  order  that  has  been  made  here  ? It 
seems  to  us  that  they  are  not  consistent,  for  the  order  of  the 
learned  judge  reserves  the  legal  questions  for  the  decision  of 
the  court  in  banc,  which,  although  it  is  a course  that  the 
legislature  might  perhaps  have  adopted,  is  not  a course 
authorized  by  the  Act : I mean  not  authorized  by  the  156th 
clause,  which  is  the  only  one  applying  to  the  circumstances 
of  this  case.  The  power  to  refer  under  that  clause  is  very 
extensive — more  extensive  perhaps  .than  was  certainly  in- 
tended ; but  however  that  may  be,  it  appears  to  us  to  be  plain 
that  either  by  reference  or  the  verdict  taken  at  the  trial 
all  the  issues  must  be  disposed  of,  and  "that  although  the 
judge  at  the  trial  may  in  disposing  of  the  issues  reserve 
points  for  the  court,  with  consent  of  the  parties,  yet  that 
there  is  no  authority  given  to  direct  a reference  which  shall 
make  the  award  subject  to  the  opinion  of  the  -court  upon 
certain  points,  thus  leaving  some  issues  which  are  neither 
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disposed  of  by  verdict  at  the  trial,  nor  referred  to  the 
decision  of  arbitrators. 

We  therefore  make  absolute  the  rule  for  setting  aside  the 
reference,  and  granting  a new  trial,  giving  no  direction  as  to 
costs.  Rule  absolute. 

Regina  v.  Smith. 

Bigamy — Proof  of  marriage. 

On  an  indictment  for  bigamy,  the  witness  called  to  prove  the  first  marriage 
swore  that  it  was  solemnized  by  a justice  of  the  peace  in  the  State  of 
New  York,  who  had  power  to  marry  ; but  this  witness  was  not  a lawyer 
or  inhabitant  of  the  United  States,  and  did  not  state  how  the' authority 
of  the  justice  was  derived.  Held , insufficient. 

Where  the  prisoner  relies  upon  the  first  wife’s  lengthened  absence,  and  his 
ignorance  of  her  being  alive,  he  must  shew  inquiries  made,  and  that  he 
had  reason  to  believe  her  dead,  more  especially  when  he  has  deserted  her ; 
and  this,  notwithstanding  that  the  first  wife  may  have  married  again. 

Criminal  case,  reserved  from  the  Court  of  Oyer  and  Ter- 
miner at  London,  by  Draper,  C.  J. 

CASE. 

Felony,  for  marrying  Lucinda  Boyce,  having  been  previously 
married  to  Mary  Patterson,  who  was  alive  at  the  time  of  the 
second  marriage. 

Beecher  for  the  crown.  J.  Wilson,  Q.  C.,  for  the  defendant. 
Henry  A.  Patterson,  sworn : I have  a sister  named  Mary.  We 
were  brought  up  in  the  township  of  Pelham.  She  married  one 
Otis  J.  Smith,  the  prisoner  now  in  the  dock.  He  was  a preacher. 
They  were  married  in  the  State  of  Hew  York,  in  June,  1836,  at 
Manchester,  by  Aaron  Parsons,  a magistrate  having  power  to 
marry.  They  returned  as  man  and  wife,  and  so  lived  two  months 
at  my  father’s.  I was  at  the  marriage.  They  lived  as  man  and 
wife  together  eleven  months,  and  then  prisoner  deserted  her.  She 
is  now  living  in  the  township  of  Pelham. 

Cross-examined  : Four  or  five  years  after  prisoner  deserted  my 
sister  she  married  one  Foss.  I was  seventeen  years  old  when 
prisoner  married  my  sister.  Parsons  was  a justice  of  the  peace. 
He  was  elected  a magistrate.  I saw  the  fact  of  the  election 
recorded  in  the  town  records  of  Manchester  last  August,  in  posses- 
sion of  Squire  Hewlett,  a justice  of  the  peace  at  Manchester,  in 
his  office.  He  told  me  it  was  the  record  book.  Parsons  was 
elected  for  four  years.  It  was  a book  containing  the  entries  of  all 
the  elections  of  town  officers.  I do  not  remember  all  the  ceremony. 
Prisoner  and  my  sister  stood  up,  and  Parsons  performed  some 
ceremony.  My  father  took  them  over  and  was  present.  Another 
couple  were  married  at  the  same  time  by  Parsons.  Mr.  Adams, 
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Lucinda  Boyce’s  father,  came  after  me  to  make  inquiries.  I came 
up  here  and  saw  Smith  (the  prisoner).  He  would  not  recognize 
me.  I recognize  him,  however. 

Michael  Grey  sworn:  I was  married  in  June,  1836,  by  Mr. 
Parsons,  in  the  presence  of  the  last  witness.  The  prisoner  was 
married  to  Mary  Patterson  at  the  same  time  by  Parsons.  (The 
witness  produced  Parsons’  certificate  of  his  own  marriage.)  We 
inquired  and  were  told  Parsons  was  a justice  of  the  peace,  and  he 
married  us. 

Henry  Wilkinson , sworn  : I am  a minister  of  the  Canadian 
Wesleyan  Methodist  New  Connexion.  On  the  17th  of  August, 
1855,  I married  him  by  license  to  Mrs.  Lucinda  Boyce,  in  this 
county,  in  the  township  of  Bayham. 

Cross-examined  : I produce  the  license. 

The  jury  found  the  prisoner  guilty. 

I sentenced  him  to  be  imprisoned  for  three  years  in  the  Pro- 
vincial Penitentiary.  But  I gave  the  sheriff  directions  and  autho- 
rity to  retain  him  in  the  common  gaol  until  further  directions,  as 
I was  not  free  from  doubt  on  the  sufficiency  of  the  evidence  to 
sustain  the  conviction.  First,  As  to  the  validity  of  the  marriage 
in  the  State  of  New  York  : and,  Secondly,  From  the  length  of  time 
since  which  the  prisoner  was  separated  from  his  wife,  and  the 
absence  of  any  proof  that  he  knew  she  was  still  living.  This 
latter  point  was  not  raised  at  the  trial.  See  Watson  v.  England 
(8  Jur.  1062.) 

I have  therefore  to  request  the  opinion  of  Her  Majesty’s  Court 
of  Queen’s  Bench  for  Upper  Canada,  whether  the  sentence  ought 
to  be  carried  into  effect.  (Signed)  W.  H.  Draper. 

R.  A.  Harrison , for  the  crown,  cited  Regina  v.  Millis,  10 
Cl.  & Fin.  534. 

John  Wilson , Q.  C.,  for  the  prisoner  cited  Catherwood 
v.  Caslon,  13  M.  & W.  261 ; Rex.  v.  Inhabitants  of  Bramp- 
ton, 10  East,  282 ; Regina  v.  Simmonsto,  1 Car.  & Kir.  164 ; 
Smith  v.  Maxwell,  1 C.  & P.  271. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  the  argument  the  prisoner’s  counsel  seemed  not  to 
rely  upon  the  second  objection,  founded  upon  that  part  of 
the  clause  (22)  in  the  4 & 5 Yic.  ch.  29  on  which  the  prisoner 
is  indicted,  which  provides  “ that  the  Act  shall  not  extend  to 
any  person  marrying  a second  time  whose  husband  or  wife 
shall  have  Veen  continually  absent  from  such  person  for  the 
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space  of  seven  years  then  last  past,  and  shall  not  have  been 
known  by  such  person  to  be  living  within  that  time” 

In  (Julie’s  case  (9  C.  & P.  681),  it  was  stated  by  Mr. 
Justice  Patteson  as  his  opinion  that  this  exception  in  the 
English  statute,  which  is  in  the  same  language  as  ours,  re^ 
quires  that  the  prisoner  should  give  some  evidence  to  the 
jury  that  he  made  inquiry,  and  had  reason  to  be  satisfied 
that  his  first  wife  was  dead,  or  at  least  could  not  ascertain 
where  she  was,  or  that  she  was  living.  Here  the  prisoner 
deserted  his  first  wife  ; she  did  not  forsake  him ; and  it  ap- 
pears to  us  that  it  was  incumbent  on  him  to  shew  that  he  had 
made  some  effort  to  discover  whether  she  was  living  or  not. 

Her  family  and  their  place  of  residence  were  known  to 
him.  It  was  not  shewn  that  they  were  aware  to  what  part 
of  the  world  he  had  gone.  The  prisoner,  though  he  was 
defended  by  counsel,  raised  no  question  upon  this  part  of 
the  case  at  the  trial ; in  other  words,  he  did  not  claim  the 
benefit  of  the  exception  in  the  statute ; and  it  appears  to  us 
that  it  would  be  an  unreasonable  construction  of  the  statute 
to  require  proof,  upon  the  trial  of  a man  for  bigamy,  who 
has  deserted  his  wife,  that  he  knew  of  her  being  living 
within  seven  years.  It  might  be  difficult  in  many  cases 
even  to  trace  where  the  man  had  gone,  and  more  difficult 
still  to  give  evidence  as  to  what  he  knew  or  did  not  know  of 
the  existence  of  his  wife  at  the  time  of  his  marrying  again. 

The  facts  of  the  case  are  peculiar  in  this  respect : that  the 
reputed  first  wife  of  the  prisoner  did  herself  contract  a second 
marriage  four  or  five  years  after  the  prisoner  deserted  her. 
That  circumstance,  though  it  might  have  made  it  more  easy 
for  the  prisoner,  if  he  had  endeavoured  to  bring  himself 
within  the  exception,  to  satisfy  the  jury  that  he  was  igno- 
rant for  seven  years  before  the  second  marriage  that  his  first 
wife  was  living,  did  not  relieve  him,  we  think,  from  giving 
some  evidence  in  a case  like  this  to  shew  himself  to  be 
within  the  exception,  {a) 

Upon  the  other  point,  the  evidence  was  certainly  not  such 
as  could  and  ought  to  have  been  given,  but  the  question  is 
whether  it  was  legally  sufficient.  Upon  trials  for  bigamy 
proof  is  required  of  a marriage  in  fact,  such  as  the  court  can 
{a)  See  Regina  v.  Briggs,  2S  L.  T.  Rep.  108. 
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judicially  hold  to  he  valid.  Mere  evidence,  of  cohabitation 
and  reputation  of  being  married  will  not  do. 

The  prosecutor  here  did  not  rely  upon  that he  gave  evi- 
dence that  the  prisoner  was  married  to  Mary  Patterson,  in 
the  State  of  New  York,  in  1836,  by  one  Aaron  Parsons. 
The  witness  who  saw  them  married,  as  he  describes,  does 
not  tell  us  that  the  person  who  performed  a ceremony  of 
some  kind  was  a clergyman  in  holy  orders  of  any  church 
but  he  says  he  was  a magistrate,  a justice  of  the  peace.  Now 
we  know  that  by  the  common  law  of  England  such  a person 
could  not  legally  solemnize  marriage.  In  our  own  country 
we  know  that  a justice  of  the  peace  could  do  so,  and  can 
still  under  certain  restrictions,  but  we  are  not  therefore  at 
liberty  to  infer  that  a justice  can  do  the  same  in  the  foreign 
country  where  it  is  alleged  the  prisoner  was  married  to  Mary 
Patterson.  Proof  therefore  was  necessary  of  the  authority,, 
and  the  proof  that  was  given  amounts  only  to  this  : that  Par- 
sons was  a justice  of  the  peace  in  the  State  of  New  York  at 
the  time ; that  he  did  as  such  assume  to  solemnize  matrimony 
in  another  instance  as  well  as  in  this ; and  the  same  witness 
who  swears  this,  the  brother  of  Mary  Patterson,  swears  in 
direct  and  positive  terms  that  Parsons,  as  a justice  of  the 
peace,  had  authority  in  the  State  of  New  York  to  marry.. 
The  witness  who  gave  this  evidence  did  not  state  whether  it 
was  by  any  written  law  of  that  country  that  the  authority 
was  given,  or  whether  without  any  written  law  marriages  by 
a justice  of  the  peace  are  or  were  then  held  valid  in  that 
country.  We  can  as  individuals  have  no  doubt  that  he 
speaks  correctly,  for  we  have  heard  the  authority  of  justices 
of  the  peace  to  solemnize  marriage  in  the  State  of  New  York 
proved  upon  various  occasions  in  such  a manner  as  was  clearly 
sufficient  according  to  our  law  of  evidence.  But  we  cannot 
act  in  a case  of  this  kind  upon  the  knowledge  which  we  have 
acquired  in  other  cases ; and  the  question  is  whether  evidence 
of  the  foreign  law  in  this  respect,  given  by  a person  who  never 
at  any  time,  for  all  that  appears,  was  a lawyer,  or  an  inhabitant 
of  the  foreign  country  in  question  , can  be  received  as  sufficient. 

We  are  of  opinion  that  it  cannot,  and  that  in  this  case  such 
proof  of  a valid  marriage  as  the  law  requires  was  not  given. 

Conviction  quashed. 
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Regina  v.  Johnson. 

Demanding  with  menaces  money  actually  due  is  not  a demand  with  intent 
to  steal,  under  4 & 5 Vic.  ch.  25,  sec.  11. 

The  prisoner  was  indicted  at  Simcoe,  before  Richards,  J., 
under  4 & 5 Yic.  ch.  25,  sec.  11,  for  feloniously,  with 
menaces,  demanding  from  one  John  Perkins  twenty -five 
shillings,  with  intent  the  said  money  from  the  said  John 
Perkins  to  steal. 

The  facts  were  these:  The  prisoner  owned  a house  in  the 
township  of  Middleton.  In  the  spring  of  the  year  he  went 
away  and  deserted  his  family;  in  August  following  Perkins 
rented  the  house  from  his  wife,  agreeing  to  pay  her  a 
month  for  it.  In  September  the  prisoner  returned,  and 
demanded  the  rent  of  Perkins,  who  told  him  that  he  would 
pay  it  to  his  wife,  and  he  did  pay  it  to  her  two  days  after- 
wards ; on  the  following  day  the  prisoner  came  to  the  house 
and  asked  Perkins  to  walk  up  the  road  as  he  wanted  to  have 
a talk  with  him;  Perkins  went  with  him,  and  when  they  got 
a short  distance  away  the  prisoner  seized  him  by  the  collar, 
and  told  him  he  must  give  him  $4J,  and  on  Perkins’  refusal 
he  stepped  back,  put  his  hand  in  his  pockets,  and  said  if  he 
•did  not  give  the  money  he  had  a good  pair  of  pistols  in  his 
pockets  and  would  blow  Perkins’  brains  out.  He  threatened 
further,  that  if  Perkins  did  not  give  him  the  money  he  would 
burn  up  everything  in  the  place ; “ that  he  had  made  up  his 
mind  to  live  without  work,  and  he’d  be  d d if  he  did  not.” 

He  did  not  produce  any  pistols,  and  Perkins  saw  none 
upon  him. 

The  learned  judge  told  the  jury  that  if  they  were  satisfied 
that  the  prisoner  made  use  of  the  threat  charged,  with  intent 
to  make  the  prosecutor  pay  the  money,  the  offence  would  be 
complete  in  law,  although  the  prisoner  was  enforcing  in  that 
way  what  he  considered  a claim  for  rent. 

The  jury  found  the  prisoner  guilty,  adding  that  he 
demanded  what  he  considered  was  due  to  him. 

The  prisoner  was  admitted  to  bail  to  appear  at  the  next 
assizes  and  receive  judgment,  the  case  being  reserved  for 
the  opinion  of  this  court. 
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P.  A.  Harrison , for  the  crown,  cited  Rex.  v.  Holloway, 
5 C.  P.  524;  2 E.  P.  C.  662;  2 Russ.  8-9.  • 

M.  G.  Cameron , contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  prisoner’s  case  did  not  come  within  the 
statute.  His  wife  had  taken  the  liberty  (excusably  perhaps 
under  the  circumstances)  of  leasing  the  prisoner’s  house 
during  his  absence,  and  the  prosecutor,  probably  fr,om 
motives  of  humanity,  paid  the  rent  to  the  wife,  after  he 
knew  that  the  prisoner  had  returned  to  the  country.  The 
prisoner,  however,  had  the  law  on  his  side  in  insisting  on 
the  money  being  paid  to  him  ; and  whether  he  had  or  not, 
if  he  demanded  the  money  under  that  impression,  he  was  not 
committing  an  offence  such  as  was  charged  upon  him.  He 
used  violent  threats  as  it  was  proved,  but  if  he  had  succeeded 
in  inducing  the  prosecutor  thus  to  pay  him  the  rent  he 
claimed,  he  never  could  be  held  to  have  stolen  that  money 
from  him,  and  therefore  his  demanding  it  with  threats  under 
such  circumstances  cannot  be  held  to  have  been  a demand 
with  intent  to  steal. 

We  think  the  conviction  was  illegal. 

Conviction  quashed. 


Wilkes  v.  Steele. 

Lease — Covenant — Condition  precedent. 

Covenant  for  rent  due  on  lease  of  a mill,  alleging  that  although  plaintiff 
had  performed  all  things  in  the  lease  on  his  part,  yet  the  rent  remained 
unpaid.  Plea , that  the  plaintiff  permitted  the  dam  and  ^ace  to  be  out  of 
repair,  contrary  to  his  covenant  in  the  lease  contained ; without  this,  that 
the  plaintiff  had  performed  the  lease  on  his  part  as  alleged. 

Held , no  defence. 

Covenant  upon  an  indenture  of  lease  of  a mill,  alleging 
that  although  the  plaintiff  had  always  well  and  truly 
performed  and  kept  all  things  in  the  said  indenture  con- 
tained on  his  part,  yet  that  six  months’  rent  was  in  arrear 
and  unpaid,  contrary  to  the  covenant. 

Plea , that  on,  &c.,  and  on  divers  other  days  before  the 
accruing  of  the  causes  of  action  in  the  declaration  mentioned, 
and  before  the  commencement  of  this  suit,  the  plaintiff  did 
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and  still  doth  neglect  and  refuse  to  keep  the  dam  and  race 
in  repair,  according  to  the  true  intent  and  meaning  of  the 
said  indenture  and  of  a certain  covenant  therein  contained 
— that  is  to  say,  that  the  said  plaintiff  agreed  to  keep  the 
dam  and  race  in  repair — but  on  the  contrary  thereof 
suffered  the  dam,  race,  and  water-weir  in  said  indenture 
mentioned,  to  be  out  of  repair,  &c.,  and  so  to  remain  and 
continue,  by  means  whereof  the  water  was  lowered,  and 
escaped  from  the  said  race,  and  the  mill  thereby  became  of 
no  use,  without  this  that  the  said  plaintiff  well  and  truly 
performed  and  kept  all  things  in  the  said  indenture  to  be 
performed  on  his  part,  as  in  the  declaration  alleged. 

Demurrer. — That  the  plea  offers  no  defence  ; that  it 
alleges  a breach  of  covenant  and  damages  consequent  there- 
on, which  if  true  merely  furnishes  a cause  of  action  by  de- 
fendant against  the  plaintiff,  but  no  defence  to  this  action  : 
that  the  performance  of  the  covenant  set  out  in  the  plea  does 
not  appear  to  be  a condition  precedent  to  the  performance  of 
the  covenant  in  the  declaration. 

J.  Duggan,  for  the  demurrer.  MeMichael , contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

Our  judgment  is  in  favour  of  the  plaintiff  in  this  case  upon 
the  objections  taken  by  Mr.  Duggan.  If  the  plea  had  set 
out  in  direct  terms  a covenant  by  the  plaintiff  to  make 
certain  repairs,  or  to  do  anything  else  which  he  had  not 
done,  and  had  then  assigned  a breach  clearly  within  the 
covenant,  still  that  would  not  shew  that  the  rent  had  ceased. 

We  refer  on  that  point  to  Surplice  v.  Farnsworth  (7  M.  & 
Gr.  576),  Sutton  v.  Temple  (12  M.  & W.  52),  and  Hart  v. 
Windsor  (ib.  68),  and  to  the  law  as  laid  down  in  Woodfall’s 
Landlord  and  Tenant,  654. 

If  a failure  on  the  plaintiff’s  part  to  comply  with  anything 
he  covenanted  to  do  would  be  a good  defence  against  an 
action  of  covenant  for  the  rent,  which  is  what  the  defendant 
assumes,  then  there  could  be  no  such  things  as  independent 
covenants  in  a lease,  and  the  landlord  would  lose  his  whole 
rent  for  some  trifling  default  on  his  part.  The  parties  might 
come  into  those  terms  if  they  pleased,  but  it  is  not  shewn 
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that  they  did,  and  it  certainly  is  not  the  law  that  when 
the  landlord  does  not  keep  every  covenant  in  his  lease,  he 
cannot  recover  his  rent. 

Judgment  for  plaintiff. 


Smith  v.  Holmes. 

Will — Construction  of — Estate  for  life  or  in  fee. 

Testator,  who  died  before  the  4 Wm.  IV.  eh.  1,  devised  as  follows  : — “My 
farm,  situated  on  the  River  Thames,  in  the  first  concession  of  Harwich, 
Lot  No.  23,  likewise  all  the  rest  of  my  personal  goods  and  chattels  of 
what  kind  and  nature  soever,  I give  and  bequeath,  after  the  decease  of 
my  beloved  wife  Sarah,  to  my  children,  married  as  well  as  unmarried,  to 
be  equally  divided  amongst  them  after  the  youngest  becomes  of  age, 
which  said  property  is  not  to  be  sold  out  of  the  family,”  &c. ; adding 
below  the  attestation  clause,  but  above  the  signatures  of  the  witnesses, 
“It  is  my  request,  before  signing  the  above,  that  Mr.  Anthony  Kitrach 
is  to  be  maintained  by  my  heirs  during  his  life.” 

Held,  that  the  children  took  a fee. 

Ejectment  for  an  undivided  one-fifth  part  of  Lot.  No.  23 
in  the  first  range  fronting  on  the  River  Thames,  in  Harwich. 

At  the  assizes  at  Chatham,  before  Draper,  0.  J.  a verdict 
was  taken  for  the  plaintiff  for  one  undivided  seventh  part  of 
the  land,  with  Is.  damages,  subject  to  the  opinion  of  the 
court,  whether  the  will  of  Hugh  Holmes,  through  which  the 
plaintiff  claimed,  devised  to  Sarah,  his  daughter,  the  mother 
of  the  plaintiff,  anything  more  than  an  estate  for  life.  Upon 
leave  reserved  at  the  trial  the  defendant  moved  to  have  a 
verdict  entered  for  him  on  that  objection. 

The  will  ran  thus : — After  the  usual  introduction  stating 
that  he  was  weak  in  body  but  of  sound  mind,  he  made  and 
published  this  as  his  last  will  and  testament,  that  is  to  say : 
“ My  farm,  situated  on  the  River  Thames,  in  the  first  con- 
cession of  the  township  of  Harwich,  number  twenty-three, 
and  likewise  all  the  rest  of  my  personal  goods  and  chattels 
of  what  kind  and  nature  soever,  I give  and  bequeath,  after 
the  decease  of  my  beloved  wife  Sarah,  to  my  children, 
married  as  well  as  unmarried,  to  be  equally  divided  amongst 
them  after  the  youngest  becomes  of  age,  which  said  property 
is  not  to  be  sold  out  of  the  family  • and  I do  strongly  advise 
my  beloved  wife  Sarah  to  give  the  management  of  the  farm 
to  the  two  eldest  sons.  Mr.  Crow’s  and  Mr.  Patterson’s 
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accounts,  and  all  other  lawful  debts  to  be  paid,  my  physician, 
my  expenses  attending  my  sickness  and  my  funeral  expenses 
to  be  paid;  and  I do  further  wish  to  have  all  debts  collected 
due  to  me.  I do  appoint  James  Woods,  Esq.,  attorney  at  law, 
in  the  town  of  Sandwich,  and  my  beloved  wife  Sarah,  my  exe- 
cutors of  this  my  last  will  and  testament,  and  hereby  revok- 
ing all  former  wills  by  me  made : In  witness  whereof/’  &c. 

Then  below  the  signature  and  seal  of  the  testator,  and 
below  the  attestation  clause,  which  was  in  proper  form,  but 
above  the  signatures  of  the  three  witnesses,  were  these  words  : 
uJt  is  my  request , before  signing  the  above , that  Mr.  Anthony 
A.  Kitrach  is  to  be  maintained  by  my  heirs  during  his  life” 

J.  Wilson , Q.  C.,  for  the  plaintiff. 

Prince , for  defendant,  cited  McLennan  v.  Meggatt,  7 U. 
C.  E.  554. 

Kobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  children  of  the  testator  took  a 
fee  under  the  will.  That  he  intended  they  should  is  very 
clear ; still  that  did  not  always  govern  while  the  law  on  this 
subject  continued  upon  its  old  footing,  and  this  will  was 
made  long  before  the  law  was  changed.  Even  so  we  think 
there  is  quite  sufficient  on  the  face  of  the  will  to  entitle 
the  devisees  to  claim  a fee,  though  the  proper  words  of  in- 
heritance are  wanting.  He  gives  to  them  his  farm  and  all 
his  personal  property  in  the  same  sentence,  meaning  clearly 
that  they  were  to  take  the  one  as  entirely  as  the  other.  Then 
he  directs  that  the  property  is  not  to  be  sold  out  of  the  family, 
which  speaks  very  plainly  his  understanding  that  he  was 
giving  the  fee,  for  he  was  willing  that  his  children  should 
sell,  but  with  this  restriction.  But  what  is  quite  conclusive, 
we  think,  is,  that  by  a clause  which  undoubtedly  stands  as 
part  of  his  will,  he  charges  those  to  whom  he  makes  this 
devise  with  the  maintenance  of  a certain  person  named 
during  his  life. 

He  does  not  use  the  word  devisees,  or  children,  it  is  true, 
but  requests  that  this  person  is  to  be  maintained  by  his  heirs  ; 
but  it  is  clear  that  he  means  those  whom  he  had  made  his 
“ heirs,”  and  that  he  uses  the  word  in  the  sense  of  devisees. 
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As  Lord  Denman  observes  in  Doe  dem  Hickman  v.  Hasle- 
wood  (6  A.  & E.  175),  “ words  which  are  supposed  to  have, 
and  which  really  have,  when  correctly  and  technically 
applied,  a precise  and  definite  meaning,  are  bent  and 
diverted  continually  from  that  meaning,  if  the  sense  of  the 
will  requires  it.  ‘ Heirs,’  ‘issue,’  ‘son,’  &c.,  are  familiar 
instances  of  the  kind  now  alluded  to.”  Then,  reading 
devisees  here  instead  of  heirs,  and  his  heir  was  in  fact  one 
of  the  devisees,  it  is  plain  that  the  charge  is  imposed,  not  on 
the  land,  but  on  them , and  this  is  sufficient,  on  the  authority 
of  numerous  cases,  to  carry  the  fee. 

Judgment  for  plaintiff. 


Scott  et  al.  v.  McLeod. 

Tenants  in  common — Ejectment — Proof  of  ouster — Registration. 

One  tenant  in  common  under  a will  conveyed  the  whole  estate,  claiming 
it  as  heir  at  law.  In  ejectment  by  the  other  tenants  in  common  against 
his  grantee — Held , that  proof  of  actual  ouster  was  unnecessary. 

The  conveyance  by  the  heir  at  law  being  executed  in  1833,  and  the  title 
then  unregistered,  it  was  held  clearly  not  requisite  to  register  the  will. 

Ejectment  for  the  east  half  of  Lot  Ho.  13  in  the  fifth 
concession  of  West  Nissouri.  Defence  for  all. 

The  action  was  by  Scott  and  wife,  Maria  Swayze  and 
William  Swayze. 

At  the  trial  at  London,  before  Draper,  C.  J.,  it  was  objected 
by  defendant’s  counsel  that  the  plaintiff  could  not  recover — 
1st.  Because  the  will  of  Isaac  Swayze,  under  whom  the 
plaintiffs  claimed,  had  never  been  registered  in  the  county 
in  which  this  land  was.  The  will  was  made  on  the  13th  of 
February,  1826 ; the  devisee  died  in  1828,  and  his  son  and 
heir  at  law , Francis  Swayze,  conveyed  this  land  in  February, 
1833,  to  one  Darby,  through  whom  the  defendant  claimed, 
which  deed  was  registered  in  1834. 

2ndly.  He  rested  upon  long  possession,  but  it  was  quite 
clear  that  there  had  been  no  occupation  by  any  one  for  so 
long  a period  as  twenty  years. 

The  learned  Chief  Justice,  at  the  trial,  suggested  that  there 
might  be  a difficulty  in  the  way  of  the  plaintiffs’  recovery, 
on  the  ground  of  want  of  any  proof  of  actual  ouster.  / 
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The  will  devised  the  land  on  which  the  testator  lived  to 
his  two  sons,  and  all  the  rest  of  his  real  estate  (which 
included  this  land,  to  his  sons  Francis  and  William  and  his 
daughters  Eleanor  and  Maria,  as  tenants  in  common  in  fee. 
None  of  the  plaintiffs  ever  actually  occupied  the  property 
or  knew  of  it  till  lately. 

One  of  the  parties  claiming  under  Francis’  deed  to  Darby 
went  into  possession  in  1839,  and  defendant  held  under  that 
chain  of  conveyance. 

A verdict  was  rendered  for  the  plaintiffs,  with  leave  to 
defendants  to  move  to  enter  a nonsuit. 

JBecher , Q.  C.,  obtained  a rule  nisi  accordingly,  to  which 
Eccles , Q.  C.,  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  see  no  pretence  for  raising  any  question  in  this  case. 
The  non-registry  of  the  will  can  make  no  difference  under 
the  circumstances.  The  conveyance  by  the  heir  at  law, 
being  registered,  might  prevail  against  the  devisee  on  that 
account,  if  before  the  devise  the  title  in  the  land  had  been 
a registered  title,  but  it  was  not,  the  devisor  holding  the 
title  to  himself  from  the  Crown.  Neither  was  there  any 
necessity  for  proof  of  actual  ouster,  as  in  cases  between 
tenants  in  common  ; for  this  action  is  not  by  one  tenant  in 
common  against  another,  but  by  all  against  a stranger  who 
claims  under  a conveyance  made  by  one  of  the  tenants  in 
common,  but  not  a conveyance  of  his  undivided  interest 
merely  as  one  of  the  devisees,  but  a conveyance  which  he 
assumed  to  make  of  the  whole  estate  as  heir  at  law  of  the 
testator ; and  if  it  had  been  a case  for  applying  the  new 
clauses  in  the  Ejectment  Act,  or  in  the  Common  Law  Pro- 
cedure Act,  respecting  actions  by  joint  tenants  or  tenants  in 
common,  still  those  clauses  would  have  made  no  difference 
in  the  proceeding,  unless  the  defendant  had  given  the 
particular  notice  directed  by  those  enactments,  which  was 
not  done. 

We  therefore  discharge  the  rule  for  nonsuit. 

Rule  discharged. 
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Oeser  y.  Gamble. 

Special  agreement — Right  to  recover  on  common  counts. 

In  November,  1853,  plaintiff  agreed  to  clear  and  fence  twenty  acres  of  de- 
fendant’s farm,  to  be  cleared  fit  for  seed  by  the  10th  of  September,  and 
all  to  be  completed  by  the  20th ; £30  to  be  paid  in  advance,  and  £30  on  the 
15th  of  October.  In  the  following  spring  a fire  occurred  on  the  land  occu- 
pied by  the  defendant,  and  ran  over  a part  which  plaintiff  had  chopped  : 
he  told  defendant  that  this  would  probably  prevent  him  from  finishing 
the  job  in  time,  and  wished  to  give  it  up,  but  the  defendant  persuaded 
him  to  continue,  and  he  went  on  until  the  autumn,  when  he  left  off 
altogether,  alleging  as  a reason  that  he  had  heard  defendant  intended  to 
claim  damages  from  him  for  not  having  finished  in  time.  About  15  acres 
were  then  cleared,  which  defendant  had  put  in  crop. 

Held,  that  he  was  not  entitled  to  recover  upon  the  common  counts  for  the 
work  performed. 

Assumpsit  on  common  counts  for  work  and  labour. 

Pleas — Non-assumpsit  and  payment. 

On  25th  of  November,  1853,  the  parties  entered  into  the 
following  written  agreement : — 

“Articles  of  agreement,  &c. — The  said  Gilbert  Orserdoth  agree 
to  chop,  clear,  and  fence  twenty  acres  of  land  for  the  said  Warren 
Gamble,  on  Lot  No.  1,  in  the  9th  concession  of  Cartwright ; the 
fence  is  to  be  staked,  ridered,  eight-  rails  : the  land  is  to  be  cleared 
fit  for  the  seed  by  the  10th  of  September  next,  and  the  fencing 
and  all  to  be  completed  by  the  20th  of  September  next. 

“ For  which  the  said  Warren  Gamble  is  to  pay  the  said  Gilbert 
Orser  sixty  pounds;  thirty  pounds  in  advance,  and  thirty  pounds 
on  the  15th  of  October,  1855.” 

The  plaintiff  went  on  with  the  chopping  till  the  spring  of 
1854,  when  the  defendant  was  clearing  a small  patch  for 
potatoes  on  another  part  of  the  farm,  and  having  set  fire  to 
his  log  heaps  the  fire  ran  over  upon  about  seven  acres  of  the 
land  which  the  plaintiff  had  chopped,  and  made  it  more  diffi- 
cult for  him  to  clear.  He  expressed  his  doubt  to  the  defend- 
ant whether  he  would  be  able  to  finish  the  twenty  acres  in 
consequence  by  the  time  agreed  upon,  and  wished  to  give  up 
the  job,  but  the  defendant  persuaded  him  to  go  on  with  it, 
said  he  was  sorry  for  the  accident,  and  took  some  blame  to 
himself  for  it,  promising  that  he  would  give  the  defendant 
some  assistance  in  going  on  with  the  work.  In  the  fall  of 
1854,  however,  the  plaintiff  quitted  the  job,  giving  as  a 
reason,  that  he  heard  the  defendant  had  said  he  meant 
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to  claim  damages  from  him,  because  he  had  not  finished 
in  time.  At  that  time  the  plaintiff  had  cleared  about 
fifteen  acres,  and  the  defendant  had  sown  it  with  grain. 
In  the  next  spring,  however,  the  plaintiff  went  on  logging  a 
small  piece  which  he  had  chopped,  and  the  defendants  put  a 
spring  crop  on  it.  That  however  only  made  about  sixteen 
acres,  and  instead  of  fencing  the  whole  the  plaintiff  only  put 
up  about  sixty  rods  of  fence  on  one  side,  and  that  was  not 
staked  or  ridered  as  agreed  upon.  After  that  the  plaintiff 
did  no  more. 

At  the  trial  at  Whitby,  before  Robinson,  C.  J.,  it  was  ob- 
jected by  the  defendant  that  it  wTas  not  competent  to  the 
plaintiff  to  abandon  the  job  at  his  pleasure,  and  then  sue  for 
what  he  had  done.  The  learned  Chief  Justice  held  the  ob- 
jection to  be  well  founded,  seeing  nothing  that  should  take 
this  case  out  of  the  general  rule,  that  a man  cannot  break 
off  in  the  middle  of  a work  which  he  has  engaged  to 
perform,  or  deliver  only  a portion  of  such  goods  as  he  has 
contracted  to  deliver,  and  then  claim  to  be  paid  pro  tanto. 
It  appeared  to  him  that  the  defendant  saying  that  he  would 
not  be  particular  as  to  time,  and  urging  the  plaintiff  to  go  on, 
and  promising  to  help  him,  were  no  reasons  why  the  plain- 
tiff should  hold  himself  relieved  from  the  obligation  to 
finish  the  job  at  any  time,  or  at  least  to  offer  to  finish  it, 
and  to  persist  till  he  was  prevented.  He  could  not  either  in 
reason  say  to  the  defendant,  “ I have  been  told  that  you 
threaten  me  with  an  action  for  not  finishing  my  work  in 
time;  I will  therefore  not  finish  it  at  all,  and  will  appeal 
to  a jury  to  give  me  for  my  work  what  they  may  think  it  to 
be  worth.” 

It  was  urged  that  the  fact  of  the  defendant’s  having  put  in 
crop  the  land  that  had  been  cleared,  was  sufficient  to  throw 
upon  him  the  obligation  to  pay  for  it  at  once;  but  the  learned 
Chief  Justice  saw  nothing  in  that  circumstance  that  should 
have  the  effect.  He  remarked  that  the  agreement  stipulated 
that  the  land  should  be  fit  for  seed  on  the  10th  of  September, 
1854,  though  half  of  the  £60  was  not  to  be  paid  till  the  year 
following:  that  there  was  no  restriction  against  the  defendant 
using  the  land  as  soon  as  it  should  be  cleared : that  it  appeared 
73  (to  75)  14  u.  c.  q.  b. 
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probable  from  some  of  the  testimony  given,  that  the  price 
which  had  been  agreed  upon  in  1853,  for  clearing  and  fenc- 
ing the  twenty  acres  was  considerably  less  than  the  present 
price,  and  lower  probably  than  the  price  generally  paid  then; 
but  on  the  other  hand,  half  the  money  for  the  job  was  to  be 
paid  in  advance : that  it  might  be  that  the  plaintiff  imagined 
that  by  abandoning  the  agreement  and  disabling  himself 
from  suing  upon  it,  he  would  probably  recover  more  upon  a 
quantum  meruit , but  people  should  be  faithful  to  their  en- 
gagements;— and  he  held  that  the  plaintiff  must  finish  what 
he  had  undertaken  to  do,  or  at  least  shew  a readiness  to  do 
so,  before  he  was  in  a condition  to  claim  payment  for  his 
partial  performance. 

The  defendant  accepted  a nonsuit,  with  liberty  to  move 
against  it. 

Crooks  obtained  a rule  nisi  accordingly,  citing  2 Sm.  L. 
C.  20;  Farnsworth  v.  Garrard,  1 Camp.  38;  Read  v.  Rann, 
10  B.  & C.  410 ; Roberts  v.  Havelock,  3 B.  & Ad.  404. 

Dempsey  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  nonsuit  was  proper  in  our  opinion.  We  have  looked 
at  the  authorities  to  which  Mr.  Crooks  referred  us,  but  find 
nothing  in  them  to  support  the  plaintiff’s  case.  The  whole 
doctrine  is  extensively  treated  in  2 Smith’s  Leading  Cases, 
in  the  notes  to  Cutter  v.  Powell ; and  we  consider  this  case 
to  fall  clearly  within  that  class  where  the  plaintiff  has  entered 
into  a contract  indivisible  in  its  nature,  from  which  he  has 
not  been  discharged  by  any  failure  on  the  part  of  the  defend- 
ant to  fulfil  his  part,  or  by  any  refusal  to  allow  the  plaintiff 
to  complete  what  he  engaged  to  do.  In  such  case  the  con- 
tract is  still  open.  The  plaintiff  could  not  rescind  it  at  his 
pleasure,  or  treat  it  as  being  rescinded  through  his  own 
delay  in  performing  it.  Sixty  pounds  were  to  be  paid  for 
clearing  and  fencing  twenty  acres,  half  the  money  to  be  paid 
in  advance,  and  the  remainder  on  a certain  day,  a year  after 
the  work  was  to  have  been  completed.  In  such  a case  the 
plaintiff  must  finish  the  work  for  which  the  remaining  pay- 
ment was  to  be  made.  The  case  of  Sinclair  v.  Bowles  (9  B. 


VAN  ALLAN  V.  FETMEEE. 


579 


& 0.  92),  is  in  principle  like  the  present ; and  it  is  import- 
ant that  the  principles  which  bind  people  to  the  fulfilment  of 
their  engagements  should  be  maintained,  otherwise,  whenever 
a man  has  taken  a job  at  a low  price,  or  when  prices  have 
risen  greatly  after  he  took  it,  he  would  feel  himself  at  liberty 
to  abandon  his  special  contract,  break  off  from  his  work,  and 
sue  on  the  common  counts  for  what  he  has  chosen  to  perform. 

Rule  discharged. 


Van  Allan  v.  Feymeee. 

Action  for  money  received  on  note — Production  of  note. 

Plaintiff,  as  executor,  sued  to  recover  money  received  for  his  testator  on  a 
note  payable  to  him.  The  maker  swore  that  he  had  paid  defendant,  who 
handed  him  the  note,  which  was  still  in  his  possession,  though  with  the 
name  torn  off. 

Held , not  necessary  to  produce  the  note. 

Assumpsit  on  common  counts,  laying  a promise  to  testator, 
and  on  counts  which  averred  a promise  to  the  executor. 

Pleas , non-assumpsit,  and  set  off;  also  traversing  that 
plaintiff  was  executor. 

The  particulars  of  demand  stated  the  claim  to  be  for  £50 
received  by  defendant  from  one  Peter  Saddlemyer  on  account 
of  the  testator ; or  (if  after  his  death),  then  on  account  of 
plaintiff  as  his  executor. 

The  testator,  Bedsted,  had  held  a note  for  £64  against 
Saddlemyer,  of  which  part  had  been  paid  to  him  in  his  life- 
time ; and  some  time  afterwards,  while  Bedsted  was  still 
living,  the  defendant  brought  the  note  to  Saddlemyer  and 
asked  for  the  balance,  which  was  paid  to  him,  about  £40  or 
£41.  His  conduct  in  the  matter  seemed  equivocal,  such  as 
to  leave  it  doubtful  whether  he  was  claiming  the  money  on 
his  own  account,  as  holder  of  the  note  for  value,  or  was 
applying  for  it  as  agent  for  and  on  behalf  of  Bedsted,  who 
was  an  old  man  at  that  time  of  weak  intellect.  Defendant 
was  a connexion  of  his. 

The  jury  found  that  the  note,  which  was  payable  to  Bed- 
sted or  bearer,  was  the  property  of  Bedsted  when  defendant 
received  the  last  payment  upon  it  from  Saddlemyer  ; and 
they  found  for  the  plaintiff  £43  Is.,  which  included  interest 
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The  defendant  offered  no  evidence  at  the  trial,  but  objected 
that  the  plaintiff  was  bound  to  produce  the  note  spoken  of. 
Saddlemyer  swore  that  when  he  paid  to  the  defendant  the 
balance  due  upon  it,  claimed  in  this  suit,  he  took  up  the 
note  and  tore  his  name  off  from  it,  and  that  he  still  had  it 
in,  that  state  at  his  own  house,  not  in  court.  The  learned 
judge  reserved  leave  to  the  defendant  to  move  for  a nonsuit 
on  account  of  the  non-production  of  the  note. 

Brough  obtained  a rule  nisi  accordingly,  citing  Slatterie 
v.  Pooley,  6M.&  W.  664 ; Lawless  v.  Queale,  8 Ir.  L.  R.  882. 

A.  McLean  shewed  cause.  * 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  there  was  no  difficulty  in  the  way  of  the  plain- 
tiff’s recovery  because  his  witness  had  not  the  note  in  court 
which  he  had  taken  up  from  the  defendant.  It  had,  in  fact, 
been  destroyed  by  the  name  being  taken  off,  and  therefore 
could  not  be  produced  as  a perfect  writing,  such  as  it  was 
described  in  evidence.  But  without  that  difficulty  we  think 
there  would  have  been  no  necessity  to  produce  it.  The  note 
was  payable  to  bearer.  It  was  proved  that  the  maker  had 
paid  to  the  testator  a sum  on  account  of  it,  and  afterwards 
paid  the  balance  to  this  defendant,  a connexion  of  the  tes- 
tator, who  came  and  asked  for  it,  saying  that  he  would  get 
the  note  from  the  testator  and  give  it  up  to  Saddlemyer, 
which  he  did.  The  fact  of  the  payment  and  the  amount 
paid  were  both  facts  independent  of  the  contents  of  the  note. 
Whether  the  money  was  received  by  the  defendant  on  his 
own  account  or  as  agent  for  the  testator,  would  not  have 
been  made  evident  by  the  production  of  the  note.  The  jury 
had  to  be  satisfied  of  that  by  the  other  evidence — Slatterie 
v.  Pooley  (6  M.  & W.  664)  goes  much  beyond  this  case, 
which  is  nothing  more  in  principle  than  the  common  case 
of  a payment  for  which  a receipt  was  taken.  It  is  never 
held  necessary  to  produce  the  receipt. 


Rule  discharged. 
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Anne  McIntyre,  Administratrix  of  John  McRae 
McIntyre,  y.  Buchanan. 

Action  for  negligently  allowing  a cellar  on  the  street  to  remain  open — Declara - 
tion — Pleading. 

Declaration,  by  the  plaintiff  as  administratrix  of  J.  M.,  that  the  defendant 
was  possessed  of  a certain  lot  on  the  highway,  on  which  there  was  a 
cellar,  and  that  he  negligently,  carelessly,  and  wrongfully  suffered  the 
said  cellar  to  remain  open  and  uncovered,  whereby  the  said  J . M. , being 
an  infant  under  12  years,  and  from  his  youth  incapable  of  exercising, 
and  not  responsible  for  the  want  of  ordinary  care  and  caution,  and  igno- 
rant of  the  risk,  went  upon  the  beams  across  said  cellar,  fell  in,  and  was 
killed. 

Plea,  that  the  said  J.  M.  improperly  and  unlawfully  went  upon  said 
premises,  and  by  his  own  unlawful  conduct  and  negligence,  and  not 
through  any  default  of  defendant,  slipped  and  fell  in,  and  received  the 
injuries  mentioned. 

Held,  on  demurrer  to  the  plea,  declaration  good,  shewing  sufficiently  that 
the  cellar  was  upon  the  highway  ; plea  bad. 

Declaration;- — Second  count.  That  the  defendant  was  the 
proprietor  and  was  possessed  of  a certain  lot,  messuage  and 
premises,  with  the  appurtenances,  situate  in  the  city  of 
Hamilton,  near  to  and  adjoining  certain  streets  and  public 
highways  there,  on  which  said  last  mentioned  lot,  messuage 
and  premises,  there  was  then  and  still  is  a certain  open 
cellar,  area  or  vault  (with  certain  beams  or  joists  in,  upon 
and  across  the  walls  of  the  said  cellar,  area  or  vault)  of  and 
belonging  to  the  said  lot,  &c. ; yet  the  defendant,  well 
knowing,  &c.,  negligently,  carelessly  and  wrongfully  suffered 
and  permitted  the  said  open  cellar,  area  or  vault,  with  the 
said  beams  or  joists,  in,  upon  and  across  the  walls  thereof,  to 
be  and  continue  without  any  good,  safe,  proper  or  sufficient 
covering,  fence,  guard,  or  other  security  or  protection,  for  a 
long  time — to  wit,  for  the  space  of  six  calendar  months — and 
the  same  was  so  left  without  any  such  covering  or  protection 
during  the  said  period,  by  reason  of  which  said  several 
premises,  and  by  reason  of  such  carelessness  and  negligence 
of  the  defendant  as  last  aforesaid,  and  for  want  of  such  pro- 
tection, the  said  John  McRae  McIntyre  in  his  lifetime,  then 
being  an  infant  under  the  age  of  twelve  years,  and  from  his 
youth  and  tender  age  incapable  of  using  or  exercising 
ordinary  care,  judgment  and  caution,  and  not  responsible 
for  the  want  of  such  care,  judgment  and  caution,  and 
ignorant  of  the  risk  and  danger  of  venturing  or  going  over 
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and  upon  the  said  last  mentioned  cellar,  area  or  vault,  and 
the  said  beams  or  joists,  strayed  and  walked  from  and  oft 
one  of  the  said  last  mentioned  public  streets  or  highways, 
over  and  upon  the  said  cellar,  area  or  vault,  and  the  said 
•beams  or  joists,  and  whilst  so  walking  upon  and  across  the 
said  beams  or  joists  the  said  John  McRae  McIntyre,  in  his 
lifetime,  accidentally  slipped  and  fell  into  the  said  cellar, 
area  or  vault,  and  thereby  was  grievously  injured,  and  by 
reason  of  the  said  injuries  the  said  John  McRae  McIntyre, 
afterwards  and  within  twelve  calendar  months  next  before 
the  commencement  of  this  suit — to  wit,  on,  &c. — died. 

Ninth  plea. — That  at  the  said  time  when,  &c.,  the  said 
John  McRae  McIntyre  improperly  and  unlawfully  proceeded 
and  went  into  and  upon  the  said  messuage  and  premises 
in  said  second  count  mentioned,  and  by  and  through  his,  the 
said  John  McRae  McIntyre’s  own  improper  and  unlawful 
conduct,  carelessness  and  negligence,  and  not  through  any 
negligence  or  default  of  the  defendant,  he  the  said  John 
McRae  McIntyre  slipped  and  fell  into  the  said  cellar  or 
vault,  and  thereby  received  the  injuries  iji  the  said  second 
count  mentioned,  from  the  effects  of  which  he  afterwards 
died,  as  alleged. 

The  plaintiff  demurred  to  this  plea,  stating  several  grounds 
of  exception,  of  which  the  most  material  sufficiently  appears 
in  the  judgment.  The  defendant  joined  in  demurrer,  and 
gave  notice  of  exception  to  the  declaration,  that  it  states  no 
ground  of  action  against  the  defendant,  for  that  it  appears 
therefrom  that  the  action  which  occasioned  the  injury  to  the 
deceased  occurred  under  such  circumstances  that  the  deceased 
could  not  himself  have  sustained  any  action  had  death  not 
ensued. 

O'Reilly,  Q.  C.,  for  the  demurrer,  cited  Bird  v.  Holbrook, 
4 Bing.  628 ; Bridge  v.  Grand  Junction  Railway  Company, 
3 M.  & W.  244;  Gough  v.  Bryan,  2 M.  & W.  770 ; Lynch 
v.  Nurdin,  1 Q.  B.  29. 

Connor,  Q.  C.,  contra,  cited  Stone  v.  Jackson,  16  C.  B. 
199 ; Jordin  v.  Cramp,  8 M.  & W.  782 ; Deane  v.  Clayton, 
7 Taunt.  503;  Blyth  v.  Topliam,  Cro.  Jac.  158;  Martin  v. 
The  Great  Northern  Railway  Company,  16  C.  B.  179 ; 


MCINTYEE  V.  BUCHANAN. 


583 


Davies  v.  Mann,  10  M.  & W.  546 ; Butterfield  v.  Forrester, 
11  East.  60. 

Bobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  ninth  plea  is  demurred  to.  It  is  pleaded  to  the  second 
-count,  and  upon  the  argument  of  the  demurrer  the  defendant 
has  taken  an  exception  to  the  second  count,  but  the  notice 
which  he  gave  of  his  exception  is  hardly  such  in  strictness, 
we  think,  as  would  let  him  into  the  objection.  Admitting, 
however,  that  it  does,  we  think  it  was  fairly  answered. 

The  defendant  objects  that  the  second  count  does  not 
shew  that  the  plaintiff’s  cellar,  into  which  her  child  fell,  was 
near  to  the  highway  ; that  for  all  that  appears  it  may  have 
been  remote  from  it,  in  which  case  no  action  would  lie  by 
any  person  who  had  voluntarily  strayed  from  the  highway 
upon  the  defendant’s  land,  where  he  had  no  business  to  in- 
trude, and  had  fallen  into  the  cellar. 

This  is  quite  true : the  declaration  only  states  that  the 
plaintiff’s  lot  of  land  was  near  the  highway,  not  that  the 
cellar  was;  but  it  states  that  the  defendant  negligently , care- 
lessly, and  wrongfully  suffered  the  cellar  to  remain  uncovered 
and  unguarded,  by  reason  of  which  negligence  the  plaintiff’s 
son  fell  in  and  was  killed. 

This  brings  in  .issue  the  question,  whether  the  defendant 
was  guilty  of  acting  negligently  and  wrongfully  in  leaving 
the  cellar  uncovered  and  unguarded,  and  that  would  have  to 
be  determined  on  the  evidence  upon  a view  of  all  the  cir- 
cumstances, one  of  which  would  be  the  proximity  or  other- 
wise of  the  cellar  to  the  street.  Undoubtedly  it  would 
have  been  better  if  the  declaration  had  averred  that  the 
cellar  itself  was  near  the  street ; but  taking  the  objection 
upon  general  demurrer,  we  think  the  count  is  sufficient,  for 
as  the  lot  on  which  the  cellar  was  dug  is  averred  to  have 
been  near  to  and  adjoining  the  street,  it  stands  indifferent 
on  the  statement  whether  the  cellar  was  or  was  not  adjoin- 
ing the  street,  and  the  plaintiff*  having  taken  upon  herself 
the  burthen  of  proving  that  the  defendant  acted  negligently 
and  wrongfully  in  leaving  it  open,  she  must  be  taken  to 
have  asserted  it  to  be  so  near  as  to  make  the  defendant’s 
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conduct  negligent  and  wrongful;  otherwise  he  is  safe,  for  the 
action  is  wholly  founded  on  an  imputation  of  negligence. 

Then  as  to  the  ninth  plea,  it  does  not  appear  to  us  to  be 
even  in  substance  an  answer  to  the  plaintiff’s  action. 

The  plaintiff  had  herself  plainly  brought  out  in  the 
declaration  the  admitted  fact  that  the  boy  had  gone  off  the- 
street  upon  the  plaintiff’s  premises,  and  so  met  with  the 
accident,  and  she  grounds  her  right  to  complain  of  the 
defendant  under  such  circumstances  upon  the  alleged  fact, 
that  her  child  was,  from  his  tender  age,  incapable  of  using 
ordinary  care  and  caution-,  and  therefore  not  responsible  for 
the  want  of  it,  and  that  he  was  ignorant  of  the  danger  of 
walking  upon  the  beams  over  the  cellar. 

If  that  statement  gave  no  apparent  right  of  action,  upon 
the  ground  that  the  child,  whether  it  wanted  discretion  or 
not,  had  still  no  business  upon  the  defendant’s  premises,  and 
therefore  went  there  at  his  peril,  he  might  have  demurred  te 
the  declaration,  and  so  brought  up  the  question  which  was 
discussed  and  determined  in  Lynch  v.  Nurdin,  1 Q.  B.  29. 

Instead  of  that,  wdiich  we  do  not  say  was  a course  of 
proceeding  which  would  have  promised  success,  the  defendant 
pleads  as  his  defence,  that  the  boy  improperly  and  unlaw- 
fully went  off  the  street  upon  his  premises,  and  so  that  the  . 
accident  was  owing  to  his  own  careless  and  unlawful  conduct, 
leaving  unanswered  and  unnoticed  the  plaintiff’s  allegation 
that  the  child  was  incapable  of  judging  of  the  danger. 

All  the  cases  which  have  been  cited  for  the  defendant  as 
supporting  his  defence  are  inapplicable,  because  in  them 
both  parties  were,  for  all  that  appeared,  capable  of  directing 
their  own  actions,  and  could  therefore  be  properly  held  to 
take  the  consequences  of  their  own  rashness  or  folly,  or  their 
own  want  of  skill  or  care.  In  this  case  the  plaintiff  states 
what  would  prima  facie  make  against  her  action,  but  claims 
to  be  entitled  to  sue  notwithstanding,  by  reason  of  an  alleged 
fact  which  she  depends  upon  as  relieving  her  case  from  the 
application  of  an  objection  that  might  otherwise  be  fatal  te 
it.  The  defendant  neither  denies  the  alleged  fact  nor  ques- 
tions that  it  should  have  the  effect  which  the  plaintiff  ascribes 
to  it,  but  he  relies  upon  that  as  a defence  which  could  only 
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be  so  if  the  alleged  want  of  discretion  did  not  exist,  or  if  it 
were  a fact  that  could  not  be  material  in  the  case. 

We  think  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  plaintiff. 


Charles  y.  Dulmage. 

Land  described  for  patent — Sale  of  for  taxes — Patent  afterwards  issued. 

Where  land  was  returned  under  59  Geo.  III.  ch.  7,  sec.  12,  as  described  for 

patent,  it  was  liable  for  taxes,  and  having  been  regularly  sold  therefor, 
Held , that  the  sheriff’ s deed  must  prevail  against  a patent  subsequently 

issued  to  the  original  nominee. 

Ejectment  for  Lot  31,  8th  concession  of  Brighton  (formerly 
Murray). 

At  the  trial  at  Cobourg,  before  Kobinson,  C.  J.,  a verdict* 
was  by  consent  found  for  the  plaintiff,  and  one  shilling 
damages,  subject  to  the  opinion  of  the  court  upon  the 
following 

CASE. 

The  plaintiff  claims  title  under  a patent  to  herself  as  only 
child  and  heiress- at-1  aw  of  John  Griffith,  deceased,  bearing 
date  April  8th,  A.  D.  1839,  issued  under  a decree  of  the 
Heir  and  Devisee  Commissioners,  and  bearing  the  following 
memorandum : “ O 122nd  Claim  Commissioners,  report  H 2 
in  July,  1837,  admn.  Sir  Francis  Bond  Head,  K.  C.  H., 
privileged  M.  C.  John  Griffith,  original  nominee,  settlement 
duty  performed.” 

The  defendant  claitfis  under  the  following  circumstances : 

The  lot  was  first  included  in  the  return  under  59  Geo.  III. 
ch.  7,  sec.  12,  made  to  the  treasurer  of  the  Newcastle  Dis- 
trict, under  date  the  24th  of  June,  1820,  as  described  for  a 
patent  to  Captain  John  Griffith,  which  return  stated  cor- 
rectly the  facts  contained  in  it. 

On  the  19th  of  February,  1830,  48  acres  of  the  south-east 
angle  of  the  lot  was  sold  for  taxes  to  William  Steele,  and  a 
sheriff’s  deed  given,  dated  10th  July,  1834,  and  registered 
on  the  14th  of  July,  1834. 

On  the  9th  July,  1839,  the  remaining  one  hundred  and 
fifty-two  acres  were  sold  to  the  same  William  Steele  for 
taxes,  and  a sheriff’s  deed  given,  dated  20th  November, 
1840,  and  registered  on  the  30th  November,  1S40. 
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It  is  admitted  there  was  no  distress  on  the  land,  and  that 
so  far  as  the  sheriff’s  proceedings  are  concerned,  the  sales 
were  regular. 

The  defendant  claims  the  east  half,  to  which  the  defence 
is  limited,  under  conveyances  from  William  Steele. 

The  question  for  the-  court  is,  whether  the  plaintiff  is 
entitled  to  succeed  for  all  or  any  of  the  east  half  of  the  lot — 
that  is  to  say,  whether  both  or  either  of  the  sheriff’s  deeds 
can  prevail  against  the  plaintiff’s  title  under  the  patent,  and 
it  is  agreed  that  the  verdict  be  entered  according  to  the 
finding  of  the  court. 

Patterson  for  the  plaintiff. 

F.  Boulton  for  defendant. 

.Robinson,  C.  J. — We  think  that  the  defence  was  entitled 
to  prevail  for  both  parcels  of  land  sold  by  the  sheriff  for 
taxes.  There  is  not  the  slightest  room  for  doubt  upon  the 
provisions  of  the  several  statutes  relating  to  land  assessments, 
and  the  sale  of  land  for  taxes,  that  the  rates  were  authorized 
to  be  imposed  from  the  time  that  the  lands  were  returned 
to  the  treasurer  of  the  county  by  the  surveyor-general  as 
having  been  described  for  patent,  although  no  patent  had 
yet  been  issued.  The  words  of  the  first  statute  are  plain 
upon  that  point,  and  we  have  repeatedly  held  that  they 
admit  of  no  doubt ; and  the  legislature,  no  doubt,  meant 
that,  for  otherwise  the  intended  grantee  of  the  land,  fully 
secure  that  the  crown  would  not  disturb  him,  might  delay 
suing  out  his  patent  merely  to  avoid  the  taxes. 

Then  it  is  equally  plain,  that  if  the  land  was  liable  to  the 
tax  it  was  made  liable  to  be  sold  in  case  of  non-payment ; 
and  it  is  admitted  that  in  point  of  form  all  was  regularly 
done  by  the  county  officers. 

That  being  so,  we  are  clear  that  the  crown,  by  issuing  the 
patent  afterwards  to  the  person  who  had  neglected  to  pay 
the  taxes,  could  not  render  nugatory  and  void  all  that  had 
been  done  under  the  express  provisions  of  the  Acts  of  Par- 
liament, for  that  would  be  setting  up  the  authority  of  the 
crown  against  that  of  the  legislature. 

McLean,  J. — By  the  12th  section  of  59  Geo.  III.  ch.  7, 
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the  surveyor-general  was  required,  on  or  before  the  first  day 
of  July,  1820,  to  furnish  the  treasurers  of  the  several  dis- 
tricts with  a list  or  schedule  of  the  lots  in  every  town  or 
township  within  their  respective  districts,  as  the  same  is 
designated  by  numbers  and  concessions,  or  otherwise,  upon 
the  original  plan  thereof,  in  which  list  it  must  be  specified, 
in  columns  opposite  to  each  lot,  to  whom  the  said  lot,  or  any, 
and  what  part  thereof  has  been  described  as  granted  by  His 
Majesty,  and  whether  any  part  remains  ungranted,  and  also 
what  lots  are  reserved  as  crown  or  clergy  reserves,  or  for 
other  public  purposes,  and  to  whom  such  reserves  or  any  part 
have  been  leased;  and  a similar  return  wasto  be  transmitted  an- 
nually thereafter  on  or  before  the  1st  day  of  July  in  each  year. 

Then  by  the  13th  section  of  the  same  Act,  all  lands  de- 
scribed in  the  said  schedule  as  having  been  granted  or  let  to 
lease  by  His  Majesty,  are  from  the  time  they  are  so  returned 
made  subject  to  be  assessed  and  charged  to  the  payment  of 
the  rates  or  taxes  imposed  by  the  Act ; and  the  same  section 
authorizes  the  collection  of  such  rates  and  taxes  by  distress 
when  any  can  be  found  upon  the  land.  By  the  14th  section 
it  is  made  the  duty  of  treasurers  to  keep  an  account  against 
each  lot  or  parcel  of  land  “ according  to  the  list  or  schedule 
furnished  by  the  surveyor-general,”  enumerating  every  lot 
and  describing  the  same  as  in  the  schedule ; and  by  the  15th 
section  an  accumulation  of  rates  is  imposed  if  suffered  to 
remain  in  arrear  beyond  a certain  period. 

Under  that  statute,  all  lands  specified  in  the  surveyor- 
general’s  schedule  as  having  been  granted  or  let  to  lease,  are 
made  liable  to  the  payment  of  rates;  but  as  these  rates  could 
not  be  collected  except  when  there  was  distress  on  the  land 
sufficient  to  cover  the  amount,  the  Act  6 Geo.  IY.  ch.  7,  was 
passed  to  authorize  the  sale  of  the  land,  or  a portion  of  it,  for 
the  satisfaction  of  the  taxes  in  arrear.  The  mode  of  pro- 
ceeding prescribed  by  that  Act  is  admitted  to  have  been  pur- 
sued in  the  sale  of  the  lot  now  in  controversy,  and  it.was  not 
redeemed  within  the  time  allowed  by  the  statute.  If  then  it 
was  liable  to  be  rated  and  sold,  the  party  who  purchased  and 
obtained  the  sheriff’s  deed  must  have  acquired  a good  title  in 
law,  though  in  fact  the  patent  from  the  crown  may  not  have 
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been  issued  at  the  time.  It  was  returned  on  the  surveyor- 
general’s  schedule  and  described  therein  as  having  been 
granted  by  His  Majesty.  Being  so  returned  it  became  liable 
under  the  Act  to  be  rated  as  the  property  of  the  individual 
mentioned  in  the  schedule  as  the  grantee. 

The  rates  not  being  paid,  it  was  subject  to  the  same 
remedies  as  all  other  lots  for  their  collection,  and  by  the  18th 
section  of  Geo.  IY.  ch.  7,  the  sheriff  was  authorized  to  give 
a deed  in  fee  simple  to  the  purchaser,  the  lot  when  sold  not 
being  redeemed.  That  deed  in  fee  simple  must  have  the 
effect  of  superseding  any  other  title,  whether  in  the  crown  or 
in  an  individual,  otherwise  the  statute  must  be  inoperative. 
The  Court  of  Common  Pleas,  in  a recent  case  (a)  have  taken 
this  view  of  the  effect  of  the  law,  and  I think  there  is  no 
doubt  that  it  is  the  correct  view,  and  that  the  defendant  is 
entitled  to  judgment  in  this  case. 

Buens,  J.,  concurred. 

Judgment  for  defendant. 


The  Queen  v.  Madden. 

On  an  indictment  for  bigamy  the  first  wife  is  not  admissible  as  a witness 
to  prove  that  her  marriage  with  the  prisoner  was  invalid. 

The  prisoner  was  convicted  before  Richards,  J.,  at  Wood- 
stock,  of  the  crime  of  bigamy. 

The  counsel  for  the  prisoner  proposed  to  call  the  first  wife 
to  shew  that  her  name  was  not  Mary  Murphy  at  the  time  of 
her  marriage,  as  mentioned  in  the  indictment,  but  Mary 
Parlington.  He  also  proposed  to  prove  by  her,  that  the 
prisoner  at  the  time  of  his  marriage  with  her  was  delirious 
from  disease,  and  incapable  of  contracting  a valid  marriage: 
that  whatever  marriage  was  then  solemnized  was  only  one 
“ de facto ,”  and  not  u de  jure that  in  fact  she  and  the 
prisoner  never  considered  themselves  as  man  and  wife. 

The  learned  judge  refused  to  admit  her  as  a witness  to 
prove  these  facts. 

The  prisoner  was  found  guilty,  and  sentenced  to  two  years’ 
imprisonment  at  hard  labour  in  the  provincial  penitentiary, 


(a)  Ryckman  v.  Van  Volkenburgh,  not  yet  reported. 
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but  the  execution  of  the  sentence  was  delayed  until  the 
opinion  of  this  court  should  be  taken  as  to  the  admissibility 
of  the  witness  tendered  to  give  such  evidence. 

R.  A.  Harrison , for  the  crown. 

Blevins , contra,  cited  Regina  v.  Gooding,  1 Car.  & Marsh, 
297 ; Peat’s  Case,  1 Lew.  C.  C.  Ill,  288  ; Wells  v.  Fletcher, 

5 C.  & P.  12. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  first  wife  was  properly  rejected, 
though  it  is  evident  that  the  question  of  her  competency  or 
incompetency  affords  ground  for  much  ingenious  argument 
on  both  sides.  In  treatises  on  criminal  law,  from  Lord 
Hall  downwards,  it  is  stated  as  a clear  proposition  that  on  a 
trial  for  bigamy  the  first  wife  cannot  be  a witness  either  for 
or  against  her  husband,  but  that  the  second  wife  (so  to  call 
her)  can,  for  she  is  not  legally  the  wife  of  the  defendant, 
though  the  ceremony  of  marriage  may  have  passed  between 
them.  It  is  very  obvious  to  remark  that  both  these  proposi- 
tions assume  that  the  first  marriage  was  a valid  marriage, 
but  that  if  the  fact  were  otherwise,  then  the  foundation  for 
applying  the  principle  fails,  for  in  that  case  the  first  woman, 
not  being  the  wife  of  the  party,  may  be  called  as  a witness 
for  or  against  him,  while  the  second  woman  being  in  law  his 
wife  if  there  was  nothing  irregular  in  the  marriage  solem- 
nized with  her),  must  be  really  the  legal  wife  of  the  defend- 
ant, and  so  inadmissible  as  a witness  for  or  against  him. 
It  would  seem  at  first  to  be  most  unlikely  that  the  question 
presented  in  this  case  could  have  remained  for  any  length 
of  time  unsettled,  but  upon  reflection  it  is  not  surprising, 
because  the  prosecution  for  bigamy  is  generally  instituted  by 
the  first  wife  or  her  friends,  and  it  is  not  likely  therefore  that 
she  would  be  offered  as  a witness  for  the  defendant ; still  it 
might  occasionally  happen,  as  it  has  happened  here. 

We  find  nothing  expressly  in  point,  where  the  point  has 
been  raised  on  a trial  for  bigamy,  except  in  Peat’s  case  re- 
ferred to  in  the  argument,  and  reported  in  the  2nd  volume  of 
Lewin’s  Crown  Cases,  p.  111.  The  note  of  the  case  is  short. 
The  question  was,  as  the  reporter  tells  us,  whether  the  re- 
puted first  wife  of  the  prisoner  was  a competent  witness  to 
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prove  that  her  marriage  with  the  prisoner  was  illegal,  and 
that  she  was  not  his  wife.  Alderson,  Baron,  who  presided 
at  the  trial,  held  that  she  was  not  competent.  That  would 
seem  to  settle  the  question  before  us  so  far  as  the  opinion  of 
the  individual  judge  could  settle  it,  but  in  a subsequent  page, 
288,  the  reporter  returns  to  the  case,  and  tells  us  that  what 
the  prisoner  wished  to  prove  by  calling  his  reputed  first  wife 
was  that  his  marriage  with  her  was  void,  because  she  had  a 
husband  by  a previous  marriage  living  at  the  time. 

This  placed  the  learned  baron  at  the  trial  precisely  in  the 
position  in  which  the  learned  judge  was  placed  in  this  case. 
He  had  to  determine  a point  which  he  might  consider  as  one 
of  the  first  impression.  The  reporter  tells  us  that  Baron 
Alderson  was  at  first  induced  to  think  that  she  might  be  # 
examined  simply  to  the  fact  of  her  being  the  wife  or  not  of 
the  prisoner,  but  after  conferring  with  Williams,  J.  (who  no 
doubt  was  holding  the  civil  court  at  Liverpool,  where  the 
point  arose)  he  determined  not  to  receive  her  evidence,  but 
to  reserve  the  point  in  the  event  of  a conviction  for  the  de- 
cision of  the  judges.  The  prisoner  was  acquitted,  however, 
and  so  the  case  was  not  afterwards  heard  of.  The  reporter 
has  a note  to  the  case,  whether  the  judgment  was  not  given 
upon  the  wrong  issue;  and  he  intimates  that  it  should  have 
been  considered  proper  to  ask  the  witness  upon  her  voir  dire 
whether  she  was  the  legal  wife  of  the  prisoner,  and  to  examine 
her  upon  that  collateral  issue,  and  if  it  should  appear  on  her 
evidence  so  taken  that  she  was  not  the  legal  wife  of  the 
prisoner,  then  her  competency  to  be  examined  as  a witness 
upon  the  merits  of  the  case  would  be  established.  That 
opinion,  or  rather  suggestion,  does  not,  we  fear,  derive  any 
great  weight  from  the  mere  authority  of  the  reporter.  The 
first  impression  of  Baron  Alderson,  however  hastily  formed, 
would  be  considered  entitled  to  much  authority  from  his  long 
experience,  and  his  acknowledged  eminence  as  a criminal 
judge,  but  his  second  thought  upon  the  point,  after  delibera- 
tion and  conference  with  his  brother  judge,  can  more  safely 
be  relied  upon.  After  all,  however,  it  is  not  that  kind  of 
decision  that  could  be  allowed  to  prevail  if  it  stood  opposed 
to  any  judgment  that  had  been  given  upon  the  point  by  the 
judges  after  a solemn  argument ; but  we  have  found  no  such 
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judgment,  nor  any  judicial  authority  against  what  Baron 
Alderson  held  after  consultation  with  his  brother  judge, 
and  in  reason  and  upon  principle  we  think  their  view  was 
the  correct  one.  Where  a man  is  upon  his  trial  for  larceny, 
or  any  offence  other  than  bigamy,  or  where  an  issue  is  being 
tried  in  a civil  case,  and  the  reputed  wife  has  been  called  as 
a witness  for  hefr  husband,  the  question  has  in  several  cases 
arisen,  whether  she  could  not  be  allowed  to  prove  on  her 
voir  dire  in  the  first  place  that  she  was  really  not  his  wife, 
and  then  be  received  as  a witness  in  the  case.  The  decisions 
under  such  circumstances  have  been  rather  contradictory  {a), 
but  they  could  not  govern,  we  think,  upon  a trial  for  bigamy. 
The  question  put  to  the  reputed  first  wife  then,  if  put  upon 
the  voir  dire,  could  not  reasonably  be  looked  upon  as  put  upon 
the  trial  of  a collateral  issue,  or  in  the  case  of  a preliminary 
investigation,  for  if  she  should  give  the  answer  which  the 
prisoner  expects  from  her — namely,  that  she  was  not  legally 
married  to  him — the  whole  case  falls  at  once  to  the  ground  ; 
there  is  an  end  of  the  prosecution  for  bigamy,  and  she  can 
have  nothing  further  to  speak  to.  Her  evidence  in  answer 
to  such  question  goes  at  once  to  the  prisoner’s  acquittal. 

As  we  have  already  stated,  there  is  room  for  much  argu- 
ment, rather  ingenious  than  solid,  but  authority,  so  far  as  it 
goes,  is  against  the  admission  of  the  witness,  and  that  we 
think  is  the  case  also  upon  reason  and  principle. 

Our  opinion  is  that  the  conviction  was  proper. 

Conviction  affirmed. 


Regina  v.  Gzowski  et  al. 

Indictment — Certiorari. 

After  verdict  of  acquittal  for  nuisance  a motion  was  made  for  a certiorari 
to  remove  the  indictment,  with  a view  to  obtain  a new  trial,  no  ground 
being  shewn  by  affidavit ; and  the  new  trial  was  moved  for  on  the  same 
day,  being  the  fourth  day  of  term. 

Held,  that  the  certiorari,  after  acquittal,  could  not  issue  as  of  course ; but 
that  if  it  could,  it  would  have  been  unnecessary  to  move  for  a new  trial 
within  the  first  four  days  of  term. 

Connor , Q.  C.,  moved  for  certiorari  to  remove  an  indict- 
ment for  nuisance  (to  a highway)  after  trial  and  verdict  of 

(a)  See  Bentley  v.  Cooke,  3 Dougl.  423;  Regina  v.  Young,  5 Cox.  C.  C.  296. 
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acquittal  of  all  the  defendants,  at  the  assizes,  upon  an 
indictment  found  there. 

He  laid  no  ground  for  the  removal  by  affidavits,  but  alleged 
that  his  object  was  to  obtain  a new  trial,  and  that  he  made 
this  application  with  the  concurrence  of  theAttorney.General. 

At  the  same  time  he  made  this  motion  (being  on  the  fourth 
day  of  the  term  next  following  the  assizes)  he  moved  also  for 
a new  trial,  on  the  ground  of  misdirection  at  the  trial,  in 
directing  the  acquittal  of  two  of  the  six  defendants. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  cannot,  we  apprehend,  entertain  the  motion  for  a new 
trial  until  we  are  in  possession  of  the  record ; and  we  do  not 
see  any  object  in  pressing  it,  since  the  rule  of  practice  which 
compels  to  move  in  the  first  four  days  of  term  can  only  in 
reason  apply  when  the  trial  has  been  on  a record  emanating 
from  this  court. 

Then  as  to  the  certiorari , if  it  were  granted  it  might 
properly,  I suppose,  and  perhaps  should  be  directed  to  the 
Clerk  of  the  Crown,  who  has  by  statute  custody  of  the 
record.  But  it  seems  to  us  that  it  would  be  out  of  precedent 
to  grant  it.  If  the  Attorney  General  can  of  right  obtain  a 
certiorari,  he  requires  no  order  of  the  court  or  fiat  of  a judge. 

But  we  apprehend  after  verdict  of  acquittal  it  cannot  be 
thus  removed  as  of  course ; and  if  an  order  from  the  court 
is  necessary,  then  we  must  consider  whether  it  is  right  that 
it  should  issue. 

We  can  see  nothing  to  warrant  it. 


Smith  y.  McIntosh. 

Libel — Evidence. 

In  an  action  for  libel  against  a surgeon,  respecting  alleged  unskilful 
treatment  by  him  of  a fractured  thigh,  a question  was  raised  whether 
the  failure  to  cure  wa£  not  owing  to  the  rough  treatment  of  the  patient 
by  his  master,  and  defendant  desired  to  prove  that  the  patient  had  been 
heard  to  complain  of  such  usage. 

Semble,  that  such  evidence  was  admissible. 

The  plaintiff,  a surgeon,  sued  for  a libel  published  by 
defendant,  editor  of  a newspaper,  respecting  an  alleged 
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unskilful  and  negligent  treatment  by  plaintiff  of  a case  of 
fractured  thigh  of  one  Coffey. 

Pleas . — Not  guilty,  and  the  truth  of  the  statement  pleaded 
in  justification. 

At  the  trial  at  London,  before  Draper,  C.  J.,  the  jury 
found  for  defendant  on  both  issues. 

Beeher , Q.  C.,  moved  for  a new  trial,  on  the  law  and 
evidence,  and  for  rejection  of  evidence. 

The  facts  of  the  case  appear  in  the  judgment. 

Robinson,  C.  J.,  delivered- the  judgment  of  the  court. 

The  evidence  on  the  special  plea  was  conflicting,  but  we 
cannot  say  that  the  jury  were  not  warranted  in  holding  it 
proved.  And  then  they  have  found  on  the  general  issue 
that  defendant  did  not  maliciously  publish  a libel  upon  the 
plaintiff,  which  verdict  we  should  have  difficulty  in  setting 
aside  merely  upon  the  evidence,  if  it  be  not  most  clearly 
against  evidence ; for  that  would  be  putting  defendant  twice 
upon  his  trial  on  the  merits,  which  in  such  a case  is  scarcely 
ever  done,  if  ever. 

As  to  the  complaint  of  rejection,  there  was  a question 
raised  whether  the  failure  of  the  cure  (for  the  boy’s  broken 
leg  is  two  inches  and  three  quarters  shorter  than  the  other, 
though  the  fracture  was  simple)  was  not  owing  to  the  rough 
treatment. exhibited  towards  him  by  his  master,  Watt,  while 
he  was  yet  suffering  under  the  disability,  rather  than  to  the 
plaintiff’s  want  of  skill  or  care.  The  boy  denied  the  alleged 
ill  treatment  by  his  master,  and  other  witnesses  disproved 
it ; while  on  the  defendant’s  side  there  was  a good  deal  of 
evidence  to  shew  such  rough  usage  by  the  master.  The 
defendant’s  counsel  wished  to  prove  by  a witness  that  he 
had  heard  the  boy  complain  of  ill  usage  received  from  his 
master,  Watt,  before  his  recovery.  The. learned  judge 
rejected  such  evidence  as  not  bearing  sufficiently  on  the 
issue,  which  was  upon  the  skill  and  care  of  the  plaintiff. 

I rather  think  the  evidence  might  have  been  received, 
because  it  bore  upon  the  question  of  the  boy’s  credibility, 
who  had  been  called  as  a witness  for  the  defendant ; and 
besides,  so  far  it  bore  upon  the  question  of  the  truth  of 
75  (to  77)  14  u.  c.  q.  b. 
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the  plea,  that  if  the  failure  in  the  cure  was  wholly  or  in  part 
owing  to  the  rough  usage  by  a third  party,  that  tended  to 
relieve  the  plaintiff  from  the  charges  contained  in  the  libel. 

Still  we  think  we  ought  not  to  interfere  on  this  ground, 
for  there  were  other  witnesses  on  both  sides  who  testified 
from  their  own  knowledge  as  to  the  conduct  of  the  boy’s 
master  towards  him  ; and  no  doubt,  however  rough  and 
inhuman  that  might  have  been,  the  publisher  would  not 
on  that  account  be  deprived  of  the  benefit  of  his  plea,  if  he 
shewed  such  want  of  skill  or  care  in  the  plaintiff  as  the  libel 
imputed. 

Rule  refused. 


Walton  y.  Andbew. 

Debt  on  judgment — Pleading — Admission  of  assets — Proof  of  devastavit. 

Plaintiff  had  sued  defendant  as  administrator  upon  a special  agreement  by 
testator  to  take  care  of  and  re-deliver  certain  wheat,  alleging  in  different 
counts  a promise  and  breach  by  testator  and  defendant  respectively.  The 
defendant  suffered  judgment  by  default  as  to  the  second  count,  and  after- 
wards confessed  judgment  as  to  the  first.  In  an  action  of  debt  on  the 
judgment,  suggesting  a devastavit. 

Held,  that  the  admission  of  assets  afforded  by  the  pleadings  could  not  be 
rebutted  by  shewing  that  when  the  original  judgment  was  recovered 
there  were  assets  to  satisfy  it,  but  that  afterwards,  a sale  being  forced, 
they  proved  insufficient. 

The  declaration  set  forth  that  the  plaintiff,  on  the  13th  of 
June,  1851,  recovered  a judgment  in  the  Court  of  Common 
Pleas  against  the  defendant  as  administrator  of  one  John 
Sutherland  deceased,  for  £110  19s.  5d.  in  an  action  on 
promises : that  he  afterwards  took  out  an  execution  on  that 
judgment,  to  be  levied  of  the  goods  of  the  testator : that  at 
that  time  goods,  chattels,  and  means  ufficient  to  satisfy  the 
judgment  had  come  to  the  hands  of  defendant  to  be  admin- 
istered, and  that  defendant  wasted  the  same,  &c.,  whereby 
an  action  hath  accrued  to  the  plaintiff  to  demand  from 
defendant  the  sum  of  £50  (the  sum  sued  for),  and  that 
defendant  had  not  paid  the  same. 

The  defendant  pleaded — l£t.  A plea  demurred  to.  2nd. 
A plea  traversing  the  alleged  devastavit. 

The  original  action  of  this  plaintiff,  against  the  defendant 
as  administrator  of  Sutherland,  was  in  assumpsit. 
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The  first  count  was  special,  on  a promise  by  testator  to 
take  care  of  and  re-deliver  to  the  plaintiff,  upon  request,  a 
certain  quantity  of  wheat,  which  the  plaintiff  had  delivered 
to  him  to  be  safely  kept,  alleging  that  he  would  not  re-deliver 
the  wheat  when  requested,  and  that  by  his  negligence  it  was 
afterwards  wholly  lost. 

The  second  count,  alleging  a delivery  by  plaintiff  to  the 
testator  of  the  wheat,  to  be  kept,  &c.,  as  stated  in  the  first 
count,  and  alleging  that  after  testator’s  death  the  same  wheat 
came  into  the  hands  of  this  defendant  as  administrator , 
for  the  same  purpose,  and  that  thereupon  defendant  as 
administrator , in  consideration  of  the  premises,  then  pro- 
mised the  plaintiff  to  take  due  care  of  the  wheat,  and  to 
re-deliver  the  same  to  plaintiff  when  defendant,  as  adminis- 
trator as  aforesaid,  should  be  requested,  &c. : averring 
subsequent  request  to  re-deliver,  and  breach,  and  the  loss  of 
the  wheat  by  defendant’s  negligence. 

3rd.  A common  count  in  assumpsit.  4th.  A count  on 
account  stated. — General  conclusion,  that  Sutherland  in  his 
life-time,  and  defendant  as  administrator  since  his  death, 
repeatedly  disregarded  the  same  promises,  and  neither  of 
them  hath  paid  the  several  moneys,  or  any  part  thereof,  to 
the  plaintiff’s  damage  of  £100. 

The  defendant,  by  his  attorney,  pleaded — 1st.  As  to  the 
third  and  subsequent  counts,  set-off. 

2nd.  As  to  the  1st  count,  traversed  the  request  to  testator 
to  re-deliver  the  wheat. 

And  as  to  the  second  count,  the  defendant  suffered  judg- 
ment to  go  by  default.  “ Whereby,”  it  was  entered  on  the 
record,  “ the  said  plaintiff  ought  to.  recover  against  the  said 
defendant  his  damages  on  occasion  of  the  not  performing  the 
said  promises  of  the  said  defendant  in  the  second  count  men- 
tioned.” And  a venire  was  awarded  for  the  assizes  on  the 
5th  of  May,  1856,  to  try  the  issues  and  assess  the  damages ; 
at  which  day  came  the  parties,  and  the  defendant,  “ relin- 
quishing the  pleas  by  him  pleaded,  confesses  the  action  of 
the  plaintiff,  and  that  Sutherland  in  his  life-time  did  promise 
as  the  plaintiff  hath  alleged,  and  that  the  plaintiff  hath  sus- 
tained damage  by  the  non-performance  to  £100.” 

And  thereupon  the  plaintiff  “ prays  judgment,  and  his 


596  QUEERS  BENCH,  MICHAELMAS  TERM,  20  VIC. 

damages  so  acknowledged,  together  with  his  costs  and 
charges,  &c.,  to  be  adjudged  to  him.” 

And  the  judgment  wTas,that  the  plaintiff  do  recover  against 
defendant,  as  administrator  as  aforesaid , his  damages  afore- 
said to  £100,  in  form  aforesaid  acknowledged,  and  also 
£10  19s.  5d.  for  his  said  costs  and  charges  by  the  court 
adjudged  to  the  plaintiff,  and  with  his  assent,  which  said 
damages,  costs  and  charges,  in  the  whole,  amount  to  £110 
19s.  5d.,  to  be  levied  of  the  goods  and  chattels  which  were 
of  the  said  John  Sutherland  at  the  time  of  his  death,  in  the 
hands  of  the  defendant  as  administrator  as  aforesaid,  to  be 
administered,  if  he  hath  so  much  thereof  in  his  hands  to  be 
administered;”  and  if  not,  then  £10  19s.  5d.,  the  costs  and 
charges  aforesaid,  to  be  levied  of  the  proper  goods  and 
chattels  of  the  defendant.1' 

A Fi.  Fa.  issued  in  accordance  with  the  judgment,  to 
which  the  sheriff  returned,  that  defendant  had  no  goods  of 
Sutherland’s  on  his  hands  to  be  administered,  and  that  he 
had  made  the  £10  19s.  5d.  (the  costs)  of  the  goods  of  the 
defendant. 

The  jury  found  for  the  plaintiff,  £25  10s.  damages. 

Horton  obtained  a rule  nisi  for  a new  trial  on  the  law  and 
evidence,  and  on  affidavits.  He  cited  Palmer  v.  Waller  et  al., 
1 M.  & W.  689;  Leonard  v.  Simpson,  2 Bing.  N.  0.  176 ; 
Wood  v.  Leeming,  2 O.  S.  508. 

Fccles , Q.  C.,  shewed  cause. 

There  were  affidavits  in  support  of  the  rule  nisi  for  a new 
trial  made  by  defendant’s  attorney,  in  wrhich  he  swore  that 
at  the  time  the  original  action  was  commenced,  the  testator 
was  but  lately  dead,  and  at  the  time  of  the  pleas  pleaded  and 
of  judgment  being  obtained,  there  were  several  other  judg- 
ments then  already  entered  up,  but  the  inventory  of  the 
estate  shewed  assets  far  exceeding  all  the  judgments  together; 
so  that  if  the  defendant  had  pleaded  a want  of  assets  he  must 
have  failed;  but  that  since  the  plaintiff ’s  judgment  was  en- 
tered up,  and  a sale  forced  of  the  effects  of  the  estate  on  the 
prior  judgments,  the  estate  had  not  realized  what  it  other- 
wise might,  and  it  had  been  made  evident  that  the  valuation 
of  the  effects  of  the  estate  was  erroneous  to  a great  degree. 

He  further  swore,  that  in  preparing  his  evidence  for  the 
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trial  of  this  cause,  he  was  advised  and  believed  that  the  writs 
ofFi.  Fa.,  which  he  did  produce  on  the  trial,  with  the  returns 
thereof,  would  be  sufficient  proof  of -the  judgments  obtained 
against  the  defendant  as  administrator,  and  of  their  several 
dates.  And  that  if  a new  trial  should  be  granted,  he  would 
be  able  to  produce  the  records  of  those  judgments,  which 
were  all  prior  to  the  plaintiff ’s. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  seems  strange,  when  we  consider  the  nature  of  the 
original  action,  that  there  should  be  any  question  between 
these  parties  upon  the  sufficiency  of  proof  of  a devastavit, 
for  the  declaration  in  the  first  action  stated  a breach  of  a 
special  agreement  made  by  the  defendant  himself  after  the 
death  of  his  testator,  and  as  to  that  count  the  defendant 
suffered  judgment  by  default,  and  afterwards  he  confessed 
judgment  as  to  that  part  of  the  cause  of  action  which  would 
affect  him  only  in  his  representative  capacity.  This  was  a 
plain  admission  of  assets,  and  subjects  him  to  the  charge  of 
having  wasted  the  assets  if  he  has  no  means  now  of  satisfying 
the  debt  which  he  thus  confessed,  to  say  nothing  of  that  part 
of  the  cause  of  action  on  which  he  was  liable  personally,  and 
in  regard  to  which  he  suffered  judgment  by  nil  dicit. 

Then  how  does  he  attempt  to  relieve  himself  from  this 
inference  which  the  law  warrants  to  be  drawn  against  him  ? 

He  says  the  goods  were  overvalued  when  appraised,  and 
that  he  was  thereby  led  into  error.  We  cannot,  in  our 
opinion,  allow  him  to  say  tlilit,  unless  possibly  under  some 
very  peculiar  circumstances,  shewing  a fraud  practised  upon 
him  against  which  no  diligence  could  have  guarded. 

Then  he  intimates  that  when  he  confessed  judgment  in 
favour  of  this  plaintiff  he  thought  he  had,  and  perhaps 
really  had,  assets  enough  not  only  to  satisfy  this  debt,  but 
also  the  other  judgments  which  he  had  confessed. 

Then  if  so,  surely  he  was  bound  to  make  that  use  of  the 
assets,  and  voluntarily  to  pay  the  debts.  It  is  no  excuse  to 
say  to  this  plaintiff  that  if  he  had  at  once  enforced  his  judg- 
ment he  might  have  been  paid,  but  that  as  he  chose  to  lie  by 
— in  other  words,  was  indulgent  and  waited — he  was  not  paid ; 
and  that  when  at  last  he  proceeded  to  enforce  his  judgment, 
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that  quickened  the  others  and  led  to  their  taking  measures 
which  brought  on  a forced  sale  in  execution  of  the  assets,, 
attended  with  a great  sacrifice,  and  so  there  turned  out  not 
to  be  enough  to  satisfy  all.  The  defendant  had  placed 
himself  in  that  situation  that  he  had  assumed  to  satisfy  all,, 
and  had  admitted  that  he  had  assets  to  do  so.  He  ought 
then  to  have  made  the  most  of  the  assets,  instead  of  lying 
by  and  doing  nothing  till  the  sacrifice  which  he  complains 
of  was  incurred.  We  do  not  say  that  there  might  not  pos- 
sibly have  been  circumstances  which  would  have  enabled 
the  defendant,  notwithstanding  he  had  confessed  judgment 
to  this  plaintiff,  to  relieve  himself  from  the  imputation  of  a 
devastavit,  and  to  save  himself  from  answering  de  boni& 
projpriis , but  he  has  shewn  nothing  of  the  kind. 

We  are  of  opinion  that  the  rule  for  a new  trial  should  be 
discharged. 

Kule  discharged. 


Chase  v.  Scripture. 

Landlord  and  tenant — Entry  under  colour  of  distress — License  of  joint  tenant — 
Evidence — General  issue  per  statute — Excessive  damages — New  trial  refused. 

Defendant,  in  October,  1855,  leased  certain  premises  to  one  W.  and  the 
plaintiff  as  joint  tenants,  to  hold  for  seven  years  from  the  1st  of  October 
at  a yearly  rent,  payable  quarterly  in  advance,  on  the  1st  of  October;. 
&c.,  the  first  payment  to  be  made  at  the  commencement  of  the  term,, 
and  in  the  conclusion  of  the  lease  it  was  agreed  that  the  first  three 
quarters’  rent  should  be  due  and  paid  “on  the  day  when- the  said  term 
commences.”  On  the  1st  of  January,  1856,  defendant  distrained  for 
two  quarters’  rent,  due  on  the  1st  of  October  preceding.  Plaintiff’ 
brought  trespass,  complaining  that  the  distress,  if  rightful,  was  merely 
a pretence  for  getting  possession  : he  gave  evidence  tending  to  shew 
this,  and  proved  that  defendant  entered  into  the  house,  assumed  the 
management  of  it  as  if  the  term  were  at  an  end,  insisted  on  the  plaintiff  ’a 
wife  leaving  a room  down  stairs  which  she  occupied  as  a bed-room,  and 
taking  another  above,  and  remained  there  nine  days  against  the  plaintiff’s 
will.  For  the  defendant  it  was  proved  that  W.,  the  co-tenant,  had  sur- 
rendered to  him  his  interest  in  the  lease,  and  that  plaintiff,  who  had 
never  paid  his  rent,  though  not  then  assenting,  a few  days  afterwards  (on 
the  9th  of  January)  entered  into  an  arrangement  by  which  he  gave  up 
possession.  The  jury  gave  £75  damages. 

Held , that  any  authority  derived  from  W.,  the  co-tenant,  could  not  be  given 
in  evidence  under  the  general  issue,  per  statute  (11  Geo.  II.  ch.  19):  that 
at  all  events  it  could  not  have  justified  defendant’s  conduct  ; and  that, 
although  the  damages  seemed  excessive,  the  verdict  must  stand. 

Trespass -for  breaking  and  entering  a dwelling  house  of 
the  plaintiff ’s,,  and  continuing  therein  for  six  weeks,  making 
a great  noise  and  disturbance*  and  for  seizing  and  detaining 
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divers  goods  and  chattels  of  the  plaintiff,  and  converting 
and  disposing  of  them  to  defendant’s  use,  by  which  the 
plaintiff  was  prevented  from  carrying  on  his  lawful  business 
in  the  said  house,  to  his  damage  of  £500. 

The  defendant  pleaded — 1st.  Not  guilty,  by  statute,  and 
a special  plea,  which  was  demurred  to  and  adjudged  insuffi- 
cient (a),  so  that  the  case  went  to  trial  upon  the  general 
issue  alone,  which  was  marked  “ by  statute,”  under  the 
assumption  that  the  defendant  was  entitled  to  give  the 
special  matter  in  evidence  under  the  British  statute  11  Geo. 
II.  ch.  19,  sec.  21. 

At  the  trial,  at  Whitby,  before  Robinson,  0.  J.,it  appeared 
that  on  the  5th  of  October,  1855,  the  defendant  made  a lease 
to  one  Wyatt  and  the  plaintiff  Chase  “ as  joint  tenants  ” of 
an  inn  in  the  village  of  Whitby,  to  hold  for  seven  years 
from  the  1st  of  October,  1851,  “ at  a yearly  rent  of  £200, 
payable  in  equal  quarterly  payments  of  £50  each,  in  advance, 
on  the  1st  of  October,  January,  April  and  July  in  each  year, 
the  first  quarterly  payment  to  be  made  on  the  day  the  said 
term  commenced.” 

The  lessees  covenanted  to  pay  rent  and  to  repair ; the  lessor 
was  to  be  at  liberty  to  enter  and  view  the  state  of  repairs, 
and  there  was  a proviso  that  the  lessor  might  re-enter  on 
non-payment  of  rent,  or  non-performance  of  covenants. 

The  lessor  let  with  the  house  certain  furniture  and  goods 
described  in  a schedule,  and  valued  at  £200,  and  the  lessees 
covenanted  that  they  would  not,  during  the  term,  remove 
any  of  those  goods,  nor  any  of  their  own  goods,  upon  which 
they  had  given  a chattel  mortgage  to  the  lessor  to  secure  £100. 

And  in  the  conclusion  of  the  lease  it  was  agreed  that  the 
first  three  quarters’  rent  should  be  due  and  paid  “ on  the  day 
when  the  said  term  commences.”  (This,  it  will  be  observed, 
seems  inconsistent  with  the  former  provisions  in  the  lease* 
and  in  strictness  not  practicable,  as  the  term  was  made  to 
commence  on  the  1st  of  October  and  the  lease  was  not  exe- 
cuted till  the  5th.) 

On  the  1st  of  January , 1856,  the  defendant  gave  a warrant 
to  a bailiff  to  distrain  for  £100,  being  for  two  quarters'  rent 
(a)  See  Chase  v.  Scripture,  ante,  page  493. 
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due  on  the  1st  of  October  preceding ; and  the  bailiff  on  that 
day  entered  and  distrained,  and  on  the  7th  a sale  took  place 
of  such  things  as  were  seized. 

The  plaintiff’s  complaint  was,  that  even  if  the  defendant 
had  a right  to  distrain,  he  did  not  really  enter  for  any  such 
purpose,  but  that  having  come  to  some  private  understanding 
with  the  plaintiff’s  co-tenant  Wyatt,  and  being  determined 
to  get  rid  of  the  plaintiff,  he  made  a pretence  of  distraining, 
and  on  the  7th  of  January  made  a pretended  sale  of  goods, 
which  however  were  never  removed  from  the  premises  : that 
the  defendant  and  his  wife,  on  the  1st  of  January,  entered 
into  the  tavern  which  had  been  demised  to  the  plaintiff 
Wyatt,  and  assumed  the  management  of  it,  as  if  the  term 
were  at  an  end,  ordering  the  plaintiff’s  servants  and  making 
use  of  whatever  they  desired  in  the  house : that  they  entered 
into  an  apartment  of  the  house  which  the  plaintiff’s  wife 
was  occupying  as  a bed-room,  being  at  that  time  ill,  and  in- 
sisted on  her  leaving  it  and  taking  a room  up  stairs,  and  that 
on  her  refusal  they  pulled  down  her  bed : that  the  plaintiff 
continued  in  the  house  till  the  9th  of  January,  when  an  ar- 
rangement was  made  upon  which  the  plaintiff  left  the  house 
and  gave  up  his  interest  in  it. 

On  the  defendant’s  side  evidence  was  given  to  shew  that 
the  plaintiff  proved  himself  to  be  a wholly  useless  and  un- 
profitable tenant,  and  would  , make  no  exertion  to  pay  the 
rent  that  was  due : that  all  the  burthen  in  consequence  fell 
upon  Wyatt,  and  that  he  and  the  defendant  on  that  account 
found  it  necessary  to  come  to  a new  arrangement : that 
Wyatt  at  last  managed,  without  the  plaintiff’s  assistance, 
to  secure  the  rent  that  had  accrued,  and  agreed  with  the 
defendant  to  surrender  the  term  and  let  him  into  posses- 
sion : that  the  plaintiff,  though  he  was  not  assenting  to  the 
understanding  between  defendant  and  Wyatt  in  the  first 
instance,  did  after  a few  days  accede  to  an  arrangement 
made  between  defendant  and  Wyatt,  by  which  the  defend- 
ant resumed  possession  of  the  house,  and  the  plaintiff*  agreed 
to  give  up  his  interest  in  the  lease  and  to  remove. 

The  jury  rendered  a verdict  for  the  plaintiff,  and  £75 
damages. 

Bell  obtained  a rule  nisi  for  a new  trial  on  the  law  and 
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evidence,  for  misdirection,  and  for  excessive  damages,  citing 
Chy.  Pig.  I.  75 ; Butts  v.  Edwards,  2 Denis  164 ; Sedgw. 
on  Damages,  50. 

M.  C.  Cameron  shewed  cause,  and  cited  Bruce  v.  Rawlins, 
3 Wils.  61;  Merest  v.  Harvey,  5 Taunt.  442;  Lockley  v. 
Pye,  8 M.  & W.  133 ; Hewlett  v.  Cruchley  5 Taunt.  280 ; 
Robertson  v.  Meyers,  7 U.  C.  R.  423. 

Robinson,  J.  C.,  delivered  the  judgment  of  the  court. 

It  appeared  to  me  on  the  evidence  that  the  defendant  had 
probably  great  reason  to  regret  his  having  taken  the  plaintiff 
as  a tenant,  and  that  both  he  and  Wyatt  felt  it  to  be  very 
much  their  interest  to  get  rid  of  him,  but  that  in  the  method 
of  doing  it  the  defendant  laid  himself  open  to  the  charge  of 
taking  the  law  very  much  into  his  own  hands,  and  exposed 
himself  to  the  risk  of  such  proceedings  as  the  plaintiff  might 
take  in  consequence ; for  it  did  seem  that  the  distress  was 
rather  made  use  of  as  a means  of  getting  into  possession 
and  retaining  it,  than  for  the  purpose  of  actually  levying 
the  rent ; and  clearly  the  defendant  could  not  under  that 
proceeding  justify  his  remaining  nine  days  on  the  premises 
against  the  will  of  the  plaintiff,  and  assuming  the  direction 
of  the  house,  nor  interfering  with  the  possession  which  the 
plaintiff  and  his  wife  then  had  of  the  room  they  were  in. 

On  the  defendant’s  side  it  was  urged  that  it  was  absurd  in 
the  plaintiff  to  insist  on  using  one  of  the  parlours  below 
stairs  as  a bed-room  for  his  wife,  instead  of  taking  a better 
room  upstairs:  that  it  was  evidently  done  only  for  vexation: 
that  the  plaintiff’s  object  was  to  make  no  profitable  use  of 
the  inn  himself  nor  to  let  others  do  so;  and  that  as  he  would 
do  nothing  towards  satisfying  or  securing  the  rent,  and 
agreed  in  consequence  a few  days  afterwards  to  give  up  his 
interest  and  withdraw,  it  was  unreasonable  in  him  to  bring 
this  action,  as  if  he  had  been  greatly  injured  and  iiad  sus- 
tained a serious  damage. 

It  seemed  an  oversight  in  the  defendant,  when  he  made  the 
arrangement  on  the  9»th  of  January,  in  which  the  plaintiff 
concurred,  and  by  which  the  lease  was  put  an  end  to,  that 
he  did  not  at  the  same  time  compromise  with  the  plaintiff 
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what  he  is  now  complaining  of ; and  indeed,  if  it  had  been 
shewn  that  the  plaintiff  came  to  a final  arrangement  without 
allowing  it  to  be  seen  by  defendant  that  he  contemplated 
bringing  an  action  of  this  kind  for  what  had  occurred 
between  the  1st  and  9th  of  January,  the  jury  might  reason- 
ably have  thought  him  entitled  to  little  consideration  in  the 
way  of  damages. 

It  did  not  seem  to  me  that  the  plaintiff  had  sustained  any 
substantial  injury,  but  a strong  appeal  was  made  to  the  jury 
on  the  treatment  pursued  by  the  defendant  and  his  wife  in 
entering  into  the  apartment  occupied  by  the  plaintiff’s  wife, 
who  was  described  as  being  in  weak  health,  and  insisting 
upon  her  leaving  it ; and  the  jury,  in  compensation  of  what 
they  looked  upon  as  an  illegal  and  high-handed  act,  gave 
£75  damages  to  the  plaintiff.  They  no  doubt  considered 
that  whatever  had  been  the  remissness  of  the  plaintiff  as  a 
tenant,  it  was  not  right  in  the  defendant  to  collude  with 
Wyatt  secretly  for  dispossessing  him. 

Wyatt,  before  the  distress,  or  on  the  same  day,  had  agreed 
with  the  defendant  to  let  him  into  possession,  and  had  given 
him  the  key  of  the  house,  and  became  his  servant  or  agent 
at  wages  of  5s.  a day,  and  this  without  the  assent  or  know- 
ledge of  the  plaintiff. 

There  seemed  to  me  to  be  a right  to  enter  and  distrain  on 
the  1st  of  January  for -two  quarters  of  the  three  which  were 
to  be  paid  in  advance,  the  first  quarter  having  been  settled 
for  by  a note  given,  but  the  distraining  for  these  two  quarters 
seemed  inconsistent  with  what  the  tenants  had  been  led  to 
expect  when  they  gave  the  chattel  mortgage  for  £100. 

The  defendant  has  urged  that  the  co-tenant  Wyatt  having 
given  up  possession  to  the  defendant,  that  gave  him  a right 
to  enter  and  do  what  he  did. 

Having  considered  all  the  facts  of  this  case,  we  have  no 
doubt  tkat  the  plaintiff  had  a right  to  recover;  for  admitting 
that  there  was  a right  to  distrain  for  some  rent,  that  would 
only  shew  that  whatever  was  done  with  a view  to  such  distress 
was  not  a trespass ; but  here  the  defendant,  besides  sending 
a bailiff,  went  himself  with  his  wife,  and  though  the  form  of 
a distress  was  gone  through,  yet  it  seemed  to  the  jury,  I have 
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no  doubt,  that  the  distress  was  a mere  pretence  to  get  in  and 
to  oust  the  obnoxious  tenant.  It  could  not,  at  any  rate, 
justify  the  defendant  in  continuing  nine  days  in  the  house 
and  assuming  the  direction  of  the  servants,  and  carrying  on 
business  there,  and  could  not  justify  what  was  proved  to  have 
taken  place  in  intruding  upon  the  plaintiff  and  turning  his 
wife  out  of  one  of  the  apartments. 

As  to  any  authority  which  defendant  had  or  could  have 
derived  for  these  acts  by  the  leave  of  the  co-tenant,  that  could 
not  come  up  on  the  trial,  for  there  was  only  the  general  issue 
to  be  tried,  and  though  that  was  pleaded  “ by  statute  ” — 
that  is,  under  11  Geo.  II.  cli.  19 — yet  such  general  form  of 
pleading  could  only  avail  the  party  in  respect  to  anything 
done  by  him  in  making  the  distress.  And  the  case  of  Wil- 
kinson v.  Haygarth  (12  Q.  B,  837)  is  in  point  to  shew  that 
for  such  injury  as  was  proved  the  plaintiff  Vould  be  entitled 
to  recover  if  the  alleged  license  from  Wyatt  could  have  been 
properly  taken  into  consideration  on  the  pleadings,  since 
Wyatt  could  not  himself  have  done  such  acts,  and  could  not 
therefore  authorize  another  to  do  them. 

I saw  little  occasion  in  the  evidence  for  the  sympathy 
which  the  jury,  if  we  may  judge  from  the  amount  of  damages 
given  by  them,  seem  to  have  felt  with  the  plaintiff’ ; and  a 
very  moderate  verdict  I should  have  thought  would  have 
answered  the  ends  of  justice,  especially  after  it  was  shewn 
that  the  parties  had  come  to  an  amicable  settlement  of  their 
other  matters,  and  the  plaintiff  had  been  content  to  leave 
the  premises.  But,  on  the  other  hand,  the  defendant  did 
subject  himself  to  be  fairly  complained  of  for  acting  in  rather 
a high-handed  way,  and  for  making  use  of  a somewhat  ques- 
tionable legal  right  as  a colour  for  doing  what  was  clearly 
not  legal.  The  defendant  should  have  taken  care  to  have 
had  such  a settlement  with  the  plaintiff  before  they  parted 
as  would  have  compromised  this  cause  of  action. 

We  think  the  rule  should  be  discharged. 

Rule  discharged. 
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Regina  y.  Secker. 

Bigamy — Place  of  marriage — Infancy  of  husband. 

It  is  not  necessary  that  marriages  shall  be  solemnized  in  a church. 

Where  banns  have  been  published,  and  no  dissent  then  expressed  by  parents 

or  guardians,  the  husband  being  under  age  is  no  objection  even  by  the 

English  Marriage  Act ; but  qucere,  whether  that  Act  is  in  force  here. 

Criminal  case  reserved. 

The  prisoner  was  tried  before  Mr.  Justice  Richards  at  the 
last  assizes  for  the  county  of  Waterloo. 

The  charge  was,  that  on  the  9th  of  September,  1850,  at 
the  township  of  Downie,  in  the  county  of  Perth,  in  Upper 
Canada,  the  prisoner  married  one  Mary  Robinson,  spinster; 
and  that  afterwards,  while  he  was  so  married — to  wit,  on  the 
1st  of  January,  1856,  at  the  city  of  Hamilton,  in  the  county 
of  Wentworth,  in  Upper  Canada — he  feloniously  married 
one  Mary  Jane  Smith  (his  said  former  wife  Mary  being  then 
alive),  contrary  to  the  form  of  the  statute,  &c. ; with  an  aver- 
ment that  the  defendant  Secker  was  at  the  time  of  the  indict- 
ment found  in  custody  in  the  gaol  of  the  county  of  Waterloo. 

The  jury  found  the  prisoner  guilty,  but  found  also  (at  the 
request  of  the  Court)  the  following  facts  specially : — 

1.  That  the  first  marriage  was  solemnized  by  a minister 
of  the  Church  of  England  in  a private  house,  after  twelve 
o’clock,  noon, — not  by  license,  but  after  publication  of 
banns. 

2.  That  at  the  time  of  the  prisoner’s ‘first  marriage  he  was 
not  more  than  nineteen  and  a-half  years  old. 

3.  That  he  cohabited  with  the  said  Mary  Robinson  for 
two  years  at  least  after  his  first  marriage. 

The  question  was  whether  the  prisoner  was  properly  con- 
victed, under  the  circumstances  found  by  the  jury. 

R.  A.  Harrison  for  the  crown,  M.  C.  Cameron  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  first  point  found  by  the  jury  was  no  doubt  submitted 
to  them  under  an  impression  that  the  validity  of  the  first 
marriage  might  be  found  to  be  affected  by  the  provisions  in 
the  British  statute  26  Geo.  II.  ch.  33  (the  English  Marriage 
Act).  But  the  6th  clause  of  the  statute  33  Geo.  III.  ch.  5, 
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(the  first  Act  passed  in  this  Province  relating  to  marriages), 
removes  any  difficulty  that  might  otherwise  have  been  con- 
ceived to  exist  in  this  Province  in  consequence  of  the  English 
Marriage  Act  requiring  marriages  to  be  celebrated  in  a 
parish  church,  or  in  some  chapel  belonging  to  the  parish. 
We  mean  if  it  should  be  held  that  the  English  Marriage  Act 
is  in  all  or  any  of  its  provisions  in  force  in  this  Province, 
either  under  our  general  adoption  of  the  criminal  law  of 
England,  or  in  consequence  of  the  apparent  recognition  of 
that  statute  by  our  legislature,  as  having  force  in  Upper 
Canada.  It  is  enacted  by  the  clause  we  have* referred  to, 
“ That  it  shall  be  no  valid  objection  to  the  legality  of  any 
marriage  theretofore  solemnized,  or  thereafter  to  be  solem- 
nized in  Upper  Canada,  that  the  same  was  not  solemnized  in 
any  church  or  chapel  duly  consecrated,  nor  shall  any  such 
marriage  on  account  thereof  be  held  or  taken  to  be  illegal.” 
This  disposes  of  any  objection  that  could  by  possibility  lie  in 
this  case  by  reason  of  the  place  where  the  marriage  was 
solemnized.  And  as  to  the  hour  of  the  day,  there  is  nothing 
in  the  English  statute  law  or  our  own,  nor  in  the  common 
law,  to  create  a legal  difficulty  upon  that  point. 

As  to  the  second  point,  that  the  prisoner  was  under  twenty- 
one  years  of  age  when  the  first  marriage  was  solemnized. 
Even  admitting  that  the  provision  in  the  English  Marriage 
Act  upon  that  point  extended  to  this  Province,  it  would  not 
make  void  this  marriage,  which  was  solemnized,  not  under 
license,  but  after  publication  of  banns,  there  being  no  proof 
of  dissent  by  parent  or  guardian  at  the  time  of  publication. 
A reference  to  the  3rd  and  11th  clauses  of  the  statute  makes 
that  clear. 

This  being  so,  it  is  unnecessary  to  say  anything  in  regard 
to  the  third  fact  found  by  the  jury,  because  confirmation  by 
assent  after  the  husband  came  of  age  was  not  in  such  a case 
necessary. 


Conviction  affirmed. 


606 


queen’s  BENCH,  MICHAELMAS  TEEM,  20  VIC. 


Lee  et  al.  y.  Neilson  et  al. 

Fi.  Fa.  — Return — A mendment. 

Where  the  sheriff  had  returned  to  a Fi.  Fa. , in  obedience  to  a rule,  that  the 
money  had  been  levied  upon  another  writ,  having  reason  to  believe  this 
to  be  the  case,  but  it  appeared  that  part  of  the  money  had  not  been  made, 
the  court  allowed  the  plaintiff  to  amend  his  return. 

In  Trinity  Term  last  Eccles  obtained  a rule  on  the  sheriff 
of  the  county  of  Hastings  to  shew  cause  why  he  should  not 
amend  his  return  to  the  writ  of  Fi.  Fa.  in  this  cause ; or 
why  his  return  should  not  be  quashed,  being  insufficient  in 
law  ; or  why  an  attachment  should  not  be  issued  against 
him  for  making  such  insufficient  return,  or  for  not  properly 
returning  the  said  writ,  pursuant  to  the  rule  in  that  behalf. 
The  facts  appeared  as  follow : 

On  the  25th  of  June,  1856,  a rule  issued  upon  Mr.  Sheriff 
Moodie,  directing  him  to  return  the  writ  of  Fi.  Fa.  referred 
to  within  six  days,  which  was  served  on  the  28th  of  June. 

On  the  16th  of  July  the  sheriff*  filed  the  writ  with  this 
return  upon  it : “ The  full  amount  of  the  damages,  interest, 
and  costs  mentioned  within,  has  been  made  in  this  cause  by 
the  sheriff  of  the  United  Counties  of  Frontenac,  Lennox  and 
Addington,  under  and  by  virtue  of  a Fi.  Fa.  issued  therein, 
directed  to  the  sheriff  of  the  said  united  counties,  as  appears 
by  the  statement  and  receipt  of  the  said  sheriff,  Thomas  A. 
Corbett,  shewn  to  me,  and  I have  received  notice  that  the 
same  has  been  paid  to  the  plaintiffs.  And  further,  the 
defendants  have  satisfied  my  costs  and  charges  under  the 
within  writ,  and  given  me  notice  of  the  above  facts.” — The 
answer  of,  &c. 

The  plaintiffs  in  the  suit  applied  in  vacation  for  an  attach- 
ment, insisting  that  the  return  was  not  in  compliance  with 
the  rule.  The  sheriff,  in  answer,  filed  an  affidavit  that  he 
believed  the  return  to  be  true,  and  also  an  affidavit  of  Mr. 
Sheriff  Corbett,  stating  that  on  the  10th  of  March,  1856,  a 
Ven.  Fx.  and  Fi.  Fa.  for  residue  in  this  cause  came  to  him, 
endorsed  to  levy  £1,680  11s.  9d.  with  interest,  being  the 
debt  and  costs:  that  this  writ  was  returnable  on  the  1st  of 
Easter  Term  then  next:  that  early  in  April  following  he 
made,  by  sale  of  the  defendants’  property,  £1,050  and 
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upwards : that  afterwards  the  defendants  paid  the  balance 
due  on  the  writ,  being  £687  12s. : that  about  the  12th  of 
April  he,  the  sheriff,  paid  to  the  plaintiffs  £1,002  10s.,  and 
shortly  after  that  he  paid  them  the  balance  in  full,  being 
£688  and  upwards-:  that  the  above  sums  were  paid  to  and 
received  by  the  plaintiffs  from  him ; and  that  the  defendants 
settled  the  writ  and  the  sums  due  and  endorsed  thereon  with 
him,  and  paid  him  the  same  in  full,  with  all  his  charges  in 
the  cause,  and  that  he  gave  them  his  receipt  in  full  in  this 
cause,  and  paid  over  to  the  plaintiffs  the  amount  of  their 
debt,  interest  and  costs. 

Upon  this  state  of  facts  appearing  to  the  judge  in  chambers 
(Mr.  Justice  Hagarty),  on  the  28th  of  August,  1856,  he 
discharged  the  summons. 

The  plaintiffs  thereupon  moved  in  banc,  this  court  being 
then  sitting,  for  an  attachment,  and  they  produced  the  writ 
of  Ven.  Ex.  referred  to  by  Mr.  Sheriff  Corbett,  with  his 
return  upon  it,  that  he  had  made  on  that  writ  £687  12s., 
and  that  the  defendants  had  no  other  goods  for  the  residue. 

This  court  having  granted  the  rule  in  the  shape  in  which 
it  was  moved,  another  affidavit  was  filed  of  Sheriff  Corbett, 
reiterating  the  statements  before  made  by  him,  with  this 
variation,  namely : he  states  in  this,  “ by  his  directions  given 
to  the  plaintiffs’  attorney  the  said  money  was  drawn  for  on 
him  by  the  plaintiffs’  attorney  in  this  cause,  and  that  he 
paid  the  drafts  at  maturity;”  adding,  “that  the  plaintiffs 
have  through  him  received  their  debt,  interest  and  costs  from 
the  defendants ; that  all  his  fees  were  also  paid,  and  that 
this  was  all  done  before  the  return  day  of  the  Ven . Ex.” 

On  the  other  side  an  affidavit  was  offered  in  answer  to 
those  filed  in  opposition  to  the  rule,  made  by  Overton  S. 
Gildersleeve,  Esq.,  to  the  effect  that  a steamer  called  the 
“ City  of  Hamilton”  was  offered  for  sale  by  Sheriff  Corbett 
under  the  writ  received  by  him  : that  he,  Gildersleeve,  be- 
lieving at  the  time  that  the  defendants  owned  nearly  the 
whole  interest  in  the  steamer,  bid  for  her  at  the  sale,  but 
was  over-bid  by  a person  acting  for  the  defendants,  which 
confirmed  him  in  the  belief  that  the  defendants  had  an 
interest  in  the  boat : that  the  interest  of  the  defendants  in 
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the  boat  was  bid  off  by  the  person  referred  to  for  £1,055  ; 
but  the  sheriff  on  the  same  day  informed  him  that  this  per 
son  had  failed  in  fulfilling  the  terms  of  the  sale,  and  that  as 
his,  Gildersleeve’s,  bid  of  £1,050  was  the  next  highest,  he 
was  held  to  be  the  purchaser:  that  he  thereupon  paid  the 
£1,050  to  the  sheriff:  that  afterwards,  and  before  the  return 
of  the  wTrit,  he  discovered  that  the  defendants  had  no  title 
to  the  boat,  and  on  that  account  repudiated  his  bid  and 
refused  to  abide  by  the  same;  that  after  explaining  the 
matter  to  the  Hon.  J.  H.  Cameron,  agent  of  the  plaintiffs, 
both  he,  and  subsequently  the  sheriff,  consented  that  his  bid 
should  be  considered  null  and  void:  that  the  £1,050  was  in 
effect  restored  to  him  by  his  receiving  credit  for  the  same  as 
part  payment  of  a mortgage  which  he  had  purchased  from 
Mr.  Cameron,  and  the  sheriff  (Corbett)  was  instructed  that 
the  money  had  been  so  returned  to  him  : that  he  never  had, 
by  virtue  of  his  bid,  control,  possession,  profit  or  advantage 
of  the  steamboat;  but  on  the  contrary,  the  defendants,  or 
their  servants  or  agents,  refused  to  permit  it ; and,  so  far  as 
he  knew,  the  defendants  suffered  no  loss  or  damage  by  what 
had  taken  place,  but  continued  always  in  possession  as  if  no 
such  sale  had  been  made : that  one  of  the  defendants  paid  to 
the  sheriff  the  balance  of  the  execution  over  the  deponent’s 
bid ; and  that  after  the  sheriff  had  consented  that  his,  Gil- 
dersleeve’s, bid  was  null  and  void,  and  after  the  £1,050  had 
been  restored  to  him  as  aforesaid,  the  sheriff  (Corbett)  re- 
turned the  writ  to  the  plaintiffs’  attorney,  with  a return 
endorsed  that  he  had  made  the  sum  which  had  been  paid  to 
him  by  the  defendants  ( i.e .,  the  £687  12s.  balance  above  the 
£1,050  bid),  and  that  the  defendants  had  no  more  goods 
whereof  he  could  make  the  residue. 

Bell  shewed  cause,  and  cited  Smith  v.  Goldsworthy,  2 G. 
& D.  189 ; South  Eastern  Railway  Company  v.  Sprat,  11 
A.  & E.  167 ; Ch.  Arch.  Prac.  1510,  1511. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

What  I do  not  understand  in  this  matter  is  the  inconsistency 
between  the  return  made  by  the  sheriff  of  Erontenac  upon  the 
writ,  and  the  statements  contained  in  his  affidavits.  If  the 
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last  affidavit  made  by  him  only  a few  days  ago  was  made 
before  he  had  returned  the  writ,  and  before  he  came  to  a 
knowledge  of  those  facts  which  have  induced  him  to  make 
the  return  that  £687  12s.  and  no  more  had  been  made  by 
him,  then  that  would  sufficiently  explain  the  opposition 
between  his  conduct  and  his  statements ; but  that  does  not 
seem  t’o  be  the  case. 

However  this  repugnancy  may  be  accounted  for,  there  is 
no  doubt  that  the  sheriff  of  Hastings  was  abundantly  justi- 
fied by  what  was  placed  before  him  in  abstaining  from  acting 
under  the  writ  which  had  been  directed  to  him.  Whether 
the  return  which  he  made  is  in  form  precisely  such  as  he 
ought  to  have  made  under  the  circumstances  it  is  of  no  con- 
sequence to  consider,  for  such  as  it  is  he  had  every  reason  to 
believe  it  to  be  true,  and  if  true,  it  would  have  been  worse 
than  absurd  for  him  to  levy  a second  time  a debt  which  the 
plaintiffs  had  already  received.  Mr.  Gildersleeve’s  affidavit 
explains  the  cause  of  the  difficulty,  and  for  all  that  appears 
the  return  made  by  the  sheriff  of  Frontenac  to  the  execution 
under  which  he  had  acted  is  now  for  the  first  time  brought 
to  light. 

We  cannot  suppose  that  in  the  face  of  that  return  the 
sheriff  of  Hastings  would  have  made  the  return  which  he 
has  done.  All  that  the  plaintiffs  desire,  we  suppose,  is  to 
be  in  a situation  to  take  out  another  execution  against  any 
property  which  the  defendants  may  have  in  the  county  of 
Hastings,  and  to  that  end  the  sheriff  of  that  county  must  be 
allowed  to  take  his  return  off’  the  file,  and  make  now  such 
a return  to  the  writ  as  he  shall  be  advised,  with  the  know- 
ledge which  he  has  of  the  facts. 

We  think  he  should  have  ten  days  allowed  him  to  make 
such  a return  as  he  may  desire  to  make.  Assuming  that  the 
facts  are  as  Mr.  Gildersleeve  has  stated,  which  the  return  of 
Mr.  Sheriff  Corbett  confirms,  there  could  be  no  objection  on 
the  part  of  the  plaintiffs  to  accept  from  the  sheriff  of  Hastings 
a return  of  “ no  goods,”  which  would  enable  them  to  obtain 
another  writ  on  which  the  sheriff  would  act  according  to 
circumstances. 


77  (to  79) 
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In  debt  on  a recognizance  of  bail  the  venue  must  be  laid  in  the  county 
where  the  record  is. 

Debt  on  a recognizance  of  bail,  laying  the  venue  in  the 
county  of  Wentworth,  and  alleging  that  defendants,  by  their 
recognizance  of  bail  or  bail  bond,  taken  under  and  by  virtue 
of  the  statutes  in  such  case  made  and  provided,  became  bound 
to  the  plaintiff,  that  if  one  M.  (whom  the  plaintiff  had  then 
arrested  and  was  prosecuting  in  a certain  action  in  the  Court 
of  Queen’s  Bench  at  Toronto)  should  be  condemned  in  said 
action,  he,  the  said  M.,  would  satisfy  the  costs  and  condem- 
nation money,  or  render  himself  to  the  custody  of  the  sheriff 
of  the  county  of  Wentworth,  or  that  .defendants  would  do  so 
for  him : that  the  same  recognizance  of  bail  was  and  is  duly 
filed  in  the  proper  office,  according  to  law  : that  the  plaintiff 
recovered  judgment  in  the  action,  and  sued  out  a Fi.  Fa. 
addressed  to  said  sheriff,  endorsed,  and  delivered  the  same  to 
said  sheriff  to  be  executed,  to  which  he  returned  nulla  bona: 
that  thereupon  the  plaintiff  sued  out  a Ca.  Sa.  addressed  to 
the  same  sheriff,  and  delivered  the  same  to  him  for  execution  ; 
that  afterwards  the  sheriff  returned  to  the  said  writ  that  the 
said  M.  could  not  be  found  in  his  bailiwick : that  the  said 
writs  and  returns  were  duly  filed  in  the  said  court,  according 
to  law  : that  neither  the  said  M.  nor  defendants  had  satisfied 
the  said  costs  arid  condemnation  money : that  the  said  M. 
had  not  rendered  himself  to  the  custody  of  said  sheriff,  nor 
had  defendants  done  so  for  him,  although  a sufficient  time 
has  elapsed. 

Demurrer.- — That  the  venue  should  have  been  laid  in  the 
county  of  York,  and  not  in  Wentworth.  f 

Fccles , Q.  0.,  for  the  demurrer,  cited  Manning  v.  Proctor, 

7 U.  C.  E.  22;  Gillespie  v.  Grant,  3 U.  0.  E.  400. 

Martin , contra,  cited  Gregson  v.  Heather,  2 Lord  Eaym. 
1455  ; Mellor  v.  Barber,  3 T.  B.  387 ; Drewry  v.  Twiss,  4 T. 
E.  558 ; Bowdell  v.  Parsons,  10  East.  363  ; Boyes  v.  Hewet- 
son,  2 Scott,  837 ; 2 Saund.  5 d.  notes;  Ch.  Arch.  Prac.  9th 
edition,  759,  828. 

Bobinson,  C.  J.,  delivered  the  judgment  of  the  court. 

If  the  venue  in  this  case  is  clearly  an  improper  one,  as 
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contended,  then  the  case  of  the  Mayor  of  Berwick  v.  Shanks 
(3  Bing.  459)  shews  that  the  objection  is  fatal  on  general 
demurrer. — See  also  The  Bailiffs,  &e.,  of  Litchfield  v.  Slater, 
Willes,  431. 

Then  as  to  the  necessity  of  laying  the  venue  in  this  action 
upon  a recognizance  of  bail  in  the  county  of  York,  where 
the  court  sits  and  where  the  record  is  supposed  to  be,  we  see 
nothing  to  relieve  the  plaintiff  from  the  necessity  of  adhering 
to  the  general  rule  of  law,  in  such  cases,  which  certainly  is, 
that  the  action  is  to  be  brought  in  the  county  where  the 
record  is.  We  are  not  aware  of  any  change  in  our  law  that 
can  have  made  the  case  of  Manning  v.  Proctor  in  this  court 
(7  tJ.  C.  R.  22)  inapplicable.  Before  the^recognizance  can 
be  treated  as  a record  it  must  be  filed  in  the  proper  office. 
This  declaration  does  not  state  where  the  recognizance  was 
taken,  but  proceeds  to  say  that  it  was  filed  in  the  proper 
office.  If  we  take  the  venue  as  to  every  material  fact  to  be 
that  stated  in  the  body  of  the  declaration,  we  may  take  it  that 
the  recognizance  was  taken  in  the  county  of  Wentworth;  and 
if  so,  then  the  averment  that  it  was  filed  in  the  proper  office 
would,  according  to  our  practice,  imply  that  it  was  filed  there. 

That  makes  it  equivalent  to  a recognizance  taken  in  open 
court,  but  then  it  is  to  be  entered  of  record — that  is,  enrolled 
— in  the  proper  office  at  Toronto,  which  makes  it  a record 
here,  before  any  action  can  be  brought  upon  it. 

We  have  so  far  said  nothing  of  the  clauses  205  and  206  of 
our  Common  Law  Procedure  Act,  which  follow,  though  not 
precisely,  the  131st  and  132nd  clauses  of  the  English  Com- 
mon Law  Procedure  Act  of  1852 : the  205th  clause  differ- 
ing from  the  131st  clause  of  the  English  statute  in  not  pro- 
viding, as  that  does,  that  the  plaintiff,  in  a declaration  upon  a 
writ  of  Revivor , may  lay  the  venVie  in  any  county.  Ours 
enacts  that  the  venue  may  be  laid  in  the  county  in  which 
the  writ  of  Revivor  has  been  sued  out,  not  that  it  may  be 
laid  in  any  county;  and  the  effect  of  the  next  clause  in  our 
statute  is,  that  in  a declaration  upon  a Sci.  Fa.  on  a recog- 
nizance of  bail,  the  venue  may  be  laid  in  the  county  in 
which  the  writ  of  Sci.  Fa.  has  been  sued  out. 

The  present  proceeding  is  not 'by  Sci.  Fa .,  but  by  action ; 
and  if  it  were  by  Sci.  Fa.  still  the  record  does  not  shew  that 
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tlie  venue  is  laid  where  the  writ  was  sued  out,  for  in  what 
county  that  was  does  not  appear.  We  cannot  say  that  the 
Common  Law  Procedure  Act  therefore  has  made  any  change 
that  can  affect  the  question  before  us. 

If  not,  then  the  law  here  continues  as  it  was  wdien  Manning 
v.  Proctor  was  decided.  If  the  clauses  of  our  Common  Law 
Procedure  Act  which  respect  writs  of  Revivor  and  the  pro- 
ceedings on  Scire  Facias  did  not  differ,  as  we  have  noticed, 
from  the  clauses  in  the  English  Act,  then  undoubtedly  in  a 
proceeding  by  Sci.  Fa.  there  on  a recognizance  of  bail  the 
venue  might  be  laid  in  any  county  ; but  differing  as  they  do, 
there  are  these  two  difficulties,  first,  that  in  cases  of  Sci.  Fa. 
upon  recognizance  of  bail  in  our  courts  the  venue  may  not 
be  laid  in  any  county,  but  must  be  laid  in  that  in  which  the 
writ  was  sued  out.  And  next,  if  we  had  the  same  provision 
here  as  in  England  in  regard  to  the  declaration  upon  Scire 
Facias  on  a recognizance,  still  that  does  not  apply  to  the 
pleadings  in  an  action  of  debt. 

It  would  seem  certainly  not  very  sensible  that  there  should 
be  a technical  difficulty  about  the  venue  in  actions,  when  there 
is  no  longer  any  such  difficulty  when  the  plaintiff  proceeds 
hy  Scire  Facias  j and  perhaps  we  might  find  authority  for 
holding  that  the  relaxation  in  the  one  case  has  been  con- 
sidered . to  warrant  a similar  relaxation  in  the  other ; but 
however  this  might  be,  there  is  the  other  difficulty  which 
we  have  mentioned,  and  therefore  we  think  the  defendants 
should  have  judgment. 

Judgment  for  defendants  on  demurrer. 


Cameron  v.  Ontaeio,  Simcoe  and  Hueon  Railway 
Union  Co. 

Plaintiff,  by  written  agreement,  allowed  the  defendants  to  carry  their  road 
through  His  land,  and  in  constructing  it  they  made  an  embankment, 
which  rendered  his  access  to  the  highway  inconvenient,  and  prevented 
the  water  near  and  around  his  house  from  running  off  as  before. 

Held,  that  this  was  a continuing  injury,  for  which  an  action,  if  maintain- 
able, was  not  limited  to  six  months  : but 
Semble,  that  it  was  a damage  for  which  the  plaintiff  was  restricted  to  his 
remedy  by  arbitration,  and  could  sustain  no  action. 

This  action  was  commenced  on  the  10th  of  September,  1855, 
and  tried  in  May  last  at  Toronto,  before  Richards,  J.  The 
injury  complained  of  was  this:  The  plaintiff  owned  a tavern 
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situate  on  a low  marshy  piece  of  ground  near  the  bridge  over 
the  west  branch  of  the  Holland  River,  at  the  termination  of 
the  plank  road  leading  from  the  Holland  Landing,  which 
tavern  was  leased  to  one  Millwood.  In  February,  1852,  the 
defendants  applied  to  him,  and  got  his  permission,  for  a 
nominal  consideration,  to  carry  their  track  through  his  land, 
it  being  then  expected  that  there  would  probably  be  a rail- 
way station  near  the  tavern  at  the  bridge,  which  had  been 
and  was  then  the  landing  for  steamboats  navigating  Lake 
Simcoe.  The  writing,  signed  and  sealed  by  the  plaintiff, 
and  taken  by  the  company’s  agent,  expressing  the  plaintiff’s 
consent  to  the  company  taking  the  land  for  their  track,  was 
put  in  and  proved  at  the  trial,  but  it  was  sworn  that  both 
parties  being  in  a hurry  when  it  was  done,  the  number  of 
the  lots  was  left  to  be  filled  up  afterwards  by  the  agent 
with  Jhe  assent  of  the  plaintiff,  and  the  jury  found  that  this 
was  the  case.  The  company  afterwards  constructed  their 
road  through  a corner  of  the  plaintiff’s  land  near  the  tavern, 
and  then  across  the  plank  road  in  front  of  the  tavern.  The 
place  being  naturally  low  and  wet,  the  track  required  to  be 
raised  by  an  embankment  of  two  or  three  feet,  and  the  in- 
juries complained  of  were  that  this  embankment  made  the 
access  to  the  road  inconvenient : that  it  obstructed  a drain 
or  passage  by  which  the  water  used  to  flow  from  the  tavern 
across  the  plank  road  into  the  marsh  and  river,  and  so  de- 
tained the  water  near  and  around  the  house,  thereby  injuring 
the  well  and  occasioning  other  inconvenience  by  making  the 
premises  wet  and  dirty.  It  was  sworn,  on  the  other  hand,  that 
the  plaintiff  could  with  ease  drain  off  the  water  from  his  house 
into  the  river,  in  the  opposite  direction  from  the  plank  road. 

It  was  objected  that  the  action  was  brought  too  late ; that 
is,  after  the  six  months  limited  by  statute,  and  upon  this 
ground  a verdict  was  given  for  defendant.  The  plaintiff 
contended  that  this  was  a case  of  continuing  injury,  and 
came  within  the  proviso  upon  that  point. 

The  jury,  at  the  request  of  the  learned  judge,  assessed 
the  damages  to  which  they  thought  the  plaintiff  would  be 
entitled  if  he  was  in  time  with  his  action,  at  £73  3s.  7Jd. ; 
and  leave  was  reserved  to  the  plaintiff  to  move  to  enter  a 


614  queen’s  BENCH,  MICHAELMAS  TERM,  20  VIC. 

verdict  for  that  sum,  if  the  court  should  be  of  opinion  that 
he  was  not  barred. 

Eceles , Q.  C.,  in  Easter  Term  last  obtained  a rule  nisi 
accordingly,  to  which 

M.  Yankoughnet  shewed  cause  during  this  term. 

[Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  point  is,  whether  the  action  is  brought  too  late,  which 
seems  to  turn  on  the  provisions  of  the  statute  12  Yic.  ch.  196  ; 
and  another  question  might  have  been  raised,  which  appears 
not  to  be  open  to  the  parties  on  this  rule,  namely,  whether 
for  such  a damage  an  action  can  be  sustained  at  all,  and 
whether  the  party  is  not  confined  to  his  remedy  by  arbitra- 
tion, upon  which  I confess  I have  a strong  opinion  in  favour 
of  the  defendant,  the  railway  having  been  constructed 
through  his  property,  making  it  a plain  case  for  arbitration 
under  the  Act,  and  there  being  no  complaint  in  the  declara- 
tion of  want  of  care  or  skill  in  the  manner  of  performing 
the  work. 

But  upon  this  rule  we  are  confined  to  the  question  whether 
the  action,  assuming  that  it  will  lie,  was  brought  in  time. 
We  think  the  words  of  the  20th  clause  of  12  Yic.  ch.  196, 
taken  in  connection  with  the  decision  in  Blakemore  v.  The 
Glamorganshire  Canal  Co.  (3  Y.  & J.  60)  upon  a similar 
enactment,  shews  the  action  to  be  in  time,  so  far  as  regards 
any  damage  sustained  within  six  months. 

Rule  absolute. 


Carroll  v.  The  Great  Western  Railway  Company. 

G.  W.  R.  W. — Right  to  crossing. 

Plaintiff  owned  land  along  tlie  River  Thames  at  a point  where  there  was  a 
bend  or  elbow  in  the  stream.  He  conveyed  to  defendants  the  strip 
required  for  their  track,  which  ran  close  to  the  bank  at  this  bend  so  as 
to  leave  no  passage  from  his  land  above  to  that  below,  but  he  had  access 
to  each  part  separately  by  the  highway. 

Held,  that  defendants  were  not  bound  to  provide  any  such  passage. 

Case. — The  declaration  alleged  that  the  plaintiff  was,  at 
the  time  of  committing  the  grievances,  seised  in  fee  of  certain 
lands  in  the  township  of  North  Oxford,  through  which  a 
certain  stream  or  water-course  had  been  accustomed  to  flow, 
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and  then  did  flow,  from  one  side  thereof  to  the  other  side; 
and  the  plaintiff,  in  order  to  pass  from  one  angle  of  his  land 
to  the  other,  had  been  and  was  obliged  to  go  round  and  pass 
a certain  elbow  or  bend  of  the  stream  : that  the  defendants, 
in  constructing  their  railway  through  the  said  township,  had 
so  laid  out  the  same  as  to  build  and  construct  a portion 
thereof  across  and  upon  the  land  of  the  plaintiff,  from  one 
side  thereof  to  the  other,  contiguous  to  and  abutting  on  the 
said  elbow  or  bend  of  the  stream  at  the  point  at  which  the 
plaintiff  was  obliged  to  go  and  pass  round  the  same.  The 
declaration  then  averred  that  it  was  the  duty  of  the  defend- 
ants, in  so  constructing  the  road  across  the  land  of  the 
plaintiff,  to  construct  the  same  so  that  the  plaintiff  should 
not  be  cut  off  or  prevented  from  passing  and  repassing,  on 
foot,  and  with  horses,  carts,  &c.,  from  one  angle  of  his  land 
to  the  other,  or  to  make  and  construct  a bridge  or  road 
across  the  said  elbow  or  bend  of  the  stream  upon  which  the 
plaintiff  might  pass  and  repass  as  aforesaid,  yet  the  defend- 
ants, whilst  making  the  portion  of  their  road  across  the 
plaintiff’s  land  did  not  regard  their  duty,  but  on  the  con- 
trary so  made  and  constructed  the  road  across  the  land  of 
the  plaintiff,  that  they  carelessly,  negligently  and  wrongfully 
caused  the  same  to  be  made  and  constructed  close  to  and 
abutting  on  the  said  elbow  or  bend  of  the  stream,  and  then 
cut  down  and  excavated  the  earth  and  soil  to  a considerable 
depth,  and  thereby  completely  cut  off  the  plaintiff’s  only 
way  of  passing  round  the  said  bend  or  elbow  on  foot,  or  with 
horses,  &c.,  and  that  the  defendants,  contrary  to  their  duty, 
had  hitherto  omitted  to  make  and  construct  any  bridge  or 
road  by  which  the  plaintiff  could  pass  from  the  one  angle  to 
the  other  of  his  land. 

Plea — General  issue,  by  statute. 

At  the  trial,  before  Burns,  J.,  at  the  last  assizes  held  at 
Woodstock,  it  appeared  that  the  stream  mentioned  was  the 
ftiver  Thames,  on  both  sides  of  which  the  plain  tiff’ owned  the 
land,  but  no  part  of  the  bed  of  the  river  had  been  granted  by 
the  crown.  The  plaintiff  had  conveyed  to  the  company  the 
right  of  way,  which  upon  a survey  afterwards  made  was 
found  to  touch  the  extreme  bend  of  the  river,  and  there 
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requiring  an  embankment,  left  no  passage  along  the  side  of 
the  river  by  means  of  which  the  plaintiff  could  pass  from 
his  land  lying  above  to  that  lying  below  the  railway.  It 
was  proved  that  a public  allowance  for  road  passed  along- 
side of  the  parcel  of  the  land  of  the  plaintiff  higher  up  the 
stream  across  the  railway,  and  that  a crossing  had  been 
made  over  the  railway  track  to  the  land  of  the  plaintiff  lying 
further  down  the  stream,  and  thus  that  the  plaintiff  had  a 
communication  from  one  portion  of  his  land  to  another. 

The  learned  judge  directed  the  jury  to  assess  the  amount 
of  damages,  if  the  plaintiff  was  entitled  to  recover  in  conse- 
quence of  the  defendants  constructing  the  railway  so  as  to 
prevent  the  plaintiff  from  communicating  from  one  portion 
of  his  land  to  the  other  by  a way  along  the  edge  of  the 
stream.  The  jury  assessed  the  damages  at  £25,  and  leave 
was  reserved  to  the  defendants  to  move  to  enter  a nonsuit. 

Irving , during  last  Easter  Term,  obtained  a rule  to  enter 
a nonsuit  pursuant  to  the  leave  reserved. 

Eccles  last  term  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  conveyance  to  defendants  carries  the  land  down  to 
the  River  Thames,  and  it  is  admitted  that  the  plaintiff  has 
no  title  to  the  bed  of  the  river. 

The  complaint  is  that  the  defendants  have  so  constructed 
their  railway  that  he  has  no  passage  or  way  between  that 
and  the  river,  and  so  cannot  pass  in  front  along  the  bank 
of  the  river,  and  thus  communicate  from  an  angular  piece 
of  ground  of  his  on  the  west  to  another  piece  of  his  grouud 
on  the  east,  between  which  the  defendants’  railway  now 
touches  the  bank. 

The  defendants’  answer  is  that  the  plaintiff  reserved 
nothing  to  himself  in  his  deed  to  them : that  he  has  no 
pretence  for  claiming  a way  of  necessity,  on  the  principle 
of  the  common  law ; for  he  has  still,  as  before,  a convenient 
ingress  and  egress  from  each  of  the  two  tracts  severally  by 
common  public  highways,  and  that  the  inconvenience  he 
complains  of,  in  not  being  able  to  pass  from  one  part  of  his 
property  to  the  other,  is  only  that  which  any  person  subjects 
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himself  to  when  he  conveys  a piece  of  land  in  the  middle  of 
a tract  owned  by  him,  and  reserves  no  means  of  passing 
from  one  part  to  the  other,  which  he  has  thus  made  separate 
parcels  by  the  sale.  So  all  depends  on  the  effect  of  the 
statute  4 Wm.  1Y.  ch.  29,  secs.  9 & 11. 

And  surely  under  that  clause  the  plaintiff  cannot  call 
upon  the  defendants  to  provide  him  a passage,  not  across 
their  track,  as  at  a farm  crossing,  or  as  a substitute  for  any 
private  easement  to  which  he  was  legally  entitled,  but  a 
bridge  or  embankment  in  front  of  the  track  over  land  or 
water  which  he  never  owned,  and  could  not  and  did  not 
convey  to  them.  Rule  absolute  for  nonsuit. 


McLean  v.  James  Fisher  and  Charles  Fisher. 

Will — Construction  of — Trust  estate — Sale  of  in  execution. 

Testator  (after  giving  certain  lands  to  his  children,  0.  W.  & M. ) devised  to 
his  wife  all  the  residue  of  his  lands  for  life,  and  after  her  death  the  same 
to  be  equally  divided  among  all  his  surviving  children  (except  said  0.  W. 
& M.  ),  share  and  share  alike.  A patent  was  afterwards  granted  for  the 
land  in  question,  with  other  lands,  to  the  executors  of  his  will,  to  hold 
upon  the  trusts  contained  it  it.  Before  any  division  had  been  made,  and 
while  the  wife  was  alive,  a Fi.  Fa.  issued  against  one  of  the  residuary 
devisees,  under  which  the  sheriff  sold  and  conveyed  this  land. 

Held , that  such  deed  was  inoperative,  for  the  defendant  in  the  writ  had  no 
interest  which  could  be  sold  under  execution. 

This  was  an  action  of  ejectment  to  recover  the  east  part 
of  the  wrest  half  of  lot  number  five  in  the  first  concession  of 
the  township  of  Sombra,  in  the  county  of  Lambton,  brought 
under  the  statute  14  & 15  Vic.  ch.  114,  notice  of  inten- 
tion to  assess  damages  having  been  given ; defence  for  the 
whole. 

The  cause  came  on  to  be  tried  before  Macaulay,  C.  J., 
at  Sandwich,  on  the  20th  day  of  May,  1852,  when  a verdict 
was  found  for  the  plaintiff*  by  consent,  and  the  damages 
assessed  at  five  pounds,  subject  to  the  opiniop  of  the  court 
upon  the  following 

case. 

“ Charles  Fisher,  the  father  of  the  defendant,  died  in  posses- 
sion of  the  lot  in  question,  having  made  a will  in  1824, 
devising  the  same  to  his  widow  Catherine  for  life,  remainder  to 
his  son  Joseph  and  the  defendants,  and  appointing  James  John, 
son  and  William  Peck  his  executors.  The  patent  from  the  crown 
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issued  to  the  executors,  upon  the  trusts,  <fcc.,  in  the  will  of  Charles 
Fisher,  on  the  6th  of  November,  1839,  on  the  report  of  the  heir 
and  devisee  commissioners.  On  the  28th  of  September,  1850, 
the  sheriff  of  the  United  Counties  of  Essex,  Kent  and  Lambton, 
conveyed  the  interest  of  the  defendant  James  Fisher  in  the  above 
land  to  Peter  F.  Verhoeff,  who  afterwards,  by  deed  dated  2 4 th.  of 
March,  1851,  conveyed  the  same,  being  the  premises  in  question, 
to  the  plaintiff.  The  widow  Catherine  died  on  the  29th  of  Octo- 
ber, 1850.” 

The  question  for  the  opinion  of  the  court  is,  whether  the  plain- 
tiff, as  the  claimant  through  the  sheriff’s  vendee,  is  entitled  to 
recover  against  the  following  objections  raised  on  the  part  of  the 
defence : — 

First.  That  the  will  is  not  in  trust,  and  the  patent  not  autho- 
rized under  the  Heir  and  Devisee  Act.  If  the  patent  be  good,  it 
is  only  so  to  vest  the  fee  in  the  executors,  and  not  in  trust. 

Second.  That  the  sheriff’s  deed  is  inoperative  in  the  absence  of 
any  conveyance  from  the  patentees  to  Joseph  Fisher  prior  to  the 
sheriff’s  sale. 

Third . That  the  widow  did  not  die  until  after  the  sheriff’s 
deed  and  sale,  and  at  the  time  of  the  sheriff’s  sale  James  Fisher 
had  no  interest. 

Fourth.  That  the  plaintiff  is  not  entitled  to  damages  until 
notice  given  by  the  plaintiff  claiming  under  the  sheriff’s  deed. 

If  the  court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to 
recover,  then  the  verdict  to  be  entered  for  the  plaintiff,  but  if  the 
court  shall  be  of  a contrary  opinion,  then  a nonsuit  to  be  entered. 
The  evidence  taken  at  the  trial,  and  the  exhibits  filed,  are  also  to 
be  referred  to  if  necessary,  and  to  be  considered  as  part  of  this 
case. 

Christopher  Robinson  for  plaintiff. 

Phill potts  for  defendants. 

Doe  Hull  v.  Greenhill,  4 B.  & Ah,  684 ; Doe  Cameron  v. 
Robinson,  7 U.  C.  R.  335 ; Harris  v.  Booker,  4 Bing.  96 ; 
29  Car.  2 ch.  3,  sec.  10;  12  Yic.  ch.  71,  secs.  5 & 13,  were 
referred  to  on  the  argument. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  case  does  not  state  the  will  accurately.  The  will 
does  not  devise  this  very  land,  or  any  land  in  particular,  to 
any  of  these  parties;  nor  does  it  devise  the  land  claimed 
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to  Joseph  Fisher  and  the  defendants,  James  and  Charles 
by  name.  Nor  do  we  see  how  by  any  inference  it  can  be 
said  to  devise  to  Charles  any  land,  except  such  as  might 
pass  to  him  under  the  second  clause  of  the  will.  Nor  does 
the  case  state  such  facts  respecting  the  family  of  the  testator 
as  enable  us  to  say  what  children  would  take  under  the 
residuary  devise,  (a) 

We  assume  that  Joseph,  the  defendant  in  the  writ  of 
Fi.  Fa .,  was  one  of  the  children  made  residuary  devisees  in 
remainder  after  the  death  of  the  mother.  If  he  was,  then 
he  wrnuld,  under  the  will,  have  been  devisee  of  an  estate  in 
common  with  the  other  children  who  were  included  in  the 
residuary  devise,  and  that  estate  would  be  an  estate  in  re- 
mainder after  the  death  of  the  mother.  But  the  will  now  in 
contest  passed  no  legal  estate  in  the  land  in  question  to 
Joseph,  or  to  any  one,  because  it  wTas  made  before  the  statute 
of  1834,  and  the  testator  had  not,  when  he  made  it,  nor  in 
fact  when  he  died,  any  legal  interest  in  this  land  ; which  for 
all  that  appears  had  not  in  his  lifetime  been  even  located. 

The  judgment  and  execution  therefore  could  not  affect, 
and  the  sheriff  could  not  sell,  any  estate  of  Joseph  in  the 
land  in  question  as  devised  to  him  by  the  will. 

Then  in  1839,  the  crown  granted  to  the  two  executors 
the  land  now  in  question,  with  other  lands , upon  and  for 
the  trusts,  interests  and  purposes  mentioned  in  this  will  of 
Fisher  the  testator. 

That,  we  think,  was  a valid  patent  under  the  Heir  and 
Devisee  Act,  the  intent  and  effect  being  to  vest  the  legal 
estate  in  the  executors,  to  be  by  them  conveyed  according  to 
the  intention  of  the  will;  that  is,  diwded  share  and  share 
alike,  as  the  will  directs,  among  those  who  were  to  take  it. 

In  the  meantime,  and  before  the  executors  made  any  divi- 
sion among  the  . children,  and  while  they  continued  them- 

(i a ) The  clause  in  question  ran  thus  (after  devising  in  other  clauses  100 
acres  to  each  of  his  children,  Charles,  William,  and  Mary)  : “I  give  and 
devise  unto  my  well-beloved  wife,  Catherine  Fisher,  all  and  singular  the 
residue  and  remainder  of  my  lands  located  and-  unlocated,  and  all  and 
singular  the  hereditaments  with  the  appurtenances,  to  hold  the  same  unto 
the  said  Catherine  Fisher  for  the  term  of  her  life  only,  and  after  her 
decease  the  same  to  be  equally  divided  among  all  my  surviving  children, 
except  the  aforesaid  Charles,  William,  and  Mary,  they  to  have  share  and 
share  alike.” 
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selves  seised  of  the  legal  estate,  can  it  be  held  that  Joseph, 
as  one  of  the  residuary  devisees,  by  virtue  of  the  will  and  of 
the  patent  taken  together,  held  an  equitable  estate  in  this 
particular  land  which  was  the  subject  of  execution,  as  a trust 
interest,  liable  to  be  sold  in  execution  under  the  Statute  of 
Frauds,  29  Car.  II.  ch.  3,  sec.  10.  We  think  it  cannot  be 
so  held,  for  that  the  executors  did  not  hold  a naked  trust  in 
this  land  for  the  purpose  of  merely  paying  over  the  rents 
and  profits,  or  any  certain  portion  of  them,  to  the  residuary 
devisees  as  being  cestui  que  trusts,  according  to  the  terms  of 
the  patent,  but  they  held  the  whole  estate  upon  the  confi- 
dence that  they  would  divide  it  share  and  share  alike  among 
the  residuary  devisees  after  the  mother  should  die. 

She  was  yet  living  when  the  land  was  sold  by  the  sheriff, 
and  when  he  made  the  deed  under  which  the  plaintiff 
McLean  claims,  and  Joseph  could  by  the  terms  of  the  devise 
take  no  interest  unless  he  survived  his  mother.  (Jarman  on 
Wills,  650.)  He  had  therefore,  we  think,  in  September, 
1850,  when  the  sheriff  made  his  deed  to  VerhoefF,  no  interest 
which  the  sheriff  could  sell,  for  the  executors  had  not  con- 
veyed to  him  any  legal  estate  in  the  land,  and  he  had  not 
that  equitable  interest  which  could  be  taken  in  execution 
under  the  Statute  of  Frauds:  that  is,  he  had  not  the  bene- 
ficial interest  which  the  cestui  que  trust  of  certain  lands  has 
when  the  trustee  holds  them  simply  to  his  use,  and  not  upon 
any  confidence  which  is  inconsistent  with  an  absolute  right 
in  the  cestui  que  trust  to  claim  the  rents  and  profits;  and 
moreover,  while  the  widow  lived,  he  had  no  certain  interest, 
either  legal  or  equitable;  and  if  he  survived  he  might  still 
never  have  any  interest  in  this  particular  parcel  of  land. 

The  case  differs  in  all  its  circumstances  almost  from  Doe. 
dem.  Cameron  v.  Robinson  in  this  court  (7  U.  C.  R.  335). 
In  that  case  the  estate  was  a vested  remainder,  not  contin- 
gent upon  the  sons  surviving  the  mother.  The  sheriff  did 
not  sell  either  till  after  the  mother’s  death,  though  we  think 
the  sons  had  an  estate  in  the  lifetime  of  their  mother 
which  he  might  have  sold  before  her  death.  Under  our 
statutes  12  Yic.  ch.  71,  secs.  5 & 13,  & 14  & 15  Yic. 
ch.  7,  it  may  be  that  if  the  testator  had  died  seised  of 
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the  land  now  in  question,  and  had  devised  it  to  his  wife  for 
life,  with  remainder  to  be  equally  divided  among  the  children 
who  might  be  then  surviving,  the  contingent  interest  of  the 
children  might  be  sold  on  the  execution  in  the  mother’s  life- 
time ; but  on  the  other  grounds  which  we  have  stated,  namely, 
that  there  was  neither  any  legal  estate  in  Joseph  in  1850, 
nor  any  equitable  interest  such  as  could  be  sold  under  the 
8tatute  of  Frauds,  we  think  the  defendants  are  entitled 
to  the  postea. 

The  case  of  Hall  v.  Greenhill  (4  B.  & Al.  684),  strongly 
supports,  we  think,  the  defendants’  case.  In  fact,  if  before 
any  division  of  the  property  was  made  by  the  executors, 
the  creditor  of  any  one  of  them  could  take  upon  him  to 
direct  the  sale  of  a particular  portion  of  the  land  as  the 
property  of  one  of  the  children,  he  would  by  that  means  be 
defeating  the  will  and  the  patent,  and  would  be  preventing 
the  possibility  of  that  equal  division  which  the  executors 
had  been  instructed  to  make. 

Postea  to  defendants. 

* 


In  re  John  S.  Boughner,  in  the  case  of  the  Queen  v. 

Daniel  Mayer. 

Where  a witness  on  entering  into  a recognizance  to  appear  at  the  assizes 
was  misinformed  by  the  magistrate  as  to  the  day  on  which  they  would 
take  place,  and  was  thus  prevented  from  attending,  the  court  on  appli- 
cation relieved  him. 

W.  JEccies  moved  for  a rule  on  behalf  of -John  S.  Boughner, 
directing  all  proceedings  on  his  recognizance,  which  had  been 
estreated,  to  be  stayed,  and  that  the  sheriff  be  directed  to 
forbear  on  payment  of  his  fees. 

It  appeared  from  the  affidavits  filed  that  Boughner  was  a 
witness  on  the  part  of  the  prosecution  on  the  examination 
before  the  committing  magistrate,  of  Daniel  Mayer,  on  the 
26th  of  September,  1856,  and  was  bound  in  recognizance  to 
appear  at  the  next  assizes  at  Niagara:  that  by  mistake  the 
magistrate  told  Boughner,  in  answer  to  an  inquiry  by  him, 
that  the  assizes  would  commence  on  the  14th  of  October, 
which  information  was  erroneous,  and  that  it  was  in  conse- 
quence of  being  so  misinformed  that  he  did  not  attend  in 
time ; and  that  he  was  on  his  way  to  Niagara  when  he  learned 
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his  mistake.  That  he  was  misinformed  by  the  magistrate 
was  confirmed  by  the  affidavit  of  a third  party  who  was 
present,  and  of  the  justice  himself,  Mr.  Kilborn.  The 
charge  was  one  of  misdemeanor ; and  in  consequence  of 
Boughner’s  absence  the  prosecution  could  not  be  proceeded 
with,  and  the  case  was  deferred  till  the  next  assizes. 

Under  these  circumstances  the  court  directed  the  applicant 
to  be  discharged  from  this  estreated  recognizance;  and  the 
proper  order  to  be  signed  by  the  clerk  to  the  sheriff  to 
forbear  levying. 


Memorandum. 

During  this  term  the  following  gentlemen  were  called 
to  the  Bar : — Dominick  Edward  Blake,  Charles  Herbert 
Jarvis,  Valentine  McKenzie,  Robert  P.  Jellett,  James 
Alexander  Carroll. 

In  last  Trinity  Vacation,  Miles  O’Reilly,  Alexander 
Campbell,  Henry  Eccles,  Holland  McDonald,  George  B.  L. 
Fellowes,  James  Smith,  George  Sherwood,  Lewis  W allbridge, 
Samuel  B.  Freeman,  Henry  C.  R.  Becher,  and  John  Wilson 
were  appointed  Her  Majesty’s  Counsel. 
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Present. — Hon.  Sir  John  Beverley  Robinson,  Bart.,  C.  J. 
“ “ Archibald  McLean,  J. 

“ “ Robert  Easton  Burns,  J. 


Kennedy  v.  Solomon. 

Covenants  for  seisin  and  quiet  enjoyment — Mortgage. 

By  deed,  containing  the  usual  covenants  for  enjoyment  free  from  encum- 
brances and  for  further  assurance,  defendant  conveyed  to  plaintiff  certain 
land  which  had  been  previously  mortgaged.  Plaintiff'  sued  upon  these 
covenants;  and  it  appeared  that  before  action  the  mortgage  had  been 
satisfied,  though  no  discharge  was  accorded,  and  that  he  had  sold  the 
land  to  a third  party,  who  had  not  been  disturbed  in  his  possession,  but 
who  had  refused  to  pay  part  of  the  purchase  money,  for  want  of  such 
discharge. 

Held,  that  the  action  could  not  be  maintained. 

Covenant  for  title  on  a conveyance  in  fee  by  defendant 
to  plaintiff  of  the  east  part  of  Lot  No.  32,  in  the  second  con- 
cession of  Adjala,  fifty  acres,  dated  the  10th  of  October, 
1849;  consideration,  £47  10s.  The  breaches  stated  were — 1st. 
That  defendant,  at  the  time  of  the  sealing  and  delivery  of 
the  indenture,  was  not  and  did  not  stand  solely,  rightfully, 
and  lawfully  seised  of  a good,  sure,  perfect,  absolute  and 
indefeasible  estate  of  inheritance  in  fee  simple.  2nd.  That 
the  defendant,  at  the  time  of  making  the  indenture,  had  not 
in  himself  good  right,  full  power,  and  lawful  and  absolute 
authority  to  lien  and  convey  the  land.  3rd.  That  at  the 
time  of  making  the  said  indenture  the  premises  were  not 
free  and  discharged  from  incumbrances,  but  on  the  contrary 
there  was  an  outstanding  mortgage,  made  on  the  12th  of 
March,  1841,  between  Stanous  Daniels,  who  was  then  seised, 
and  one  A.  H.  Vass,  the  plaintiff  claiming  through  and  from 
Stanous  Daniels.  4th.  That  the  plaintiff,  on  the  1st  of 
March,  1855,  requested  the  defendant,  for  the  more  perfect 
conveying  and  assuring  to  the.  plaintiff  the  said  premises,  to 
make  and  execute,  or  to  procure  to  be  made  and  executed, 
a certificate  of  discharge  of  the  said  mortgage,  which  was 
tendered  to  the  defendant  to  execute  or  procure  to  be  exe- 
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cuted,  but  the  defendant  did  not  nor  would  make  and  execute 
a certificate  of  discharge,  or  any  other  release  or  reconvey- 
ance, but  wholly  refused. 

Pleas — 1st.  Non  est  factum.  2nd.  That  Stauous  Daniels 
paid  the  mortgage  at  the  days  and  times  mentioned  in  the 
same  for  payment.  3rd.  That  the  plaintiff  did  not  tender 
to  the  defendant  a certificate  of  discharge,  or  any  other 
release  or  reconveyance  of  the  said  mortgage,  for  execution. 
4th.  That  after  the  mortgage  became  due  and  payable,  and 
before  the  deed  from  the  defendant  to  the  plaintiff  was  made 
and  executed,  Daniels,  the  mortgagor,  paid  and  discharged 
all  the  moneys  in  the  mortgage  mentioned,  and  the  interest 
thereon:  that  Yass,  not  being  resident  within  the  jurisdiction 
of  the  Superior  Courts  of  Common  Law  and  Equity  in  Upper 
Canada,  but  at  the  city  of  Montreal  in  Lower  Canada,  the 
defendant  could  not  obtain  or  procure  a certificate  of  dis- 
charge or  release  of  the  said  mortgage.  5th.  That  the  said 
mortgage  was  not,  at  the  said  several  times  when  the  money 
was  to  have  been  paid  and  discharged  by  Daniels,  fully  paid 
and  discharged  by  him,  with  the  interest — without  this,  that 
the  said  mortgage  was  discharged  aud  released,  or  a recon- 
veyance thereof  made,  as  alleged  in  the  declaration. 

The  replication  joined  issue  on  all  the  pleas  except  the 
fourth,  and  replied  to  that  plea  that  Daniels  did  not,  nor 
did  any  person  for  him,  pay  or  discharge  all  or  any  part  of 
the  moneys  mentioned  in  the  mortgage,  or  the  interest 
thereon,  and  that  the  defendant  could,  and  might,  and 
ought  to  have  obtained  or  procured  a certificate  of  discharge 
of  the  mortgage. — Issue  joined  thereon. 

At  the  trial  before  Burns,  J.,  at  the  last  assizes  held  in 
Toronto,  the  parties  admitted  the  following  facts:  1st.  That 
Stanous  Daniels,  being  the  owner  of  the  land,  did  on  the 
12th  of  March,  1841,  mortgage  the  same  with  other  lands  to 
A.  H.  Yass,  to  secure  the  payment  to  him  of  £321  10s.  6d., 
payable  by  instalments,  the  last  of  which  became  due  on  the 
12th  of  March,  1844.  2ndly.  That  the  defendant  purchased 
from  and  Daniels  conveyed  to  him  the  land  in  question,  the 
mortgage  not  being  discharged  by  any  entry  thereof  in  the 
registry  office.  3rdly.  That  the  said  indenture  of  mortgage 
had  been  in  the  possession  of  Daniels,  and  was  then  produced 
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on  tlie  trial  from  the  custody  of  the  defendant,  to  whom 
Daniels  delivered  it  when  he  conveyed  to  him  in  1849. 
4thly.  That  the  plaintiff  had  sold  the  land  to  one  Edward 
Murphy,  to  whom  he  was  liable  on  his  covenants,  similar  to 
those  which  the  defendant  entered  into  with  the  plaintiff  : 
that  about  the  sum  of  £112  10s.  remained  due  on  the  pur- 
chase by  Murphy  to  the  plaintiff,  which  he  refused  to  pay  on 
account  of  the  mortgage  appearing  to  remain  undischarged, 
fithly.  That  Murphy  took  possession  of  the  land,  and  had 
never  been  disturbed  or  put  to  costs  or  charges,  of  or  con- 
cerning his  possession,  and  that  Murphy  had  sustained  no 
real  damage  in  consequence  of  the  mortgage  appearing  to  be 
undischarged  or  released.  Mr.  Gamble  was  then  called  as 
a witness  for  the  defendant,  and  he  proved  that  he  acted  as 
the  agent  for  Yass  in  procuring  the  mortgage  and  afterwards, 
and  also  as  attorney  in  suing  Daniels  for  the  instalments  due 
on  the  mortgage : that  he  did  not  recollect  whether  the  whole 
amount  of  the  mortgage  had  been  paid  to  him  and  his  partner, 
or  whether  a part  of  it  might  not  have  been  paid  to  another 
person  who  also  was  an  agent  of  Yass ; nor  could  he  say  in 
what  sums  the  amount  had  been  discharged,  for  he  had  not 
the  books  of  his  late  firm,  and  some  of  them  had  been  de- 
stroyed by  fire.  He  was  satisfied,  however,  that  the  whole 
amount  had  been  paid  prior  to  1846,  and  that  the  mortgage 
deed  remained  in  the  possession  of  his  firm  until  after  the  last 
payment  became  due  in  1844.  Mr.  Gamble  did  not  recollect 
giving  up  the  mortgage  deed  to  Daniels  or  how  he  got  it,  but 
he  said  he  was  satisfied  that  it  had  been  delivered  to  him 
because  the  whole  amount  had  been  paid  and  discharged, 
and  that  Daniels  was  entitled  to  have  the  deed  ; and  Daniels 
had  called  on  him  several  times  subsequently  with  the 
mortgage  deed  in  his  possession,  to  get  Mr.  Gamble  to 
procure  for  him  a discharge  of  it  by  Yass.  Daniels  died  a 
few  years  ago. 

The  jury  found  that  the  mortgage  had  been  paid  and 
discharged  in  full  after  it  became  due ; and  thereupon  the 
learned  judge  directed  a verdict  to  be  entered  for  the 
defendant,  with  leave  to  the  plaintiff  to  move  the  court  to 
enter  a verdict  in  his  favour  upon  the  following  questions  to 
79  (to  81)  14.  u.  c.  q.  b. 
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be  submitted,  which  the  parties  agreed  upon  and  settled 
between  themselves  to  be  considered  by  the  court,  with- 
out reference  to  the  pleas  of  the  defendant  upon  the 
record. 

First.  Supposing  the  mortgage  to  be  paid  and  satisfied, 
but  not  discharged  at  the  registry  office,  and  there  being  no 
reconveyance,  is  it  a charge  upon  the  land,  or  an  incumbrance 
on  the  title  or  the  land,  within  the  sense  and  according  to 
the  meaning  of  the  covenant. 

Secondly.  If  it  be  an  incumbrance  within  the  meaning  of 
the  covenant,  can  any  action  be  sustained  before  disturb- 
ance; and  if  so,  for  what  damages. 

Thirdly.  Can  the  plaintiff,  under  the  covenant  for  further 
assurance,  call  upon  the  defendant  to  procure  a certificate 
of  discharge  or  reconveyance  from  the  mortgagee  before 
the  vendee  of  the  plaintiff  has  been  disturbed ; or  are  the 
covenants  transferred  to  the  plaintiff’s  vendee,  and  the 
right  of  action  vested  in  him. 

Lastly.  Whether  the  mortgagedeed  being  produced  from 
the  custody  of  the  mortgagor’s  vendee,  the  conveyance  to 
him  being  after  the  mortgage  is  said  to  be  satisfied,  is  not 
sufficient  evidence  to  presume  a reconveyance,  and  whether 
such  fact  is  not  an  answer  to  the  plaintiff’s  action. 

C.  S.  Patterson  obtained  a rule  nisi  to  enter  a verdict  for 
the  plaintiff  pursuant  to  the  leave  reserved,  or  for  a new  trial, 
on  the  law  and  evidence,  and  for  misdirection ; in  this,  that 
the  first,  second,  fourth  and  fifth  issues  should  on  the  evidence 
have  been  found  for  the  plaintiff,  whereas  the  jury  were  di- 
rected to  find  for  defendant.  He  cited  King  v.  Jones,  5 
Taun.  527 ; 1 Eq.  Ca.  166 ; Sug.  Y.  & P.  287 ; Cooke  v. 
Soltau,  2 Sim.  & St.  154. 

Blevins  shewed  cause,  and  cited  Huyck  v.  McDonald,  3 
O.  S.  192 ; Thornton  v.  Court,  17  J ur.  151 ; Haynes  v.  Smith, 
11  U.  C.  R.  57;  Platt  on  Cov.  365. 

Robinson,  C.  J. — The  pleadings  in  this  case  are  faulty 
on  both  sides  and  in  several  respects,  but  the  counsel  for 
both  parties  came  to  an  amicable  understanding  to  waive  as 
much  as  possible  any  technical  objections,  in  order  that  the 
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opinion  of  the  court  might  be  taken  upon  the  action,  and 
the  extent  of  the  plaintiff’s  claim  to  damages,  if  upon  the 
facts  he  is  entitled  to  recover. 

So  far  as  we  may  properly  do  so  we  will  facilitate  this 
arrangement  between  the  parties.  We  must,  however,  deter- 
mine the  case  with  reference  to  the  terms  of  the  rule  nisi 
which  the  plaintiff  has  moved  for  and  obtained. 

The  first  question  is,  was  the  plaintiff  upon  the  admissions 
and  evidence  entitled  to  a verdict ; and,  secondly,  if  he  be 
entitled  to  a verdict,  what  amount  of  damages  should  he 
recover. 

In  determining  these  points  it  seems  hardly  worth  while  to 
consider,  as  an  abstract  question,  whether  the  facts  proved 
would  entitle  the  plaintiff  to  support  an  action  upon  both  or 
either  of  the  first  two  covenants  mentioned  in  the  declaration; 
namely,  the  covenant  that  the  defendant  at  the  time  of 
making  the  conveyance  was  seised  of  a good  title  in  fee 
simple,  and  the  covenant  that  he  had  then  good  right  to 
convey.  In  this  case,  as  in  most  others,  though  not  in  all, 
both  of  these  covenants  would  apply  equally,  and  the  same 
evidence  that  would  justify  a recovery  under  the  one  would 
support  an  action  upon  the  other ; but  they  may  both  in 
this  case  be  laid  on  one  side,  because  although  the  plaintiff 
has  set  them  both  out  in  his  declaration,  and  has  assigned 
a breach  under  each,  yet  no  issue  has  been  raised  in 
regard  to  either  of  those  breaches,  nor  are  they  otherwise 
disposed  of  upon  the  record ; but  the  plaintiff  has  been 
content  to  go  to  trial  upon  a record  which  submits  nothing 
to  the  court  or  jury  except  issues  upon  the  pleas  which 
relate  only  to  the  covenant  against  incumbrances  and  the 
covenant  for  further  assurance.  I do  not  think,  however, 
that  the  plaintiff  suffers  any  disadvantage  from  the  state  of 
the  record  in  this  respect,  for  those  are  the  issues  which  are 
suited  to  the  truth  of  the  case,  and  upon  the  facts  proved,, 
it  is  upon  those  two  covenants,  and  those  only,  in  my  opinion, 
that  the  action  can  be  sustained  if  it  can  be  sustained  at  alL 

A mortgage  or  judgment  is  treated  in  equity  not  as  a 
matter  affecting  the  title  or  right  to  convey,  because  they 
hold  that  the  mortgagor  or  the  judgment  debtor  is  neverthe- 
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less  the  owner  of  the  estate,  and  entitled  to  convey,  subject 
of  course  to  the  incumbrance.  In  Townsend  v.  Champer- 
nowm  (1  Y.  & J.  449)  the  court  said  that  in  practice  in  the 
master’s  office  a mortgage,  even  though  it  may  be  to  secure 
a sum*  larger  than  the  value  of  the  property,  is  always  treated 
and  considered  as  matter  of  conveyance,  and  not  of  objec- 
tion *o  the  title,  and  I find  no  authority  for  holding  that  it 
is  otherwise  regarded  at  law,  though  I do  not  feel  confident 
that  wdiere  a mortgage  in  fee  has  been  given  by  the  vendor 
before  giving  the  conveyance  in  which  he  covenants  for  title, 
and  when  the  mortgage  money  has  not  been  paid,  an  action 
might  not  lie  on  the  covenant  for  title,  and  nominal  damages 
be  recovered,  though  the  vendee  had  never  been  molested  by 
any  claim  made  under  the  mortgage  while  it  was  unsatisfied. 
In  strictness,  where  there  has  been  no  reconveyance,  the  title 
for  seisin  in  such  a case  may  be  said  to  be  broken  at  the 
moment  it  is  entered  into,  because,  technically  speaking,  the 
dry  legal  estate  is  out  of  the  vendor,  though  there  would  be 
this  obstacle  in  the  way  of  recovery,  even  for  nominal 
damages,  where  the  money  had  been  paid,  that  in  general 
it  might  be  left  to  the  jury  to  presume  a reconveyance — 2 
Sim.  & Stuart  154:,  6 Maddock,  54:. 

Mr.  Rawle,  in  his  very  valuable  treatise  on  the  law  of 
covenants  for  title,  lays  it  down  (page  88)  that  a mortgage 
or  a judgment,  to  whatever  extent  they  may  operate  as  a 
breach  of  covenant  against  incumbrances,  do  not  affect  the 
covenant  for  seisin,  since  the  judgment  does  not  divest  the 
technical  title  or  seisin  of  the  grantor,  and  a mortgage, 
although  in  strictness  it  purports  to  pass  the  legal  title,  yetis 
almost  universally  regarded,  he  says,  at  the  present  day  as  a 
mere  security  for  the  payment  of  the  debt.  “ If,  however,” 
be  adds,  uthe  mortgagee  had  entered  under  his  mortgage, 
the  covenant  would,  it  is  supposed,  be  held  to  be  broken.” 
This,  it  must  be  remembered,  is  said  not  of  mortgages  that 
have  been  satisfied,  and  which  constitute  therefore  no  actual 
incumbrance,  but  of  mortgages  that  are  yet  unpaid.  Mr. 
Bawle  refers  to  no  English  authority  as  bearing  upon  this 
passage  in  his  work. 

But  I take  it  to  be  quite  clear  that  upon  facts  like  those 
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before  us,  even  independent  of  the  circumstance  that  the 
covenantee  had  parted  with  his  estate  before  suing,  it  would 
be  impossible  to  maintain  a right  to  anything  but  nominal 
damages  at  the  utmost,  and  incline  to  the  opinion  that  even 
nominal  damages  could  not  be  recovered. 

But  when  we  consider  the  further  circumstances  in  this 
case  that  I have  just  referred  to — namely,  that  the  covenantee, 
Kennedy,  having  enjoyed  the  estate  without  interruption  by 
reason  of  the  mortgage,  had  before  suing  parted  with  the 
estate — I take  it  to  be  quite  clear  that  he  can  sustain  no 
action  upon  these  two  covenants.  The  case  of  Kingdon  v. 
Nottle  (1  M.  & Sel.  355)  is  decisive  on  that  point,  and  in 
the  case  in  our  own  court  cited  by  Mr.  Blevins  (Huyck  v. 
McDonald,  3 O.  S.  293)  we  acted  upon  that  authority,  which 
is  reasonable  in  principle,  and  is  everywhere  recognized. 

Then  we  have  to  consider  how  the  case  stands  upon  the 
other  covenants,  namely,  those  against  incumbrances  and  for 
further  assurance. 

The  plaintiff  assigns  as  a breach  of  the  covenant  against 
incumbrances  (the  third  breach  assigned)  that  the  lands  were 
not  free  and  clear  from  all  mortgages  or  incumbrances  what- 
soever, but  that  on  the  contrary  there  existed  at  the  time  of 
the  covenant  being  entered  into,  and  still  exists,  a mortgage 
made  on  the  12th  of  March,  1841,  by  Daniels  (from  whom 
the  defendant  had  purchased)  to  one  Pass,  to  secure  the 
payment  of  certain  sums  of  money,  on  certain  days ; and 
that  Daniels  did  not  pay  the  moneys  on  those  days,  but 
made  default.  He  does  not  allege  that  the  mortgage  is 
unsatisfied,  or  that  it  was  so  when  the  defendant  conveyed  ; 
but  he  alleges  that  by  reason  of  the  mortgage  he  has  suffered 
great  damage,  not  alleging  in  the  breach  how  he  suffered 
damage,  further  than  by  saying  that  his  title  being  affected 
thereby,  he  was  unable  to  sell  the  lands  in  fee,  or  free  from 
incumbrances. 

Now  the  covenant  that  we  are  speaking  of  here  is  that 
the  covenantee  shall  enjoy  free  from  incumbrances.  It  is 
closely  coupled  with  the  covenant  for  quiet  enjoyment , and 
is  a modification  of  it. 

It  differs  from  the  covenant  of  which  we  have  before 
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spoken,  that  the  vendor  was  seised  of  an  estate  free  from 
incumbrances,  which  may  be  regarded  as  broken,  technically 
at  all  events,  if  an  incumbrance  existed  at  the  time,  though 
it  might  be  afterwards  removed,  and  though  the  covenantee 
may  never  have  been  molested  under  colour  of  it.  The 
covenant  that  the  vendee  shall  enjoy  free  from  incum- 
brances is  regarded  as  a covenant  of  indemnity,  and  it  i6 
held  not  to  be  broken  so  long  as  the  vendee  enjoys  without 
molestation. 

In  Yane  v.  Lord  Barnard  (Gilbert’s  Equity  Reports,  7) 
Lord  Chancellor  Cowper  observes : “ In  this  case  the 
incumbrance  was  not  necessary , but  contingent,  and  if  you 
brought  an  action  at  law  upon  such  a covenant,  you  should 
not  recover  two  pence  damages  till  a breach,  which  possibly 
may  never  happen.  Besides,  the  covenant  is  not  that  the 
estate  is  free  from  incumbrances , but  that  the  trustees 
shall  enjoy  free  from  incumbrances,  which  so  long  as  they 
do  the  covenant  is  not  broken.” 

Mr.  Platt,  in  his  treatise  on  covenants  (page  331),  notices 
this  distinction  taken  in  Yane  v.  Lord  Barnard,  and  infers 
from  the  language  of  Lord  Cowper,  not  merely  that  until 
interruption  or  actual  injury  from  the  incumbrance  nominal 
damages  only  could  be  recovered, — a penny  only,  and  not 
“ two  pence  ” (as  the  Lord  Chancellor  says) — but  that  the 
covenant  was  not  broken  by  the  mere  existence  of  the  incum- 
brance, so  long  as  undisturbed  possession  was  enjoyed.  The 
consequence  of  the  principle,  Mr.  Platt  says,  is  “ that  in 
order  to  justify  legal  proceedings  on  this  covenant  against 
incumbrances,  it  is  requisite  that  an  actual  interruption, 
claim,  or  demand  be  made  on  the  purchaser ; some  hindrance 
or  prevention  of  enjoyment  proved  ; for  the  chance  alone  of 
his  being  disturbed,  and  his  liability  to  satisfy  claimants,  or 
in  other  words,  the  mere  existence  of  outstanding  incum- 
brances, unless  they  prevent  entry  and  enjoyment,  as  in  the 
case  of  a prior  unexpired  lease,  will  not  constitute  an 
immediate  breach.”  If  this  be  so,  how  much  less  must  be 
the  appearance  of  any  foundation  for  the  action  in  this  case, 
where  the  plaintiff  is  an  intermediate  covenantee,  who  has 
parted  with  his  interest  in  the  estate  mortgaged,  and  who 
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never  has  been,  and  never  can  be  made  liable  to  pay  the 
mortgage,  or  any  part  of  it,  because  that  had  been  fully  paid 
off  three  years  before  he  purchased.  (1  Salk.  197.) 

If  even  the  jury  should  not  presume  a reconveyance  in 
any  such  case,  when  the  mortgage  money  had  been  paid,  as 
it  has  been  here,  ten  years  or  more  before  the  suit,  still  the 
plaintiff,  even  if  he  had  not  assigned  the  estate,  could  suffer 
no  interruption  of  enjoyment  from  the  mortgagee,  neither  can 
his  assignee,  for  it  cannot  be  imagined  that  the  mortgagee 
could  support  an  ejectment  under  such  circumstances.  While 
any  such  action  should  be  pending,  the  proceedings  would  be 
stayed  at  ariy  time  before  judgment,  under  the  statute  7 Geo. 
II.,  or  now  under  the  Common  Law  Procedure  Act,  by  his 
paying  the  debt  and  interest,  if  it  had  not  been  paid  before, 
and  it  would  be  absurd  to  suppose  that  the  mortgagee  could 
get  on  with  his  ejectment  when  he  had  been  fully  satisfied 
of  his  debt  before  he  brought  it. 

Then  as  to  the  cause  of  action  under  the  covenant  for 
further  assurance.,  the  plaintiff  does  not  pretend  that  he  ever 
requested  the  defendant  to  procure  a discharge  of  the  mort- 
gage, until  after  he  himself  had  ceased  to  be  owner  of  the 
estate,  and  indeed  I see  nothing  whatever  in  the  evidence  or 
in  the  admissions  to  shew  that  a demand  of  further  assurance 
was  made  by  the  plaintiff  at  any  time.  But  by  the  express 
terms  of  this  covenant  a demand  by  the  plaintiff  of  the 
desired  assurance  is  indispensable  ; without  it  there  could 
have  been  no  breach  of  the  covenant  in  the  plaintiff’s  time, 
and  unless  the  covenants  were  broken  in  his  time,  and  he 
sustained  a damage  in  consequence,  he  could  bring  no  action 
upon  it.  It  is  a covenant  running  with  the  land,  and  the 
person  holding  for  the  time  being,  and  he  alone,  can  sue  for 
the  default  complained  of.  The  plaintiff  could  not  (as  he 
has  alleged  he  did)  legally  call  upon  the  defendant  to  make 
a further  assurance  to  him , unless  at  the  time  of  the  demand 
he  continued  seised  of  the  estate,  nor  would  it  be  any  breach 
of  the  covenant  if  the  defendant  refused,  as  is  alleged  in 
the  declaration,  to  execute  a release  of  a mortgage  given  to 
another  person,  with  which  mortgage  he  had  no  privity. 

But  besides  these  objections,  I am  persuaded  nothing  can 
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be  found  to  support  the  idea  that  an  action  can  be  brought 
by  an  intermediate  covenantee  upon  a covenant  for  further 
assurance,  any  more  than  upon  the  covenant  against  incum- 
brances, unless  and  until  he  has  been  made  to  suffer  an 
actual  damage  in  consequence  of  the  estate  having  passed 
through  his  hands.  The  plaintiff  shewed  on  the  trial  that 
the  mortgagee,  although  the  mortgage  lias  been  paid  to 
his  attorney  employed  to  collect  the  debt,  has  refused  to 
give  a certificate  of  discharge  or  otherwise  to  release  it ; 
that  in  consequence  of  such  refusal  the  mortgage  stands 
an  apparent  incumbrance  on  the  estate,  and  the  plaintiff ’3 
vendee,  Murphy,  has  in  consequence  withheld  £1L2  10s.. 
of  the  price  he  was  to  pay.  This  no  doubt  may  be  an 
inconvenience  to  the  plaintiff,  but  it  is  no  legal  damage,  for 
Murphy  cannot  for  that  cause  escape  payment  of -the  pur- 
chase money.  He  has  entered  into  possession,  and  has 
enjoyed  and  still  enjoys  the  land  without  interruption  or  mo- 
lestation, and  without  the  possibility  of  his  being  disturbed, 
as  the  evidence  shews.  If  the  plaintiff  had  been  paid  the 
whole  purchase  money  or  a part  of  it  by  Murphy,  he  could 
not  have  been  made  to  refund  it  on  account  of  this  alleged 
incumbrance,  and  now,  as  to  any  part  unpaid,  Murphy  is 
liable  for  it  upon  any  remedy  that  the  plaintiff  could  other- 
wise have  had  against  him,  as  much  as  if  no  mortgage  had 
ever  been  given.  If  Murphy  retains,  he  retains  it  wrong- 
fully ; and  if  the  plaintiff  has  no  means  of  enforcing  pay- 
ment, it  must  be  from  some  improvidence  of  his  own  in  not 
preserving  evidence  of  his  debt,  not  from  anything  in  the 
transaction  that  should  relieve  Murphy  from  the  obligation 
to  pay.  If  the  plaintiff  and  Murphy  have  acted  as  is  usual 
in  such  cases  Murphy  is  bound  to  pay  for  the  land  which  he 
holds  without  molestation,  notwithstanding  this  paid  up 
mortgage  being  allowed  to  stand  on  the  registry  undis- 
charged ; and  if  he  can  by  possibility  be  made  to  suffer  any 
damage  in  consequence  of  it,  he  must  take  his  remedy  upon 
his  covenant. 

This  plaintiff  cannot,  upon  the  principle  of  quia  timet , be 
allowed  to  support  this  action,  not  only  before  either  he  or 
Murphy  has  been  molested,  but  when  it  is  quite  certain 
they  never  can  be. 
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1 think  it  is  clear  on  the  authorities  of  Kingdon  v.  ISTottle 
already  cited,  and  of  Jones  v.  King  (5  Taunt.  468),  that  if 
there  were  or  could  be  any  legal  damage  arising  under  the 
covenants  from  Yass?  refusal  after  the  sale  to  Murphy  to 
discharge  the  mortgage  or  to  reconvey  the  estate,  as  no  such 
damage  arose  until  after  this  plaintiff  had  conveyed  away 
the  estate,  it  is  Murphy  only  who  can  now  sue,  even  if  the 
plaintiff  had  shewn  that  he  had,  while  he  held  the  title,  made 
a demand  for  further  assurance  which  was  not  complied 
with. 

But  when  it  is  not  shewn  that  the  plaintiff,  while  he  held 
the  estate,  made  any  demand,  there  is  the  objection  that  the 
covenant  was  not  broken  in  his  time,  in  addition  to  the  other 
objection,  that  the  plaintiff  has  not  in  contemplation  of  law 
been  damnified  by  the  mortgage,  and  never  can  be^ 

This  being  our  opinion,  the  parties  probably  do  not  expect 
from  us  any  decision  as  to  who  was  strictly  entitled  to  succeed 
on  the  several  issues ; and  indeed  it  is  not  easy  to  determine 
that  without  looking  critically  at  the  pleadings,  which  the 
parties  seemed  sensible  it  would  be  inconvenient  to  do. 

Upon  the  first  plea,  non  est  factum,  the  plaintiff  seems 
entitled  to  succeed. 

On  the  second  I am  of  opinion  the  defendant  should 
succeed,  for  he  shewed  that  Daniels  had,  as  pleaded  in  that 
plea,  before  making  the  covenant  sued  upon,  and  before 
this  action  brought,  paid  up  the  whole  money  that  could  be 
claimed  under  the  mortgage;  and  if  that  be  so,  when  the 
plaintiff  lias  shewn  in  his  declaration  no  damage  to  him  by 
reason  of  its  not  having  been  paid  before  it  was  paid,  that 
sufficiently  bars  the  action,  I think,  as  regards  any  incum- 
brance, for  there  was  no  longer  any  incumbrance  existing’; 
and  although  the  defendant  alleges  further  in  the  same  plea 
that  Daniels  paid  the  money  on  the  days  and  times  men- 
tioned in  the  mortgage , which  is  not  true,  yet  he  is  not  bound 
to  prove  every  circumstance  stated  in  his  plea.  It  is  sufficient 
if  he  proves  what  constitutes  a good  defence  to  the  action. 
It  is  only  in  assigning  the  breach  on  the  covenant  against 
incumbrances,  and  in  the  covenant  for  further  assurance, 
that  the  plaintiff  has  stated  anything  respecting  the  mort- 
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gage;  and  it  is  sufficient  if  the  defendant  shews,  that  as  to 
the  mortgage  complained  of,  the  plaintiff,  according  to  the 
principles  which  govern  the  action  upon  such  covenants,  has 
not  been  damnified. 

On  the  third  plea  the  burthen  of  proof  lay  on  the  plaintiff, 
and  he  gave  no  evidence  that  entitled  him  to  succeed,  for  he 
shewed  no  deed  tendered  for  execution. 

On  the  fourth  plea  I think  the  defendant  was  entitled  to  a 
verdict.  The  plaintiff  replied,  taking  issue  upon  matter  that  I 
think  should  be  looked  upon  only  as  inducement  to  the  defence 
intended  to  be  offered — namely,  that  Vass  was  abroad,  and 
the  defendant  could  not  obtain  a discharge  from  him.  He 
denies  also  that  the  defendant  was  unable  to  procure  a 
certificate.  Without  observing  on  the  irregularity  of  the 
pleadings,  I must  say  that  the  defendant  proved  both  his 
allegations,  for  he  shewed  that  Daniels  had  paid  up  the 
mortgage  in  full  to  persons  authorized  by  Yass  to  receive 
it,  and  he  shewed  also  that  Yass,  when  applied  to,  refused 
to  give  a discharge,  and  that  he  was  beyond  the  jurisdiction 
of  this  court.  Whether  the  plea  was  a good  defence  or  not 
is  not  now  the  question,  but  only  whether  the  evidence  sup- 
ports it,  and  I think  it  did. 

The  parties  can  hardly  expect  us  to  determine  how  the 
last  plea  should  be  disposed  of.  It  can  only  have  been  by 
some  strange  inadvertence,  or  some  error  in  copying,  that 
any  such  plea  could  have  been  pleaded,  or  an  issue  taken 
upon  it : as  it  stands  it  is  altogether  absurd  and  repugnant. 

If  the  parties  desire  the  case  to  be  disposed  of  according 
to  the  substantial  merits  of  the  action,  I have  no  hesitation 
in  saying  that  I think  the  plaintiff  should  be  nonsuited,  or 
the  verdict  for  the  defendant  be  allowed  to  stand.  And  as 
the  facts  cannot  be  varied,  I see  no  use  in  leaving  the 
defendant  exposed  to  another  action,  and  the  verdict  for  the 
defendant  should  therefore  remain. 

McLean,  J. — Upon  the  questions  submitted  by  the  parties 
for  the  judgment  of  the  court  it  appears  to  me  that  there  is 
no  sufficient  reason  to  disturb  the  -verdict  which  has  been 
found  for  the  defendant.  There  is  a mode  prescribed  by 
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law  for  removing  from  the  registry  the  existence  of  an 
incumbrance  by  mortgage,  or  rather  for  shewing  that  such 
incumbrance  no  longer  exists ; but  it  does  not  necessarily 
follow,  because  such  a release  is  not  recorded  as  the  law 
recognizes  to  be  a sufficient  proof  of  discharge,  that  an 
incumbrance  actually  does  exist.  As  long  as  a mortgage 
remains  on  record  undischarged  it  certainly  carries  with  it 
the  appearance  of  an  incumbrance,  but  it  may  be  the 
appearance  only  and  not  the  reality,  for  if  actually  paid  up 
the  mortgagee  could  never  enforce  a second  payment  even 
if  no  release  were  given.  In  this  case  that  fact  is  exem- 
plified, for  the  mortgagee  refuses  to  grant  a release,  because, 
as  he  alleges,  he  has  not  received  the  money  which  was  paid 
to  his  agent ; but  if  he  were  to  attempt  to  enforce  his  mort- 
gage he  would  find  it  impossible  to  succeed,  either  in  the 
collection  of  the  money  or  in  recovering  the  land.  Then 
how  can  his  satisfied  mortgage  be  an  actual  existing  incum- 
brance, if  it  is  incapable  of  being  enforced  and  has  become 
inoperative. 

In  the  case  of  Townsend  v.  Champernown  (1  Y.  & J.  449) 
the  court  held  that  where  an  estate  is  sold  free  from  incum- 
brances, and  upon  the  production  of  the  abstract  of  title  it 
appears  that  the  estate  is  subject  to  a mortgage  or  other 
charge  or  incumbrance,  the  incumbrance  does  not  afford  an 
objection  to  the  title , but  is  matter  of  conveyance  only;  and 
that  such  is  the  rule  even  if  the  amount  of  the  incumbrance 
be  greater  than  the  purchase  money. 

Suppose  a release  to  have  been  actually  executed,  and  lost 
or  destroyed  before  registry,  or  remaining  in  the  hands  of  the 
mortgagee,  could  it  be  said  that  the  land  notwithstanding 
continued  subject  to  incumbrance  ? It  appears  tome  that 
it  would  be  absurd  so  to  hold  in  such  a case,  and  yet  it  must 
be  so  held  if  the  absence  of  a release  of  mortgage  on  record 
must  be  taken  absolutely  to  shew  an  existing  incumbrance. 
The  actual  payrpent  of  mortgage  money,  so  that  no  claim 
can  exist  under  a mortgage,  appears  to  me  to  remove  the 
incumbrance  from  the  mortgaged  lands,  and  the  entry  of  a 
release  on  record  affords  the  evidence  of  such  removal,  but 
it  is  not  the  only  evidence  admissible  to  prove  that  fact.  In 
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this  case  there  has  been  no  claim  set  up  by  the  mortgagee, 
or  any  attempt  to  interfere  with  the  occupant  of  the  land, 
though,  as  appears  by  the  mortgage,  the  last  payment  was 
to  have  been  made  on  the  12th  of  March,  1844,  and  the 
mortgage  has  been  delivered  up  to  the  mortgagee.  There 
is  ground  therefore  for  the  presumption  that  the  mortgagee 
has  relinquished  all  claim  upon  his  mortgage,  though  he  may 
not  have  executed  a formal  release. 

As  to  the  covenant  for  further  assurance,  it  appears  to  me 
that  the  assurance  contemplated  must  be  one  coming  from 
the  covenantor,  or  from  some  person  claiming  under  or 
through  him,  and  that  such  a release  as  the  plaintiff  required 
does  not  come  within  the  tenor  or  meaning  of  the  covenant. 
The  defendant  does  not  covenant  that  he  will  procure  any 
further  assurance/k>m  others  when  required  by  the  plaintiff, 
but  that  he,  and  his  heirs  and  assigns,  and  all  others  having  or 
lawfully  claiming  any  estate,  title,  interest  or  trust  in  the 
land,  by,  from,  or  under  or  in  trust  for  him , shall  execute 
such  further  assurance  as  the  plan  tiff  may  require.  His 
execution  of  a release  of  the  mortgage  to  Yass  could  not  be 
of  any  value  as  an  assurance  of  the  title,  and  he  did  not  bind 
himself  to  procure  a release  to  be  executed  by  any  one  who 
does  not  hold  or  claim  under  or  through  him.  The  breach 
of  covenant  assigned  is  that  the  defendant  was  requested  to 
make  and  execute,  or  cause  and  procure  to  be  made  and 
executed , a certificate  of  discharge  of  the  mortgage.  The 
breach  is  wider  than  the  covenant,  and  complains  of  the 
defendant  not  doing  what  he  did  not  undertake  to  do,  and 
of  course  the  action  cannot  be  sustained  on  that  ground. 
But  independently  of  these  considerations,  it  is  manifest  that 
the  plaintiff  cannot  be  entitled  to  recover,  having,  as  he 
admits,  transferred  the  land  to  one  Murphy,  who  is  now  in 
possession  enjoying  the  use  of  the  land  under  his  purchase. 
By  the  deed  from  the  plaintiff  to  Murphy  not  only  all  interest 
in  the  land  is  passed,  but  all  interest  in  the  title  deeds  under 
which  the  land  is  held ; and  it  cannot  be  that  any  interme- 
diate proprietor  of  the  land  can  bring  an  action  for  a breach 
of  covenant  relating  to  land  in  which  he  no  longer  has  any 
interest  whatever.  The  covenants  of  the  defendant  run 
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with  the  land,  and  if  it  were  not  so  then  every  person 
through  whom  land  might  pass  to  the  last  purchaser  would 
be  entitled,  without  any  injury  arising  to  him,  to  bring  an 
action  against  any  of  his  predecessors  in  the  chain  of  title. 

On  all  these  grounds  therefore  I think  the  verdict  is 
correct,  and  that  the  plaintiff’s  rule  must  be  discharged. 
By  the  learned  judge’s  notes  it  appears  «that  the  issues  are 
to  be  disposed  of  by  him  according  to  the  evidence ; that 
part  of  the  rule  therefore  which  relates  to  the  alleged  mis- 
direction was  unnecessary,  as  the  direction  was  given  with 
a specific  understanding  as  to  the  issues. 

Burns,  J. — We  are  not  asked  by  the  questions  submitted 
by  the  parties  to  the  court  to  say  what  effect  the  state  of 
things  admitted  and  proved  at  the  trial,  may  have  upon  the 
covenant  that  the  defendant  was  rightfully  and  lawfully 
seised  of  a good,  sure,  perfect,  absolute  and  indefeasible 
estate  of  inheritance  in  fee  simple  : or  upon  the  covenant  that 
the  defendant^had  good  right,  full  power,  and  lawful  and 
absolute  authority  to  convey  the  land.  The  breaches  stated 
upon  these  covenants  in  the  declaration  in  fact  are  not  an- 
swered by  the  defendant’s  pleas,  and  the  questions  submitted 
apply  only  to  the  breaches  stated  of  the  covenant  against 
incumbrances  and  the  covenant  for  further  assurance. 

First.  The  mortgage  being  paid  and  satisfied  before  the 
defendant  entered  into  his  covenant  freed  the  land  from  any 
demand  being  successfully  made  upon  it,  but  being  paid  after 
the  estate  of  the  mortgagee  had  become  absolute,  did  not, 
without  a certificate  under  the  statute  of  the  money  being 
paid,  or  a reconveyance  to  the  mortgagor,  operate  to  reinvest 
him  with  his  former  title.  The  mortgagee  would  stand  in 
the  position  of  a trustee  for  the  mortgagor  in  respect  to  the 
legal  title  at  the  time  the  mortgagor  conveyed  to  the  defend- 
ant, but  the  legal  estate  was  still  in  the  mortgagee,  though 
discharged  from  payment  of  the  money  to  the  mortgagor. 
The  words  of  the  covenant  are  that  the  plaintiff*  should  hold 
the  premises  free  and  clear  of  and  from  all  former  convey- 
ances, mortgages,  &c.  Now  though  the  covenant  for  payment 
of  the  money  was  satisfied  by  accord  and  satisfaction  of  it 
after  the  day,  yet  the  land  was  not  free  and  clear  from  the 
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former  conveyance.  The  covenant  was  therefore  broken  as 
soon  as  it  was  broken  into.  With  respect  to  the  question  of 
payment  after  the  time  specified,  the  fact  of  the  mortgagor 
having  the  deed  in  his  custody,  with  the  testimony  of  Mr. 
Gamble,  the  agent  of  the  mortgagee,  sufficiently  warranted 
the  jury  in  finding  the  mortgage  debt  to  have  been  paid 
and  satisfied. 

Secondly.  The  plaintiff  has  not  complained  in  his  decla- 
ration that  he  has  been  obliged  to  pay  any  part  of  the  mort- 
gage money,  or  that  he  has  suffered  any  injury  in  respect 
of  its  being  still  outstanding,  and  perhaps  the  declaration 
might  have  been  found  faulty  in  that  respect  if  it  had  been 
objected  to;  but  when  it  has  been  admitted  that  the  vendee 
in  possession  has  never  been  disturbed  in  any  way,  and  has 
not  been  put  to  any  expense;  and  further,  when  it  has  been 
proved  in  fact  that  the  mortgage  money  has  been  paid, 
then  the  case  is  still  stronger  that  the  plaintiff  can  recover 
nothing  but  nominal  damages  for  the  breach  of  covenant. 

Thirdly.  Under  the  covenant  for  further  assurance  the 
plaintiff  no  doubt  could  call  upon  the  defendant  to  procure 
a certificate  of  discharge  of  reconveyance  from  the  mort- 
gagee without  waiting  for  a disturbance  in  the  possession. 
In  this  action  no  specific  performance  of  the  covenant  can 
be  had,  and  as  in  the  case  of  the  covenant  against  incum- 
brances, the  plaintiff  can  only  sustain  the  action  for  nominal 
damages,  unless  he  can  shew  and  prove  some  actual  damage. 
The  admissions  shew  that  the  plaintiff,  before  tliis  action 
was  brought,  sold  the  land  to  another  person,  and  has  en- 
tered into  similar  covenants  with  his  vendee  that  the  de- 
fendant has  entered  into  with  the  plaintiff.  The  covenant 
for  further  assurance  is  one  running  with  the  land,  and 
passes  to  him  who  has  the  reversion,  and  though  it  was 
broken  in  the  plaintiff’s  time,  yet  if  the  damage  was  sus- 
tained in  the  time  of  the  plaintiff’s  vendee,  the  vendee 
would  h^ve  the  right  of  action,  and  not  the  plaintiff.  The 
estate  being  conveyed  by  the  plaintiff  puts  an  end  to  his 
right  to  enforce  the  covenant,  for  the  contract  created  by 
the  covenant  is  transferred,  and  there  is  no  longer  any 
privity  between  the  parties,  either  of  estate  or  contract. 

Lastly,  The  mere  fact  of  the  mortgage  being  produced 
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from  the  custody  of  the  mortgagor,  after  the  facts  proved  in 
this  case,  will  not  raise  the  presumption  that  there  was  a 
recon  veyance. 

The  state  of  the  record  is  extremely  defective  on  both 
sides.  First,  there  is  no  answer  by  the  defendant  to  the  first 
two  breaches  assigned,  except  the  plea  of  non  est  factum , 
upon  which  the  verdict,  if  it  be  entered,  must  be  entered  for 
the  plaint  ff.  Secondly,  the  second  plea,  which  in  effect  is 
pleaded  as  an  answer  to  the  whole  declaration,  in  truth  is 
an  answer  only  to  the  third  breach : the  verdict  should  be 
entered  for  the  plaintiff,  for  the  money  was  not  paid  at  the 
time  specified.  Thirdly,  the  third  plea  in  effect  is  in  answer 
to  the  fourth  breach,  and  no  evidence  was  offered  by  the 
plaintiff  to  substantiate  the  breach  alleged,  therefore  a ver- 
dict was  entered  for  the  defendant  on  that  plea.  Fourthly, 
the  fourth  plea  is  an  answer  to  the  third  breach ; and  after 
stating  the  payment  of  the  money  after  the  time  specified 
for  payment,  by  way  of  accord  and  satisfaction  of  the 
covenant,  the  plea  states  an  excuse  for  not  procuring  the 
certificate  of  discharge  or  reconveyance  from  the  mortgagee. 
The  replication  to  this  plea  not  only  denies  the  payment  of 
the  money  in  the  manner  alleged  in  the  plea,  but  goes  on 
to  assert  that  the  defendant  could,  and  might,  and  ought  to 
have  obtained  or  procured  a certificate  of  discharge  of  the 
mortgage.  If  it  be  true,  as  alleged,  that  Daniels  did  not 
pay  the  money,  then  it  would  seem  to  be  quite  out  of  the 
question  that  the  defendant  could  have  procured  a certificate 
of  discharge.  It  was  proved  that  Daniels  paid  the  amount 
after  the  day  specified,  and  that  the  mortgagee  resided  in 
Lower  Canada ; but  there  was  nothing  to  shew  that  the 
defendant,  who  did  not  purchase  from  Daniels  until  three 
years  afterwards,  could  or  might  have  procured  the  release 
of  the  mortgage  or  certificate  of  payment  of  the  money. 
It  is  difficult  to  say  what  the  issue  between  the  parties  is 
upon  this  plea  and  replication.  The  fourth  breach  is 
defectively  stated  in  the  declaration,  and  the  plea  and 
replication  now  in  question  seem  to  mix  up  the  fourth 
breach  with  the  third  in  such  a way  that  it  seems  impos- 
sible to  say  what  the  parties  have  intended.  Fifthly,  the 
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fifth  plea  appears  to  traverse  something  that  is  not  con- 
tained in  the  declaration,  and  how  it  can  be  an  answer  to 
the  action  it  is  difficult  to  say. 

Under  all  the  circumstances  of  the  case  the  more  just 
course  would  be  to  set  aside  the  verdict  and  enter  a nonsuit, 
on  the  ground  that  the  plaintiff  having  sold  the  land,  the 
covenants  upon  which  he  has  declared  have  been  transferred 
to  his  vendee,  and  that  he  is  the  proper  person  to  enforce 
them  against  the  defendant,  if  there  has  been  a breach  by 
which  he  has  sustained  damages. 

Rule  discharged. 


Walton  et  al.  v.  Jarvis. 

Steam  saw-mill — Accidental  fire — Effect  of  on  character  of  machinery  as 
fixtures — Estoppel. 

A steam  saw-mill  having  been  burned  down,  the  engine  and  boilers  were  left, 
the  boilers  set  in  the  brick  wall  of  the  furnace,  and  the  engine  supported 
by  a frame  which  was  bolted  to  timbers  sunk  in  the  ground.  The  sheriff 
seized  both  under  a Fi.  Fa. , treating  them  as  chattels,  made  two  ineffectual 
attempts  to  sell,  and  returned  goods  on  hand.  On  the  return  day  of  the 
writ  they  were  removed  by  the  plaintiffs,  who  had  purchased  by  verbal 
agreement  from  the  execution  debtor ; but  the  sheriff  followed,  retook 
them  as  seized  under  the  Fi.  Fa.,  and  afterwards  sold  under  a Ve.n . Ex. 
The  plaintiffs  forbad  the  sale,  and  brought  trespass  against  the  sheriff. 
Per  Robinson,  C.  J.,  and  McLean,  J. — While  the  engine  and  boiler  remained 
fixed  in  the  mill  after  the  fire  they  partook  of  the  realty,  and  could  not 
‘ be  seized  under  the  Fi.  Fa.  as  chattels. 

Per  Burns,  J. — By  the  fire  they  became  chattels,  and  might  have  been 
seized — but 

Held,  that  the  plaintiffs,  having  purchased  them  as  chattels  by  verbal  sale, 
were  estopped  from  asserting  that  the  execution  did  not  attach  because 
they  were  part  of  the  realty. 

Held,  also,  that  under  the  evidence  stated  below  the  sheriff  could  not  be 
said  to  have  abandoned  the  seizure. 

The  facts  of  this  case  will  be  found  reported  in  13  U.  C.  R. 
616,  on  the  first  application  for  a new  trial.  The  last  was 
the  third  trial.  On  the  first  occasion  the  jury  gave  £200 
damages;  on  the  second,  £175,  and  on  the  present  occasion, 
£300.  The  evidence  on  the  last  trial  was  similar  to  that 
given  on  the  first,  except  that  it  was  proved  on  the  part  of 
the  defendant  that  after  the  sheriff  had  followed  the  engine 
and  boilers  to  the  Holland  Landing  in  order  to  sell  them,  the 
plaintiff  Walton  stated  that  he  had  paid  for  them  by  means 
of  notes  of  the  plaintiffs  given  to  Ferguson,  which  however 
were  not  to  be  used  if  the  plaintiffs  could  not  hold  the 
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property;  and  that  Walton  stated  he  had  seen  Ferguson  on 
the  subject,  and  had  got  his  notes  up  again.  The  plaintiffs 
attempted  to  meet  this  by  proving  that  Ferguson  had,  in 
the  spring  of  1856,  negotiated  a note  of  the  plaintiffs’  for 
£100  with  Mr.  Durand,  payable  a year  after  date,  and  that 
the  note  was  not  due  at  the  time  of  the  trial.  The  note  was 
not  produced. 

The  following  legal  questions  were  reserved  for  the  con- 
sideration of  the  court : 

1.  Whether  both  the  machinery  and  boilers  were  fixtures 
not  liable  to  seizure  under  a writ  of  execution  against  the 
tenant  of  the  freehold,  or  whether  either  of  them  separately 
were  so  liable. 

2.  Supposing  them  to  be  fixtures,  whether  a writ  of  execu- 
tion current  in  the  sheriff’s  office  on  the  27  th  day  of  August, 
1855,  the  day  they  were  severed  and  removed,  would  prevent 
a sale  of  them  verbally  to  the  plaintiffs  while  attached  to  the 
freehold,  or  without  a seizure  of  them  actually  made  by  the 
sheriff  during  the  currency  of  the  writ  after  they  were  severed. 

The  point  left  to  the  jury  was  whether  there  was  a bona 
fide  sale  of  the  property  in  question  by  Ferguson  to  the 
plaintiffs,  or  whether  it  was  an  arrangement  entered  into 
between  the  plaintiffs  and  Ferguson  to  withhold  it  from 
Ferguson’s  creditors.  The  learned  judge  told  the  jury  what 
the  law  was  considered  to  be  with  reference  to  transfers 
operating  as  a mere  cloak  to  cover  the  property,  or  a bona 
fide  transfer  intending  that  a legal  title  should  be  conveyed 
on  a bona  fide  consideration  paid  by  the  transferee. 

The  jury  found  a verdict  for  the  plaintiff  on  the  point 
submitted  to  them,  and  assessed  the  damages  separately  at 
£150  for  the  machinery  and  £150  for  the  boilers,  subject  to 
the  decision  of  the  court  upon  the  points  reserved.  Leave 
was  reserved  to  the  defendant  to  enter  a verdict  for  him 
if  the  court  should  be  of  opinion  on  the  legal  points  that 
the  plaintiffs  could  not  recover. 

Crooks  obtained  a rule  to  enter  a verdict  for  the 
defendant  on  leave  reserved,  or  for  a new  trial,  upon  the 
ground  that  the  verdict  was  contrary  to  law  and  evidence, 
and  the  weight  of  evidence,  and  for  misdirection.  He  cited 
8'1  (to  83)  14  u.  c.  q.  b. 
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Balls  v.  Thick,  9 Jur.  304;  Percival  v.  Stamp,  9 Ex.  167;: 
Giles  v.  Grover,  1 CL  & Fin.  72 ; Bennett  v.  Apperley,  6 B. 
& C.  630;  16  East.  278,  note;  Swann  v.  Earl  of  Falmouth, 
8 B.  & C.  456 ; Rankin  v.  Harwood,  10  Jur.  794 ; Fisher 
v.  Dixon,  12  Cl.  & Fin.  312;  Boydell  v.  McMichael,  1 Cr. 

M.  & R.  177 ; Amos  on  Fixtures,  15, 180  ; Wood  v.  Hewett, 
8 Q.  B.  913 ; Graham  et  al.  v.  Furber,  23  L.  J.  (C.  P.)  51; 
Hall  v.  Kissock,  11  U.  C.  R.  1 : French  v.  French,  2 Jur. 

N.  S.  169  ; Sedgw.  on  Damages,  506;  Kent.  Com.  II.  512; 
Doe  Stevens  v.  Donston,  1 B.  & Al.  230. 

McMichael  and  J.  It.  Jones  shewed  cause,  and  cited 
Samuel  v.  Duke,  3 M.  & W.  623 ; Oates  v.  Cameron,  7 U. 
C.  R.  228 ; Foster  v.  Smith,  13  U.  C.  R.  243 ; Doe  Green- 
shields  v.  Garrow,  5 U.  C.  R.  237 ; Riches  v.  Evans,  9 C. 
& P.  640  ; White  v.  Stevens,  7 U.  C.  R.  340 ; Blades  v. 
Arundale,  1 M.  & S.  711 ; Winn  v.  Ingilby,  5 B.  & Al. 
625 ; Elwes  v.  Maw,  3 East.  38 ; Towne  v.  Crowder,  2 C. 
& P.  355;  Maude  v.  Barnard,  2 Burr.  812;  Jones  v. 
Atherton,  7 Taunt.  56 ; Young  v.  Wright,  2 Marsh.  233 ; 
2 Saund.  47  c. 

Robinson,  C.  J. — The  facts  of  this  case  are  stated  particu- 
larly in  13  U.  C.  R.  516,  and  we  had  since  occasion  to  state 
them  again  in  Trinity  Term  last,  when  a second  new  trial  was 
granted. (a)  The  application  now  is  to  have  the  verdict  entered 
for  the  defendant  upon  leave  reserved  at  the  trial,  or  for  a 
new  trial  upon  the  law  and  evidence,  and  for  misdirection. 

As  to  misdirection,  the  legal  questions  which  the  case 
presents  are  reserved  for  the  consideration  of  the  court, 
and  there  can  be  no  reason  therefore  for  ordering  a new 
trial  on  that  ground,  except  perhaps  in  regard  to  the  effect 
of  a person  buying  property  expressly  in  order  to  defeat  an 
execution. 

As  to  the  verdict  being  contrary  to  evidence,  I have 
a strong  impression  that  it  is.  Let  us  consider  what  the 
facts  are:  A man  named  Ferguson  had  a saw-mill,  in  the 

country,  upon  or  near  Yonge  Street,  which  was  driven  by 
steam ; he  was  indebted  to  Sage  and  Grant,  who  had  obtained 


(a)  Not  reported. 
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a judgment  against  him  ; his  saw-mill  was  accidentally  burnt 
down,  and  the  engine  and  boilers  were  left  on  the  ground 
which  the  building  had  occupied,  no  longer  attached  to  any 
building,  but  the  boilers  still  set  in  the  brick  wall  of  the 
furnace,  which  remained  in  great  part  sound,  though  some- 
what loosened  and  impaired  by  the  fire.  The  engine  was  # 
supported  by  a wooden  framework  partly  burnt,  and  still 
continued  secured  by  bolts  to  timbers  which  were  sunk 
below  the  ground. 

The  sheiiff’s  bailiff  having  the  execution  in  his  hands 
against  Ferguson’s  goods  at  the  suit  of  Sage  and  Grant, 
and  taking  the  engine  and  boilers  as  they  then  stood  to  be 
chattels  and  not  real  property,  seized  them  under  the  writ, 
which  was  returnable  on  the  27th  of  August.  He  advertised 
them  for  sale  in  the  ordinary  course,  but  finding  no  bidders 
on  the  day,  he  adjourned  the  sale,  leaving  a person  in  posses- 
sion. He  made  a second  ineffectual  attempt;  and  considering 
then  that  the  articles  not  being  easily  removable  there  was 
no  danger  of  their  being  taken  away,  he  did  not  think  it 
necessary  to  incur  the  expense  of  retaining  a person  in 
possession.  Not  long  after  he  was  told  that  they  had  been 
removed  up  Yonge  Street  to  the  Holland  Landing,  and  he 
followed  them  there  and  took  them  into  his  possession,  and 
offered  them  for  sale  as  having  been  seized  under  the  first 
writ  while  it  was  current,  and  not  finding  bidders,  he  made 
a return  of  goods  unsold  for  want  of  buyers.  A writ  of  Yen. 
Ex . was  taken  out,  and  under  that  writ  he  sold  them  on  the 
19th  of  September.  At  the  sale  one  of  the  plaintiffs  appeared 
and  forbad  the  sale,  claiming  the  engine  and  boilers  as  his 
by  purchase  from  Ferguson.  This  purchase,  the  plaintiffs 
allege,  was  made  by  them  from  Ferguson,  the  execution 
debtor,  for  £100,  not  by  any  deed  or  other  instrument  in 
writing,  but  merely  by  word  of  mouth,  a note  being  given 
for  the  price. 

When  this  purchase  was  made  was  left  altogether  un- 
ascertained by  the  evidence.  The  first  act  of  interference 
or  assertion  of  property  by  the  plaintiffs  that  was  shewn, 
was  that  in  the  night  before  the  day  of  the  return  of  the 
Fi.  Fa.  (27th  August)  they  were  working  till  past  midnight 
in  detaching  the  engine  and  boilers  so  that  they  could  be 
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removed,  and  about  daylight,  or  at  four  o’clock  next 
morning,  the  work  was  resumed  and  finished,  and  the 
articles  immediately  taken  up  to  the  Holland  Landing. 

Ferguson,  upon  whose  evidence  in  a great  measure  the 
proof  of  the  alleged  sale  rested,  was  proved  by  five  wit- 
nesses examined  at  the  trial  to  be  a man  of  verv  indifferent 

«/ 

character  in  point  of  veracity.  I gather  from  the  testimony 
that  none  of  these  witnesses  would  have  believed  him  on  his 
oath,  and  no  attempt  was  made  to  support  his  character. 

Walton,  one  of  the  plaintiffs,  who  seems  to  have  been  the 
principal  actor  in  the  matter,  was  proved  to  have  admitted, 
after  the  sheriff’s  officer  took  possession  of  the  engine,  &c., 
at  Holland  Landing,  that  he  had  given  his  note  to  Ferguson 
with  the  understanding  that  it  should  be  given  up  to  him  if  he 
could  not  succeed  in  holding  the  property  against  the  sheriff, 
and  that  he  had  since  got  up  his  note  and  was  safe ; and  it 
was  also  proved  that  before  the  articles  were  actually  sold 
under  the  writ,  on  the  19th  of  September,  Walton  applied 
to  the  bailiff,  wishing  to  buy  from  him  a part  of  the  engine. 

The  jury  on  this  occasion  gave  a verdict  for  £300,  nearly 
double  what  a former  jury  gave  for  the  same  alleged  injury, 
and  three  times  the  amount  that  the  plaintiffs  gave  or 
professed  to  have  agreed  to  give  to  Ferguson  for  the 
property. 

It  would  seem  as  if  transactions  of  this  kind  strike  dif- 
ferent persons  very  differently.  I should  have  supposed 
that  the  evidence  given  on  this  and  on  the  former  trials 
would  have  led  any  one  irresistibly  to  the  conclusion  that  a 
fraud  had  been  attempted  in  this  case  to  the  prejudice  of 
the  execution  creditor.  It  is  so  palpable,  I think,  that  I 
cannot  comprehend  how  any  one  can  fail  to  see  it.  And 
how  it  can  have  been  thought  just  to  make  these  plaintiffs 
the  gainers  by  such  a transaction,  by  giving  them  three 
times  the  price  which  according  to  their  own  account  they 
gave  for  the  articles,  and  that  at  the  expense  of  the  exe- 
cution creditor,  or,  for  all  we  know,  of  the  officer  of  justice, 
who  clearly  should  be  looked  upon  as  having  acted  in  good 
faith  in  his  efforts  to  execute  what  he  believed  to  be  his 
public  duty  : how  this,  I say,  can  have  been  thought  just,  I 
find  it  impossible  to  understand. 
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I think  if  there  were  no  legal  points  to  be  settled  in  the 
case,  and  we  had  to  dispose  of  a rule  on  this  ground  alone, 
that  we  should  be  bound  to  set  aside  the  verdict  and  grant  a 
new  trial. 

This  is  independent  of  the  legal  points  raised,  which  are, 
by  the  consent  of  counsel  on  both  sides,  submitted  to  our 
opinion,  and  on  which  the  defendant  has  moved  to  have  a 
verdict  entered  in  his  favour. 

These  involve  questions  of  some  nicety,  on  which  I have 
found  it  difficult,  after  giving  them  the  best  consideration  I 
can,  to  come  to  a conclusion  satisfactory  to  myself. 

The  law  in  regard  to  fixtures  cannot  be  said  to  be  so 
clearly  settled  as  notv  to  leave  much  room  for  doubt  upon 
many  questions  that  arise,  in  consequence  of  the  difficulty 
of  reconciling  some  of  the  numerous  decisions. 

I do  not  think  that  while  the  engine  and  boilers  were 
fixed  in  the  mill  in  the  manner  described  they  could  be 
seized  under  a Fi.  Fa.  against  the  goods  and  chattels  of 
Ferguson,  the  owner  of  the  fee,  though  there  are  a few  cases 
which  seem  to  favour  the  idea  that  they  might  be,  being 
machinery  put  in  for  purposes  of  trade,  unconnected  with 
the  use  or  enjoyment  of  the  soil  or  its  products ; but  the 
cases  I refer  to  were  of  executions  not  against  tenants  of  the 
fee,  but  tenants  of  the  freehold,  though  of  a less  estate  than 
the  fee,  and  I do  not  find  that  they  have,  been  approved  of 
in  later  decisions,  except  perhaps  in  Hellawell  v.  Eastwood, 
6 Ex.  295. 

Then  I think  no  distinction  can  in  this  case  be  made 
between  the  engine  and  the  boilers,  for  if  the  engine  while 
it  stood  in  the  mill  was  so  annexed  to  the  soil,  as  I think  it 
was,  that  it  could  not  be  treated  as  personalty,  then  the 
boilers,  though  perhaps  not  so  firmly  annexed  to  the  soil, 
yet  being  connected  with  the  engine  and  indispensable  to 
its  working,  could  not  be  separated  from  it  by  virtue  of  the 
writ. 

But  then  there  is  the  peculiarity  in  this  case,  that  the  mill 
itself  had  been  destroyed  by  fire,  and  when  the  sheriff  went 
there  with  the  execution  he  found  the  engine  fixed  to  the 
ground  as  before,  and  the  boilers  still  set  in  the  brick- work, 
but  neither  of  them  capable  in  the  state  in  which  they  were 
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of  being  used  for  the  purpose  for  which  they  had  been  set 
up,  nor  for  any  purpose.  I have  been  sometimes  inclined  to 
think  that  in  that  state  they  no  longer  partook  of  the  realty, 
for  their  merely  being  partly  buried  in  the  earth,  or  fastened 
to  something  that  was  so  buried,  would  not  necessarily  give 
them  that  character ; but  on  the  other  hand,  we  must  con- 
sider that  in  many  cases  of  destruction  by  fire  the  owner  of 
the  fee  would  intend  immediately  to  rebuild,  and  if  the 
engine  was  decidedly  part  of  the  freehold  while  the  mill  still 
stood,  and  remained  after  the  fire  still  attached  to  the  soil 
and  capable  of  being  brought  into  use  as  before  by  another 
building  being  erected  around  and  over  it,  I cannot  distin- 
guish the  case  in  principle  from  that  of  a house  destroyed 
by  fire,  but  of  which  the  walls  might  be  left  standing,  and 
in  which  case  I do  not  think  the  sheriff  could  come  with  a 
Fi.  Fa.  against  goods,  and  pull  down  and  remove  the  foun- 
dation or  partition  walls. 

I have  found  no  authority  for  holding  that  an  engine  or 
other  fixture  left  exposed,  uncovered  and  useless,  as  this  was, 
by  the  destruction  of  the  building  within  which  it  was  set, 
would  lose  its  character  of  a fixture  (to  use  that  term  in  its 
popular  sense),  so  long  as  it  remained  attached  to  the  soil. 
If  it  could  indeed  be  held  to  be  no  longer  a fixture,  then  I 
have  no  doubt  the  evidence  shews  it  to  have  been  seized  by 
the  sheriff,  and  that  he  could  afterwards  sell  it  though  the 
writ  had  expired,  for  I do  not  think  the  seizure  can  be  said 
to  have  been  abandoned. 

But  I incline  to  think  the  engine  was  to  be  looked  upon 
as  something  attached  to  the  freehold,  and  not  as  a chattel, 
or  at  least  must  have  been  so  regarded,  if  the  owner  of  the 
fee  had  not  assumed  to  deal  with  it  as  a chattel.  And  if  the 
owner  of  the  fee  had  for  any  purpose  severed  it  from  the 
freehold  (as  it  was  severed)  on  the  27th  of  August,  while  the 
Fi.  Fa.  was  still  in  force,  the  writ  against  goods  would 
have  attached  upon  it  for  the  first  time : but  some  act  of 
seizure,  or  some  indication  of  an  intention  to  seize,  after  the 
severance,  must,  as  I suppose,  have  taken  place  under  that 
writ  while  it  was  current,  or  this  consequence  would  have 
followed,  that  after  that  writ  was  spent,  and  while  no  other 
writ  wafe  in  the  sheriff’s  hands,  the  owner  of  the  engine, 
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Ferguson,  might  have  transferred  it  bona  fide  to  a purchaser 
for  good  consideration. 

It  is  not  pretended,  however,  that  any  sale  was  made  of 
the  engine,  &c.,  by  Ferguson  to  these  plaintiffs,  except  a 
verbal  sale,  before  the  engine  was  severed  from  the  freehold, 
which  verbal  sale  could  not  pass  the  interest  in  it  if  it  were 
then  part  of  the  realty.  And  I see  no  proof  of  any  act  of 
sale  by  Ferguson  after  the  27th  of  August  on  which  the 
plaintiffs  can  found  their  title. 

But  it  seems  to  me  that  the  fact  of  the  mill  having  been 
burned,  combined  with  the  fact  that  these  were  fixtures  for  a 
purpose  of  trade  unconnected  with  the  soil,  or  the  manufac- 
ture or  the  preparation  of  its  products,  and  combined  with 
the  further  fact  that  the  owner  Ferguson  renouncing,  as  it 
is  clear  he  did,  any  intention  of  rebuilding  the  mill,  did 
himself  treat  the  articles  as  chattels,  and  sell  or  pretend  to 
sell  them  as  such, — I mean  in  such  a manner  as  chattels 
only  could  be  sold; — these  facts,  I think,  disable  the  plain- 
tiffs who  acquired  them  from  contending  that  they  were  not 
chattels  as  they  stood  at  the  time  they  affirm  they  acquired 
them.  They  cannot  be  admitted,  I think,  to  contend  that 
they  bought  them  as  they  stood  after  the  fire  by  word  of 
mouth  merely,  and  at  the  same  time  contend  that  the  credi- 
tors’ execution  could  not  attach  upon  them.  And  if  the  Fi. 
Fa.  attached  upon  the  engine  and  boilers  before  they  were 
severed,  then  they  were  legally  seized  by  the  sheriff,  and 
were  afterwards  legally  sold. 

On  these  grounds  it  is  my  opinion  that  the  verdict  should 
be  entered  for  the  defendant,  and  if  I did  not  think  the 
law  with  the  defendant  upon  these  objections  taken  at  the 
trial,  I should  still  be  of  opinion,  as  in  fact  I am,  that  the 
verdict  that  was  given  should  be  set  aside,  though  in  that 
case  a new  trial  would  be  necessary.  I do  not  think  there 
was  any  pretence  for  looking  upon  the  levy  as  abandoned. 
The  goods  had  been  advertised  for  sale,  and  twice  attempted 
to  be  sold  : they  could  neither  be  conveniently  removed  and 
taken  by  the  sheriff*  into  his  own  keeping,  nor  could  it  be 
expected  that  he  would  keep  a person  there  in  possession, 
when  there  was  no  building  there  to  shelter  him. 

If  a creditor  coming  with  a later  execution  on  the  26th  or 
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27th  of  August  could  have  treated  the  former  levy  as  aban- 
doned, and  could  properly  have  insisted  on  their  being  seized 
and  sold  under  his  writ,  (which  I am  not  satisfied  he  could), 
still  it  would  not  follow  that  Ferguson  could,  upon  the  same 
ground  of  abandonment  of  the  levy,  take  upon  himself  to  sell 
the  goods  while  a writ  still  current  was  in  the  sheriff’s  hands. 

Buens,  J. — When  this  case  was  before  the  court  on  the 
two  former  occasions,  and  at  the  last  time  before  myself,  I 
was  disposed  to  look  upon  the  boilers  and  machinery  as 
part  and  parcel  of  the  freehold,  and  therefore  not  liable  to 
the  execution  placed  in  the  defendant’s  hands  at  the  suit  of 
creditors  ; but  without  expressing  any  decided  opinion  upon 
the  point,  I was  induced  to  concur  in  a new  trial  upon  the 
other  points  of  the  case,  which  appear  to  me  to  be  very 
strong,  and  therefore  I avoided  stating  any  positive  opinion 
upon  a point  which  was  entirely  new,  and  might  occasion 
great  inconvenience  and  trouble  to  the  parties. 

On  the  present  occasion  the  jury  have  not  only  erred  in 
finding  for  the  plaintiff  in  a case,  *as  it  appears  to  me, 
palpably  tainted  with  a fraudulent  design  on  the  part  of  the 
execution  debtor  to  prevent  his  property  being  made  liable 
for  his  debt  due  the  execution  creditor,  but  in  which  it 
seemed  also  that  the  plaintiffs  were  assisting  him  to  do  so, 
and  were  only  to  pay  the  consideration  agreed  upon  in  case 
they  were  successful  in  defeating  the  sheriff',  and  I should 
almost  Consider  it  to  be  my  duty  upon  that  point  to  set 
aside  this  verdict;  but  besides  these  considerations,  the  jury 
upon  this  last  trial  has  so  far  exceeded  anything  like  what 
should  be  a reasonable  compensation  if  the  plaintiff  be 
entitled  to  recover,  that  it  would  be  a proper  measure  of 
justice  to  the  defendant  to  interfere.  In  the  manner,  how- 
ever, in  which  the  case  has  been  diposed  of  now  at  Nisi 
Prius , the  court  having  all  the  facts  which  it  is  probable 
can  be  laid  before  us,  and  being  placed  in  a position  to  give 
a judgment  upon  undisputed  facts,  which  will  be  final  so  far 
as  this  court  is  concerned,  I do  not  hesitate  to  express  my 
opinion,  though  it  has  been  with  considerable  doubt  that  I 
have  arrived  at  it. 

The  execution  against  the  goods  and  chattels  of  Ferguson 
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came  to  the  hands  of  the  sheriff  on  the  23rd  of  July,  1855, 
and  this  was  after  the  fire  had  occurred  and  destroyed 
the  building  in  which  the  machinery  was  placed,  and  had 
reduced  the  premises  to  a state  in  which  the  boilers  and 
machinery  could  be  no  longer  of  any  use,  either  to  the  free- 
hold or  otherwise,  until  the  premises  should  be  rebuilt  and 
repaired.  The  sheriff  tried  to  sell  the  property,  but  could 
not  for  want  of  buyers,  and  he  kept  a man  in  possession  for 
some  time,  and  in  fact  did  all  he  could  do,  provided  the 
property  was  or  ought  to  be  considered  as  being  goods  and 
chattels,  against  any  claim  that  Ferguson  or  any  one  claim- 
ing from  him  could  set  up.  I accede  to  the  general  principle 
of  law  stated  in  giving  the  judgment  of  the  court  on  the 
former  occasion,  that  this  case  was  not  one  regarding  a 
tenant’s  fixtures,  because  Ferguson  was  the  owner  of  the 
freehold,  and  had  himself  erected  the  saw-mill,  and  attached 
the  machinery  to  the  soil  so  as  to  be  part  of  the  freehold,  and 
therefore  the  case  came  within  the  rule  laid  down  in  Winn 
v.  Ingilby  (5  B.  & Al.  625),  and  Place  v.  Fagg  (4  M.  & B. 
2T7).  It  appears  that  on  the  morning  of  the  day  on  which 
the  writ  of  execution  expired  Ferguson  sold  the  boilers  and 
machinery  verbally,  and  did  himself  with  the  vendee  on  that 
same  day  remove  them  from  the  site  of  the  saw-mill  to  a 
place  some  miles  distant.  Now  upon  these  facts  the  question 
is,  whether  the  act  of  the  parties  on  the  day  of  removal  was 
the  severance  of  the  boilers  and  machinery  from  the  free- 
hold, or  whether  there  was  in  truth  a severance  in  law  before 
that  period,  and  whether  that  act  was  anything  more  than 
the  consummation  of  it.  If  there  was  in  truth  a severance  by 
operation  of  law,  then  the  execution  attached  upon  the 
boilers  and  machinery  long  before  the  verbal  transfer  by 
Ferguson,  and  the  plaintiff  gained  no  title  from  him,  and 
the  sheriff  might  have  consummated  the  severance  as  well  as 
Ferguson  and  his  vendee.  The  examination  of  this  question 
is  what  I propose  in  this  case  to  make. 

It  will  not  be  questioned  that  the  boilers  and  machinery 
before  being  erected  and  put  up  were  goods  and  chattels,  and 
as  such  had  become  in  the  first,  instance  part  of  the  freehold 
by  being  made  fixtures  to  it.  In  the  same  way  the  materials 
of  which  a house  must  be  built  become  affixed  to  the  freehold. 
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The  word  fixture  necessarily  involves  the  proposition  that 
anything  that  is  a fixture  may  be  secured,  disunited, removed. 
The  general  rule  is  of  course  quicquid  plantatur  solo  solo 
cedit , but  that  rule  has  many  exceptions.  In  favour  of 
trade,  agriculture,  ornament,  convenience,  and  general 
improvement  of  an  estate,  we  find  numerous  cases  of  excep- 
tion. The  owner  of  the  freehold  must  be  allowed  also  to 
change  his  mind,  and  in  any  case  where  he  has  erected  a 
fixture  and  pulled  it  down  again,  I apprehend  it  could 
not  be  questioned  that  when  severed  it  would  be  liable  to  an 
execution  against  the  owner.  Take  the  case  of  growing 
trees ; if  they  be  severed  from  the  freehold,  either  by  the 
owner  of  the  freehold  or  by  the  tenant,  they  immediately 
become  the  personal  property  of  the  owner  of  the  freehold. 
The  same  rule  would  prevail  with  respect  to  a house. 
In  Herlakenden’s  case  (4  Co.  63  a)  it  was  resolved  that  if  a 
house  fall  by  tempest  or  other  act  of  God,  the  lessee  for  life, 
or  lessee  for  years,  has  a special  interest  to  take  the  timber 
to  rebuild  the  house  again,  if  he  will,  for  his  habitation ; 
but  if  the  lessee  pulls  down  the  house,  the  lessor  may  take 
the  timber  as  a thing  which  was  parcel  of  his  inheritance. 
There  is  no  difference  whether  the  owner  of  the  freehold 
causes  the  severance,  or  whether  it  be  done  by  some  other 
means,  as  to  the  fact  of  converting  into  personal  property. 
It  is  said  in  Bowie’s  Case  (11  Co.  81  b)  that  the  lessor  has 
the  general  ownership  and  right  of  inheritance  in  the  houses 
and  timber  trees,  and  the  lessee  has  but  a particular  interest, 
and  therefore  be  they  pulled  down  or  felled  by  the  lessee  or 
any  other,  or  by  wind  or  tempest  blown  down,  or  by 
any  other  means  disjoined  from  the  inheritance,  the  lessor 
shall  have  them  in  respect  of  his  general  ownership.  In  the 
present  case  the  object  and  the  intention  with  which  the 
owner  of  the  freehold  erected  the  boilers  and  machinery 
became  frustrated  and  at  an  end  by  means  of  the  fire,  and 
the  question  is  whether  the  object  for  which  the  machinery 
was  erected  being  put  an  end  to,  there  is  not  a severance  of 
it  from  the  freehold.  It  was  capable  of  being  severed  ; and 
it  seems  absurd  to  say  that*  if  the  owner  chose  to  let  the 
machinery  remain  in  the  state  it  was  after  the  fire,  that  it 
should  not  be  made  answerable  as  goods  and  chattels  for 
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his  debts,  though  it  would  have  been  so  if  placed  on  the 
ground  ready  to  be  put  together  before  any  fire  had  oc- 
curred. From  the  evidence  it  appears  that  if  Ferguson  had 
determined  upon  rebuilding  he  would  have  been  obliged  to 
take  the  whole  to  pieces  in  order  to  effect  the  object.  Sup- 
pose such  had  been  the  case,  while  then  in  a state  of  sever- 
ance would  the  machinery  be  looked  upon  as  chattels  until 
replaced  by  being  affixed  to  the  freehold  ? It  may  be  that 
the  case  of  the  mill-stone  might  be  held  to  govern,  and  that 
the  same  machinery  which  was  taken  out  to  be  again  per- 
manently replaced  would  be  held  not  liable.  This  case  is 
evidently  different  from  such  a case.  Intention,  however, 
if  the  property  in  such  case  would  not  be  liable,  would  form 
a chief  ingredient  in  the  decision.  If  the  property  were  held 
to  be  liable  to  execution,  it  seems  but  just  that  it  should  in 
this  case,  where  the  machinery  would  have  to  be  taken  from 
its  position  to  be  again  properly  replaced.  If  intention 
would  form  an  ingredient  in  determining  that  it  was  not 
liable  to  execution,  then  intention  in  the  present  instance 
must  go  a long  way  to  determine  that  Ferguson  considered 
the  property  severed  from  the  freehold  by  the  fire,  for  he 
not  only  determined  not  to  rebuild,  but  he  verbally  disposed 
of  the  property  as  materials,  iu  effect  goods  and  chattels, 
and  as  such  delivered  them  to  his  vendee. 

On  the  whole  case  I have  come  to  the  conclusion  that  in 
the  first  instance  the  boilers  and  machinery  became  fixtures, 
capable  of  being  severed  again  both  by  the  owner  of  the 
freehold  and  by  other  means,  so  as  to  render  them  subject 
to  execution  : that  they  would  not  be  subject  to  execution  so 
long  as  the  intention  with  which  they 'became  such  fixtures 
remained  and  continued  in  fact,  but  would  be  liable  to  exe- 
cution so  soon  as  the  character  of  fixtures  ceased ; and  that 
such  character  did  cease,  because  the  intention  to  make 
them  freehold  was  defeated  by  the  accident  of  fire,  and  they 
in  fact  became  useless  for  the  object  with  which  they  w«re 
fixed  up,  and  became  reduced  (as  evinced  by  the  owner 
himself)  to  the  same  state  the  whole  was  in  before  being 
set  up ; and  that,  as  he  evinced  no  disposition  to  restore 
its  freehold  character,  the  whole  became  again  goods  and 
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chattels,  and  might  have  been  sold  by  the  sheriff  or  have 
been  removed  by  him  to  some  place  where  he  could  have 
sold  them.  I base  my  opinion  upon  this — that  the  boilers 
and  machinery  were  once  goods  and  chattels : that  they 
became  fixtures  to  the  freehold  for  such  time  as  the  intention 
with  which  they  were  attached  to  it  lasted,  and  when  that 
intention  ceased  they  partook  of  their  former  character. 
The  intention  may  be  put  an  end  to  by  the  act  of  God,  by 
the  parties  themselves,  or  by  other  means.  Lord  Denman 
says,  in  the  case  of  Wood  v.  Hewett  (8  Q.  JB.  913),  speaking 
of  erections  for  convenience  or  business,  “ It  is  always  open 
to  inquiry  how  the  article  came  to  be  in  the  place  in  which 
it  is  found,  and  what  the  parties  intended  as  to  its  use,  and 
the  respective  rights  may  be  determined  by  the  evidence  on 
these  points.” 

I am  much  influenced  to  hold  this  opinion  by  considering 
what  would  have  been  the  disposition  of  these  boilers  and 
machinery  in  the  state  they  were  found  by  the  sheriff,  in 
case  there  had  been  a question  between  the  heir  and  the 
executors  of  Ferguson  after  the  disposition  evinced  by 
Ferguson  to  make  them  goods  and  chattels.  Taking  the 
case  where  fixtures  are  put  up  by  the  tenant  in  fee  for  the 
purposes  of  trade,  Serjeant  Williams  says,  summing  up  the 
result  of  the  cases  in  the  work  on  Executors,  Yol.  I.  4,73, 
u The  result  of  the  authorities  seems  to  be  this : where  the 
fixed  instrument,  engine  or  utensil  (and  the  building  covering 
the  same  falls  within  the  same  principle)  is  an  accessory  to  a 
matter  of  a personal  nature,  such  as  a trade  not  connected 
with  land,  it  shall  itself  be  considered  as  personalty,  and  re- 
movable as  between  the  executor  and  the  heir.  So  where 
there  is  a mixed  case  between  enjoying  the  profits  of  the  land 
and  carrying  on  a species  of  trade,  as  in  the  instance  of  the 
cider-mill,  the  executor  will  be  entitled  ; but  where  the 
fixtures  are  merely  the  means  of  enjoying  the  benefit  of  the 
inheritance,  as  in  the  case  of  the  salt-pans,  and  are  acces- 
sories necessary  to  the  enjoyment  of  the  principle,  they 
belong  to  the  heir  as  parcel  of  the  inheritance.”  This  idea  of 
Serjeant  Williams,  that  where  fixtures  are  erected  for  the 
purposes  of  trade  unconnected  with  land  that  machinery 
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would  be  considered  to  be  personalty,  is  entirely  exploded  by 
the  case  of  Fisher  v.  Dixon  (12  Cl.  & Fin.  312,  9 Jur.  883). 
Lord  Cottenham  in  his  judgment  in  the  case  says,  “ The 
individual  who  erected  the  machinery  was  the  owner  of  the 
land  and  of  the  personal  property  which  he  erected  and 
employed  in  carrying  on  the  works : he  might  have  done 
what  he  liked  with  it : he  might  have  disposed  of  the  land : 
he  might  have  disposed  of  the  machinery : he  might  have 
separated  them  again.  It  was  therefore  not  at  all  necessary 
in  order  to  encourage  him  to  erect  those  new  works,  which 
are  supposed  to  be  beneficial  to  the  public,  that  any  rule  of 
that  kind  should  be  established,  because  he  was  master  of  his 
own  land.  It  was  quite  unnecessary,  therefore,  to  establish 
any  such  rule  in  favour  of  trade,  the  whole  being  entirely 
under  the  control  of  the  person  who  erected  this  machinery.” 
In  the  case  before  us  the  owner,  as  it  appears,  did  make  a 
rule  for  himself  as  to  these  boilers  and  machinery.  He  con- 
sidered them  no  longer  of  any  use  or  service  after  the  fire 
destroyed  their  usefulness  for  the  purposes  of  the  business 
than  to  dispose  of  them  as  being  reduced  again  to  goods 
and  chattels,  and  disunited  from  the  freehold.  It  appears 
to  me  that  being  in  that  state  on  the  freehold  they  would 
be  considered  as  personal  estate  rather  than  as  any  longer 
partaking  of  the  freehold. 

There  is  this  further  consideration  of  the  question  as 
between  the  plaintiff,  the  vendee  of  Ferguson,  and  the 
defendant  as  sheriff, — whether  the  plain  tiff  is  not  estopped 
from  denying  that  they  were  goods  and  chat  vis.  liable  to  be 
seized.  The  articles  were  completely  sevei  while  the  writ 
was  current,  and  after  the  sheriff  had  taken  possession.  The 
sheriff’s  officer  did  not  abandon  possession  U*<  ;uise  he  left  the 
articles  still  on  the  land,  if  they  were  to  bo  considered  as 
chattels,  though  of  course  he  abandoned  the  freehold.  I 
think  the  intention  to  make  the  articles  goods  and  chattels, 
and  that  they  should  be  considered  as  separated  again  trom 
the  freehold,  must  be  carried  back  beyond  the  act  of  Ferguson 
on  the  day  the  articles  were  removed,  and  that  Ferguson  and 
his  vendee,  the  plaintiff,  are  estopped  from  disputing  the 
character  of  the  articles.  The  plaintiff  did  not  purchase 
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them  as  freehold  property,  that  I take  to  be  quite  clear,  and 
as  he  did  not  buy  in  market  overt,  he  could  only  take 
such  title  as  Ferguson  could  give  him,  and  that  title  was 
subject  to  the  execution  in  the  hands  of  the  sheriff,  which  I 
think  must  be  held  to  have  attached. 

For  these  reasons  I think  no  property  passed  to  the 
plaintiff  by  the  delivery  to  Ferguson,  and  that  a verdict 
should  be  entered  for  the  defendant. 
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ABANDONMENT. 

Of  seizure. — See  Fixtures,  1. 

ACCIDENTAL  LOSS. 

See  Agreement,  1,  2.— Covenant.- 
Railways  and  Railway  Com- 
panies, 6,  7. 

ACCOUNT  STATED. 

See  County  Courts.  % 

ACTION. 

See  Common  Schools,- 1.— Great 
Western  Railway  Co.  2,  3. 
Arrest — Application  to  set  aside — 
Terms  imposed  in  chambers — Action 
against  sheriff  notwithstanding  — 
Order  thereon. ] — A defendant  was 
arrested  upon  a Oa.  Sa,.}  and  having 
given  bail  to  the  sheriff  under  16  Vic. 
ch.  175,  applied  to  set  aside  the 
arrest.  It  was  agreed,  at  the  sugges- 
tion of  the  judge  in  chambers,  that  he 
should  not  put  in  special  bail  till  the 
application  was  disposed  of,  though 
the  month  allowed  under  the  statute 
might  elapse;  arid  afterwards  the 
summons  was  enlarged  at  the  plain- 
tiff’s request,  on  condition  that  he 
should  not  in  the  meantime  take  an 
assignment  of  the  bond  to  the  sheriff. 
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The  decision  was  not  given  until  after 
the  month  had  expired.  The  plaintiff 
was  allowed  to  amend  the  defect 
complained  of,  and  the  defendant, 
who  had  been  all  the  time  upon  the 
limits,  then  immediately  put  in  proper 
bail.  The  plaintiff  nevertheless  sued 
the  sheriff  for  an  escape,  because  the 
certificate  was  not  produced  to  him 
within  a month,  and  he  did  not  in 
consequence  commit  the  defendant 
to  close  custody.  The  sheriff,  con- 
ceiving that  he  had  a good  defence, 
independently  of  what  had  taken 
place  in  chambers,  went  down  to 
trial,  but  the  evidence  offered  by  him 
was  rejected,  and  the  plaintiff  had  a 
verdict.  He  then  applied  to  stay 
proceedings.  Held , that  the  bringing 
such  action  was  wholly  inconsistent 
with  the  terms  imposed  by  the 
learned  judge  in  chambers,  and 
that  proceedings  must  be  stayed, 
but  on  payment  of  costs  as  defend- 
ant had  applied  so  late.  Calcutt  v. 
Ruttan , 33. 
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executors  of  J.  S.,  on  a judgment 
recovered  against  him.  Pleas,  ne 
unques  executors,  and  plene  admin- 
istraverunt.  It  appeared  that  the 
testator,  who  had  formerly  lived  in 
St.  Lawrence  county  in  the  United 
States,  and  in  this  province,  died  on 
his  return  from  California,  leaving  a 
will  but  appointing  no  executors;  the 
defendants  had  obtained  administra- 
tion with  the  will  annexed  from  the 
Surrogate  Court  of  St.  Lawrence 
county,  being  the  proper  tribunal 
there,  and  having  duly  administered 
all  the  assets  (the  greater  part  being 
appropriated  to  a debt  due  to  one  of 
the  administrators),  had  obtained  their 
discharge.  No  assets  were  shewn  in 
this  country,  and  no  intermeddling  by 
defendants  here.  The  evidence  was 
conflicting  as  to  whether  testator's 
domicile  was  in  this  province  or  in  St. 
Lawrence  county,  but  the  jury  found 
that  it  was  in  St.  Lawrence  county ; 
and  a verdict  was  rendered  for  defend- 
ants. Held , that  such  verdict  was 
right.  Jessup  v.  William  Simpson 
and  Benjamin  F.  Simpson , Execu- 
tors of  James  Simpson , 213. 


ADMISSION. 

See  Ejectment,  2.^Mutual  In- 
surance Companies.  — Tres- 
pass, 3. 

Debt  on  judgment  — Pleading  — 
Admission  of  assets — Proof  of  devas- 
tavit.']— Plaintiff  had  sued  defendant 
as  administrator  upon  a special  agree- 
ment by  testator  to  take  care  of  and 
redeliver  certain  wheat,  alleging  in 
different  counts  a promise  and  breach 
by  testator  and  defendant  respectively. 
The  defendant  suffered  judgment  by 
default  as  to  the  second  count,  and 
afterwards  confessed  judgment  as  to 
the  first.  In  an  action  of  debt  on  the 
judgment,  suggesting  a devastavit. — 
Held , that  the  admission  of  assets 
afforded  by  the  pleadings  could  not 
be  rebutted  by  shewing  that  when  the 


original  judgment  was  recovered  there 
were  assets  to  satisfy  it,  but  that 
afterwards,  a sale  being  forced,  they 
proved  insufficient.  Walton  v.  An- 
drew, 594. 

AGENCY. 

See  Malicious  Arrest,  1. 


AGREEMENT. 

See  Common  Counts. — Covenant. 
— Ejectment,  1. — Landlord  & 
Tenant,  2. 

1.  Assumpsit — Sufficiency  of  con- 
sideration.]— Declaration , that  in 
consideration  that  the  plaintiff,  at 
defendants'  request,  had  consigned 
and  shipped  certain  wheat  to  Messrs. 
C.  & B.,  at  Oswego,  defendants  pro- 
mised to  advance  him  a certain  sum 
thereon,  and  to  sell  it  for  him  within 
thirty  days,  and  pay  over  the  proceeds, 
less  the  advance  and  charges,  &c. ; 
that  the  defendants  did  make  the  ad- 
vance, but  did  not  sell  the  wheat. 
Held  bad,  on  demurrer  to  the  pleas, 
as  not  shewing  a sufficient  considera- 
tion. Held  also , that  if  the  promise 
had  been  binding,  it  would  be  a good 
defence  that  the  wheat  was  lost  be- 
fore it  came  into  defendants’  posses- 
sion. See  the  pleas  set  out  below, 
and  the  impression  of  the  bourt  upon 
them,  though  their  validity  is  not  ex- 
pressly decided.  Marlatt  v.  Gooder- 
ham  et  al .,  221. 

2.  Contract  by  plaintiff  ta  sell 
wheat  for  defendant  — Construction 
of — Accidental  loss  — Liability.] — 
Defendant  obtained  an  advance  from 
the  plaintiffs  on  wheat  which  he  had 
shipped  from  Oakville  to  Oswego 
consigned  to  them,  to  the  care  of 
Messrs.  C.  & B.  The  plaintiffs  were 
to  sell  the  wheat  for  defendant,  and 
pay  him  the  proceeds,  deducting  the 
advance  and  charges,  &c.  The 
wheat  having  been  lost  on  the  pas- 
sage— Held , that  the  defendant  was 
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bound  to  refund  the  sum  advanced, 
as  the  wheat  still  continued  his 
property.  Defendant  at  the  trial 
desired  to  prove,  that  when  the  ad- 
vance was  made,  the  plaintiffs  were 
spoken  to  about  insuring  the  wheat, 
and  replied  that  they  were  their  own 
insurers,  and  took  the  risk  of  wheat 
shipped  on  their  account.  Held , 

that  such  evidence  was  rightly  re- 
jected; and  that  if  admitted  it  would 
not  have  affected  defendant’s  liability. 
Gooderham  et  al.  v.  Marlatt , 228. 

3.  Suits  brought  against  corpora- 
tion— Power  of  the  attorney  on  record 
to  compromise — Effect  of  such  power 
when  under  seal — How  far , ivlien 
authorized  under  seal , he  may  bind 
them  by  parol — Pleading. ] — The 
plaintiff  declared  in  assumpsit,  setting 
out  that  he  had  brought  two  actions 
against  defendants,  the  first  for  breach 
of  an  agreement  made  by  them  to 
construct  a bridge  or  crossing,  with 
cattle-guards,  over  their  road  which 
passed  through  his  land : and  the 
second,  for  an  alleged  injury  occa- 
sioned by  them,  the  particulars  of 
which  were  not  stated : that  while 
both  actions  were  pending  the  plain- 
tiff and  defendants  by  their  said 
attorney,  who  was  then  duly  autho- 
rized in  such  behalf,  made  an  agree- 
ment in  writing,  setting  it  out,  of 
which  the  terms  were,  that  the  plaintiff 
was  to  receive  £175  for  all  claims 
against  the  company — the  company 
to  pay  costs,  and  to  make  the  cattle 
pass  and  complete  the  crossing  by  the 
16th  of  July  then  next ; the  suits  to 
be  withdrawn : the  agreement  to  be 
carried  out  by  the  Messrs  M.  (plain- 
tiff’s attorneys)  on  plaintiff’s  account, 
and  M.  R.  on  behalf  of  the  company, 
as  soon  as  the  court  was  over  (this 
was  signed  by  M.  R.  for  the  com- 
pany) : That  in  consideration  of  the 
premises,  and  that  the  plaintiff  at  de- 
fendants’ request  would  perform  said 
agreement  on  his  part,  defendants 


promised  to  perform  on  their  parts: 
that  confiding  in  such  promise,  he 
withdrew  the  actions,  and  did  all  that 
was  to  be  done  on  his  part,  but  that, 
although  defendants  in  part  perform- 
ance paid  £75  and  costs,  yet  they 
did  not  make  the  cattle  pass  nor  com- 
plete the  crossing.  Held , on  demurrer 
to  the  declaration,  that  it  must  be  as- 
sumed from  the  averments,  that  M.  R. 
had  been  authorized  under  the  de- 
fendants’ corporate  seal  to  make  the 
agreement;  but  that  no  promise  of 
the  corporation,  such  as  was  declared 
upon,  could  be  implied  therefrom : 
that  the  proper  construction  of  the 
agreement  was,  that  it  required  a 
proper  legal  covenant  by  the  company 
to  bind  them  to  the  terms  which  they 
had  authorized  him  to  accept,  and 
that  they  could  not  be  charged  as 
liable  through  him  on  a parol  agree- 
ment to  do  that  which  they  could 
only  have  bound  themselves  under 
seal  to  perform. — Doran  v.  The  Great 
Western  Railway  Company , 403. 

ALTERATION. 

See  Title. 

Lease — Alteration  by  substituting 
another  lessee — Effect  of. ] — A lease 
having  been  granted  by  the  plaintiff 
to  one  T.,  the  defendant,  before  the 
expiration  of  the  term,  without  the 
plaintiff’s  knowledge,  struck  out  T’s. 
name  and  put  his  own  opposite  to  the 
seal,  and  entered  and  paid  rent.  Held , 
that  the  plaintiff  could  not  maintain 
covenant  against  the  defendant  on 
such  lease.  Lapp  v.  May , 47. 

AMBIGUITY. 

See  Covenant. — Will,  1. 

AMENDMENT. 

1.  The  record  in  ejectment  may 
be  amended  ’ at  the  trial  by  adding 
the  plea.  Dewson  v.  St.  Clair , 97. 
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2.  Fi.  Fa.  — Return.']  — Where 
the  sheriff  had  returned  to  a Fi.  Fa., 
in  obedience  to  a rule,  that  the  money 
had  been  levied  upon  another  writ, 
having  reason  to  believe  this  to  be  the 
case,  but  it  appeared  that  part  of  the 
money  had  not  been  made,  the  court 
allowed  the  sheriff  to  amend  his  re- 
turn. Lee  et  al  v.  JNeilson  et  al., 
606. 


APPEAL. 

Award  i] — No  appeal  lies  from  the 
'decision  of  the  judge  in  Practice  Court 
on  an  application  to  set  aside  an  award. 
Brown  v.  Overholt,  64. 


ARBITRATION  AND  AWARD. 

See  Appeal — Common  Schools,  1. 
— Great  Western  R.W.  Co.  2,  3. 
— Highways.— Municipal  Cor- 
porations, 2.  — Railways  and 
Railway  Companies,  1,  9,  10. 

1.  Award — Submission — Umpire 
— Finality  — Pleading.] — Declara- 
tion on  a bond  of  submission  to  arbi- 
tration (assigning  no  breaches),  which 
recited  that  differences  had  arisen 
respecting  certain  matters  of  account 
then  open  and  unsettled  between  the 
parties,  and  also  a certain  bill  of 
exchange;  that  the  plaintiff  had 
brought  an  action  against  the  defend- 
ant for  the  recovery  of  certain  sums 
claimed  to  be  due  to  him  from  defend- 
ant; and  that  it  had  been  agreed  to 
refer  to  J.  and  L.,  as  arbitrators,  as 
well  the  said  differences  as  all  manner 
of  actions,  &c.,  between  the  parties, 
with  liberty  to  said  arbitrators,  either 
before  entering  upon  said  arbitration, 
or  at  any  time  pending  said  reference, 
to  appoint  an  umpire ; and  the  con- 
dition was,  that  if  defendant  should 
abide  by  the  award  of  the  said  arbi- 
trator, so  as  the  same  be  made  on  or 
before  the  16th  of  June,  1856,  or  if' 


they  should  not  make  their  award  by 
that  time,  then  if  defendant  should 
abide  by  the  award  of  the  umpire,  so 
as  the  said  umpire  should  make  his 
award  on  or  before  the  16 th  of  June , 
1855,  the  bond  should  be  void.  Plea 
— No  award,  either  by  arbitrators  or 
umpire,  on  or  before  the  said  16th  of 
June.  Replication — That  the  arbi- 
trators, before  entering  on  the  arbi- 
tration, appointed  an  umpire,  which 
said  umpire  and  the  said  arbitrators, 
within  the  time  limited  by  the  sub- 
mission for  making  the  award  by  the 
umpire — to  wit,  on  the  16th  of  June, 
1855 — having  taken  upon  themselves 
the  burthen  of  said  arbitrament,  did 
in  due  manner  make  their  award  and 
umpirage  in  writing,  of  and  concern- 
ing the  premises  referred,  by  which 
said  award  they,  the  said  arbitrators 
and  umpire,  after  reciting  that  they 
had  taken  upon  themselves  the  said 
reference,  and  had  examined  the 
matter  on  both  sides,  and  investi- 
gated the  accounts  between  the  par- 
ties, did  make  their  award  as  follows, 
namely : that  there  was  due  from 
defendant  to  plaintiff  £55  16s.  Id., 
upon  balance  of  accounts,  and  also 
£5  costs  of  the  arbitration,  which  said 
damages,  costs,  and  charges,  they 
awarded  defendant  to  pay  to  the 
plaintiff  within  four  months  from  the 
publication  of  said  award — of  which 
said  award  defendant  had  notice,  but 
did  not  pay  the  said  £55  16s.  Id. 
within  the  four  months,  or  since. 
Held , on  demurrer,  replication  bad : 
for — 1.  If  the  award  could  be  sup- 
ported at  all,  it  could  be  only  as 
the  award  of  the  two  arbitrators,  and 
should  have  been  so  set  out,  to  make 
it  in  accordance  with  the  submission. 
2.  The  award  was  bad,  for  failing  to 
give  any  direction  about  the  action, 
or  the  costs  of  it.  The  excess  of 
authority  in  giving  costs  of  the  refer- 
ence was  no  objection,  as  these  costs 
were  not  sued  for.  Roddy  v.  Lester , 
259. 
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2.  Arbitration — Application  to  set 
aside , allowed  in  the  second  term 
after  award — Omission  to  return  evi- 
dence as  required  by  submission — 
Construction  of  submission .]  — An 
action  of  covenant  was  referred  at 
Nisi  Prius,  and  it  was  agreed  that 
on  certain  breaches  assigned  a ver- 
dict should  be  taken  for  the  plaintiff 
for  specified  sums,  the  damages  on 
other  breaches  being  reserved;  and 
as  to  two  of  the  breaches  particularly, 
that  a verdict  should  be  entered  for 
the  plaintiff  for  £125,  subject  to  the 
award.  The  rule  of  reference  ex- 
pressly required  that  the  arbitrators 
should  report  in  or  with  their  award 
the  evidence  and  facts  on  which  they 
should  find  the  damages  awarded  (if 
any)  on  either  or  both  of  these  breach- 
es, so  as  to  enable  this  court  to  de- 
termine whether  such  evidence  and 
facts  would  in  law  warrant  the  dama- 
ges. The  arbitrators  awarded  dama- 
ges on  each  of  these  breaches,  but 
omitted  to  return  with  their  award 
the  evidence  or  facts  on  which  they 
had  proceeded.  A copy  of  the  evi- 
dence only  was  found  in  court,  not 
signed  by  the  arbitrators,  or  annexed 
to  the  award,  or  referred  to  in  it; 
and  the  facts  did  not  otherwise  appear. 
Held , that  under  the  circumstances 
of  the  case  and  terms  of  the  submis- 
sion, the  award  might  be  moved 
against  although  the  first  term  after  it 
was  made  had  expired.  Held  also , 
that  the  award  was  invalid  for  want 
of  a proper  return  of  the  evidence 
and  facts,  as  required  by  the  rule  of 
reference.  Semble , that  under  the 
terms  of  the  submission  no  judgment 
could  be  entered  up  for  the  sum 
awarded  without  application  to  the 
court.  Murphy  et  al.  v.  Cotton  et 
al , 426. 

3.  Award — Submission — Plead- 
ing.~\ — Where  a submission  is  to  two 
arbitrators  and  such  third  person  as 
they  shall  choose  before  proceeding 


with  the  arbitration,  an  award  by  the 
two  only,  the  third  not  having  acted, 
cannot  be  supported.  Sloan  v.  Hal- 
den , 495. 

4.  Reference  at  Nisi  Prius  under 
sec.  156  of  C.  L.  P.  A ] — Assump- 
sit for  work  upon  a railway.  The 
plaintiff  contended  that  the  written 
contract  entered  into  was  determined 
by  certain  changes  made  in  the  work, 
and  that  be  was  entitled  to  recover 
upon  a quantum  meruit , while  defend- 
ants insisted  that  the  agreement  was 
binding,  and  all  the  work  in  question 
done  under  it,  it  being  admitted  that 
if  so  the  plaintiff  had  been  fully  paid. 
It  appeared  to  the  learned  judge  at 
the  trial  that  the  case  would  involve 
the  investigation  of  long  accounts, 
and  he  ordered  a reference  to  arbitra- 
tion under  section  156  of  the  Com- 
mon Law  Procedure  Act,  directing 
that  the  court  should  determine, 
upon  the  report  of  the  arbitrators, 
how  far  the  contract  was  in  force. 
Held , that  the  order  must  be  set 
aside,  for  by  the  statute  all  the  issues 
joined  must  be  disposed  of,  either  by 
I reference  or  by  verdict  taken  at  the 
trial,  and  the  judge  has  no  authority 
to  direct  a reference  which  shall 
make  the  award  subject  to  the  opin- 
ion of  the  court.  Semble , that  as 
the  necessity  for  going  into  accounts 
was  dependent  upon  the  existence  of 
the  contract,  the  more  convenient 
course  would  have  been,  first,  to  take 
the  necessary  evidence  for  determin- 
ing whether  the  plaintiff  was  bound 
by  it,  and  the  verdict  of  the  jury 
upon  that  point,  after  applying  the 
law  to  the  facts  proved  ; and  then,  if 
they  found  in  plaintiff’s  favour,  to 
refer  the  amount  to  arbitration.  It  is 
for  the  judge  to  determine  whether 
the  ca^e  will  involve  the  investiga- 
tion of  “long  accounts,”  within  the 
meaning  of  the  statute,  subject  to  be 
reviewed  by  the  court  in  those  cases 
only  in  which  it  can  be  said  that  he 
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plainly  did  not  exercise  any  discre- 
tion on  this  point,  but  applied  the  Act 
in  a case  where  it  was  altogether 
inapplicable;  and  held , that  this  was 
not  such  a case.  Wells  v.  Gzowski  et 
al.,  553. 


ARREST. 

See  Action. — Malicious  Arrest. 


ARSON. 

See  Criminal  Law,  1. 


ASSETS. 

See  Admission. 

ASSIGNMENT. 

See  Chattel  Mortgage. 


ASSURANCE. 
See  Insurance. 


ATTORNEY. 

See  Agreement,  3. — Partnership, 
2. — Principal  and  Agent. 

BIGAMY. 

See  Criminal  Law,  2,  4,  5. 


BILLS  OP  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  Evidence. — Limited  Partner- 
ship.— Partnership,  1,  2. — 
Sheriff,  1. — Variance. 

1.  Promissory  note — Pleading — 
Corporation .]  — Assumpsit  upon  a 
promissory  note,  alleged  to  have  been 
made  by  the  Wolfe  Island  R.  W.  and 
Canal  Company, payable  to  defendants, 
and  endorsed  by  them  to  plaintiffs. 
Plea,  that  the  writing  sued  on  is  an 
instrument  under  the  seal  of  the  com- 
pany, and  not  a promissory  note,  or 
negotiable  as  such.  Meld , on  de- 


murrer, plea  good.  Held  also , declar- 
ation good,  as  the  court  could  not 
assume  that  this  company  were  not 
authorized  to  make  notes.  Merritt 
et  al.  v.  Maxwell  e{  al.,  50. 

2.  Bill  of  Exchanged] — Assumpsit 
on  a bill  of  exchange  drawn  by  one 
defendant  on  the  other  two,  and  ac- 
cepted. Fourth  plea , that  the  bill 
was  delivered  by  the  acceptors  to 
Messrs.  H.,  who,  before  it  became 
due,  transferred  it  to  one  G.  as  security 
for  the  price  of  certain  flour  to  be  sold 
and  delivered  by  him  to  them;  that 
while  G.  so  held  the  bill  he  refused, and 
has  always  since  refused, to  deliver  said 
flour,  and  in  consequence  the  Messrs. 
H.  were  entitled  to  receive  back  the 
bill,  and  G.  held  it  without  considera- 
tion, and  as  their  agent;  that  while  he 
so  held  it  the  acceptors  made  their 
promissory  note  payable  to  the  drawer, 
or  order,  which  was  duly  endorsed, 
and  delivered  by  the  acceptors  to 
Messrs.  H.  in  satisfaction  of  the  bill; 
that  H.  afterwards  in  fraud  of  de- 
fendants directed  G.  to  deliver  the 
bill  to  the  plaintiff,  and  that  he  there- 
upon, and  without  consideration  from 
the  plaintiff,  and  as  the  agent  of  H., 
delivered  said  bill  to  the  plaintiff,  who 
received  it  without  consideration,  and 
after  it  was  due.  The  fifth  plea  was, 
that  the  bill  was  endorsed  to  G.  as  the 
price  and  value  of,  and  in  part  pay- 
ment for, the  flour;  that  after  G.’s  re- 
fusal to  deliver  he  held  without  con- 
sideration, and  while  it  was  so  in  his 
hands  defendants  paid  it,  as  alleged  in 
the  last  plea ; that  the  acceptors  were 
then  entitled  to  receive  it  from  G.  and 
that  he  thereafter  held  as  agent  for 
them,  and  that  it  was  overdue  when 
it  came  into  the  plaintiff’s  hands.  It 
appeared  that  G.  had  agreed  in  Sep- 
tember to  sell  the  flour  to  Messrs.  H. 
deliverable  in  November,  and  took 
three  notes,  at  thirty,  sixty  and  ninety 
days,  each  for  one-third  of  the  price; 
when  the  first  came  due  H.;  being  un- 
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able  to  pay,  sent  G.  this  bill  that  be 
might  receive  and  credit  the  proceeds 
on  the  note,  and  afterwards  paid  him 
a sum  of  mouey,  which  with  the  bill 
would  more  than  satisfy  the  note. 
The  bill  was  protested,  and  the  second 
and  third  notes  dishonoured,  and  G. 
retained  the  flour.  His  clerk  had, 
however,  without  his  knowledge  or 
express  authority,  accepted  in  writing 
a delivery  order  drawn  by  Messrs.  H. 
upon  him.  On  this  order  the  plaintiff 
had  advanced  money  to  Messrs.  H. 
When  the  plaintiff  presented  this  order 
to  G.  and  claimed  as  assignee,  G.  at 
first  refused  to  recognize  it,  alleging 
that  the  clerk  had  no  authority  to  give 
it;  but  they  afterwards  compromised 
the  matter,  and  on  receiving  his  flour 
acceptance  G.  transferred  to  the  plain- 
tiff this  bill,  with  another  note  which 
he  had  received  from  H.  in  the  same 
manner  for  this  flour.  This  arrange- 
ment was  made  entirely  between  the 
plaintiff  and  G.  without  reference  to 
Messrs.  H.  After  the  arrangement, 
but  before  be  had  actually  received 
the  bill,  the  plaintiff  heard  that  it  had 
been  paid  by  defendants  to  H.  The 
defendants  had  given  their  notes  as 
alleged  in  the  plea,  and  paid  it;  but 
they  did  so  without  taking  up  the  bill, 
or  ascertaining  that  it  was  still  held  by 
Messrs.  H.;  they  were  satisfied  by  the 
statement  of  one  of  the  Messrs.  H.,  to 
whom  they  paid,  that  it  was  in  G.’s 
hands, and  that  he  would  send  for  and 
take  it  up — which  he  never  did.  Held , 
that  the  plaintiff  must  recover.  That 
the  defendants  had  acted  negligently 
in  paying  as  they  did,  and  that  neither 
of  the  pleas  were  proved;  for,  as  to  the 
4th,  G.  did  not  receive  the  bill  as 
security,  but  rather  in  part  payment 
for  the  flour,  nor  did  he  deliver  the 
bill  to  the  plaintiff  by  Messrs.  H/s 
directions ; and  as  to  both  pleas,  he 
could  not  be  said  to  hold  the  bill  after 
refusal  to  deliver  the  flour,  as  the 
agent  of  Messrs.  H.,and  without  con- 
sideration, because  they  had  not 


treated  the  contract  for  the  sale  of  the 
flour  as  rescinded,  but  had  assumed 
to  h'old  him  liable  upon  it  by  making 
over  his  flour  acceptance  ; and — as  he 
was  a bona  fide  holder  for  value — it 
was  of  no  consequence  whether  the 
plaintiff  taking  from  him  knew  that 
the  bill  had  been  paid  by  Messrs.  H. 
or  not.  ClarJcson  v.  Thomas  Law- 
son,  John  Lawson  and  Joseph  Law- 
son , 67. 

3.  Promissory  note — Notice  of  non- 
payment— Protest — 14  & 15  Vic.  ch. 
94.] — Notice  of  non-payment  of  a 
note  mailed  in  the  proper  post  office 
between  eight  and  nine  in  the  evening 
of  the  day  after  protest — Held  suffi- 
cient, though  the  post  mark  upon  it 
was  of  the  following  day.  Where  a 
note  payable  at  a bank  is  sent  there 
for  collection,  the  protest  and  notice 
may  properly  be  given  by  them. 
Wilson  v.  John  D.  Pringle , Charles 
D.  Pringle , D.  L.  Carscallen , and 
Abraham  Diamond ',  230. 

4.  Acceptance  by  treasurer  of  a 
company  — Liability ’ — tSeal.] — De- 
fendant accepted  a bill  drawn  upon 
him  as  treasurer  of  the  Wolfe  Island 
Railway  and  Canal  Co.,  thus  : u Ac- 
cepted, W.  A.  Geddes,  Trea.  W,  I.  R. 
W.  & C.  Co.,”  adding  the  company’s 
seal — Held , that  he  was  personally 
liable.  Semble , that  an  impression 
upon  the  paper,  without  wax  or  any 
extraneous  substance,  is  a sufficient 
seal.  Foster  v.  Geddes , 239. 

5.  Note  'payable  to  A.  or  his  wife 
— Effect  of] — A note  payable  to  A. 
“ or  to  his  wife,  and  to  no  other  per- 
son,” is  the  same  as  if  made  payable 
to  A.  alone,  and  his  executors  may 
sue  upon  it.  Moodie , Executor  of 
Drysdale , v.  Rowatt , 273. 

6.  Construction  of  instrument  — 
Promissory  note  or  guarantee — Ac- 
count stated.] — W.  made  a note  pay- 
able to  plaintiffs,  on  which  defendants 
endorsed  their  names.  It  was  proved 
to  have  been  given  for  money  lent  to 
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W.  by  the  plaintiffs  in  defen  darts’ 
presence,  and  for  which  they  agreed 
to  become  security ; that  one  of  them 
had  paid  interest  on  it,  and  that  both 
had  promised  to  pay  the  note,  when 
spoken  to.  Held,  that  defendants 
could  not  be  held  liable  in  any  way 
as  upon  a note,  and  that  the  evidence 
would  not  support  an  account  stated. 
Qucere : Whet  her  plaintiffs  could  have 
recovered  as  upon  a guarantee.  Skil- 
beck , as  Treasurer , and  Young , as 
President , of  the  Port  Sarnia  Build- 
ing Society , v.  Porter  and  Curtis}Y6i). 

BOND  FOR  DEED. 

See  Ejectment,  4. 

BUFFALO  AND  LAKE  HURON 
R.  W.  Co. 

See  Railways  and  Railway  Com- 
panies, 9. 


BY-LAW. 

See  Municipal  Corporations,  3. 

Semble , that  a by-law  enacting  that 
certain  animals  shall  not  run  at  large, 
does  not  impliedly  allow  others  not 
named  to  do  so,  contrary  to  the  com- 
mon law.  Jack  v.  Ontario , Simcoe , 
&c .,  Railway  Co .,  328. 

CALLS  ON  STOCK. 

See  Joint  Stock  Companies,  1. 

CERTIORARI. 

Indictment.']  — After  verdict  of 
acquittal  for  nuisance  a motion  was 
made  for  a certiorari  to  remove  the 
indictment,  with  a view  to  obtain  a 
new  trial,  no  ground  being  shewn 
by  affidavit;  and  the  new  trial  was 
moved  for  on  the  same  day,  being 
the  fourth  day  of  term.  Held , that 
the  certiorari , after  acquittal,  could 
not  issue  as  of  course  ; but  that  if  it 


could,  it  would  have  been  unnecessary 
to  move  for  a new  trial  within  the 
first  four  days  of  term.  Regina  v. 
Gzowski  et  al.,  591. 


CHATTEL  MORTGAGE. 

1.  Mortgagee  of  chattels — Liabil- 
ity of  in  trespass.] — A mortgagee  of 
personal  chattels  who  has  not  taken 
actual  possession,  is  not  liable  in 
trespass  for  an  injury  occasioned  by 
the  goods  mortgaged.  M.  & Co. 
having  wrongfully  placed  a quantity 
of  stone  on  the  plaintiff’s  land,  after- 
wards mortgaged  it  with  other  pro- 
perty to  defendant.  The  mortgage 
stated  the  delivery  of  part  of  the 
goods  comprised  in  it  in  the  name 
of  the  whole ; there  was  no  proviso 
that  the  mortgagor  should  remain  in 
possession  until  default,  but  a proviso 
that  in  case  of  default  the  mortgagee 
might  take  possession.  Default  had 
been  made  in  payment,  but  the  de- 
fendant had  not  taken  possession,  or 
interfered  in  any  way  with  the  stone; 
when  asked  to  remove  it,  however, 
he  had  refused,  and  forbade  the  plain- 
tiff doing  so  himself.  Held , that  as 
mortgagee  he  was  not  liable  to  the 
plaintiff  in  trespass  for  allowing  the 
stone  to  remain  on  his  land.  Camp- 
bell v.  Reid , 305. 

2.  Chattel  mortgage — Description 
of  goods — Proviso  for  possession  and 
sale  by  mortgagor.] — Goods  contained 
in  a chattel  mortgage  are  sufficiently 
described  as  “ all  the  stock  of  dry 
goods,  hardware,  crockery,  groceries 
and  other  goods,  wares  and  merchan- 
dise in  the  store  and  premises  occu- 
pied by  the  mortgagor  at,”  &c.,  if  it 
be  clearly  made  out  in  any  contest 
about  the  goods  that  those  in  question 
were  in  the  mortgagor’s  store  and  his 
at  the  execution  of  the  instrument ; 
and  held , that  the  evidence  of  identity 
in  this  case  was  sufficient.  By  the 
terms  of  the  mortgage  the  mortgagor 
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was  to  continue  in  possession,  selling 
the  goods,  and  accounting  to  the 
mortgagee  for  the  proceeds  on  de- 
mand. Held , that  such  possession 
would  not  invalidate  the  mortgage, 
or  afford  per  se  any  evidence  of  fraud. 
Ross  v.  Conger , 525. 


COMMISSION  TO  EXAMINE 
WITNESSES. 

Commission  to  examine  witnesses .] 
— An  affidavit  of  the  due  taking  of  a 
commission  to  examine  witnesses, 
need  not  state  in  so  many  words  that 
the  evidence  was  duly  taken.  It  is* 
sufficient  if  it  describes  how  the  com- 
missioners proceeded,  and  thus  shews 
that  the  evidence  was  in  fact  so  taken. 
Nor  is  it  auy  objection  that  one  of  the 
witnesses  affirmed  instead  of  swearing. 
He/dy  that  upon  the  affidavits  set  out 
below,  it  sufficiently  appeared  that 
defendant  had  waived  filing  cross-in- 
terrogatories, more  especially  as  the 
evidence  had  been  taken  more  than 
six  months  before  the  trial,  and  he 
had  never  moved  against  the  proceed- 
ings. Bunnel  v.  Whitlaw,  241. 


COMMON  COUNTS. 

Special  agreement — Right  to  re- 
cover on  common  counts.'] — - In  No- 
vember, 1853,  plaintiff  agreed  to 
clear  and  fence  twenty  acres  of  de- 
fendant’s farm,  to  be  cleared  fit  for 
seed  by  the  10th  of  September,  and 
all  to  be  completed  by  the  20th  ; 
£30  to  be  paid  in  advance,  and  £30  on 
the  15th  of  October.  In  the  follow- 
ing spring  a fire  occurred  on  the  land 
occupied  by  defendant,  and  ran  over 
a part  which  plaintiff  had  chopped ; 
he  told  defendant  that  this  would 
probably  prevent  him  from  finishing 
the  job  in  time,  and  wished  to  give  it 
up,  but  the  defendant  persuaded  him 
to  continue,  and  he  went  on  until  the 
autumn,  when  he  left  off  altogether, 
alleging  as  a reason  that  he  had  heard 


defendant  intended  to  claim  damages 
from  him  for  not  having  finished  in 
time.  About  fifteen  acres  were  then 
cleared,  which  defendant  had  put  in 
crop.  Heldy  that  he  was  not  entitled 
to  recover  upon  the  common  counts 
for  the  work  performed.  Orser  v. 
Gamble , 576. 


. COMMON  LAW  PROCEDURE 
ACT. 

See  Arbitration  and  Award,  4.— 
DexWurrer. — Landlord  & Ten- 
ant, 3. — Practice. 

COMMON  SCHOOLS. 

1.  No  action  can  be  sustained  by 
a school  teacher  for  his  salary ; arbi- 
tration is  the  only  remedy.  Tiernan 
v.  School  Trustees  of  Nepean,  15. 

2.  Alteration  of  school  section — How 
made — Necessity  of  upholding  acts 
of  trustees  de  facto — Effect  of  local 
superintendent! s decision  ] — In  1853, 
on  application  of  the  resident  inhabi- 
tants of  Oneida,  the  Municipality 
passed  a resolution  to  divide  the 
School  Section  No.  7,  in  that  town- 
ship, by  taking  away  a part  to  consti- 
tute a new  section,  (but  no  by-law 
was  passed  until  1855,  when  one  was 
adopted  confirming  this  resolution.) 
A meetiug  was  called  for  the  16th 
of  January,  1854,  to  elect  three  new 
trustees  for  section  7.  In  the  mean- 
time, on  the  10th  of  January,  the 
ordinary  annual  meeting  was  held, 
and  a dispute  arose  as  to  whether 
trustees  should  not  then  be  elected 
for  the  ensuing  year;  some  thought 
not,  and  left  the  meeting,  while  others 
remained  and  proceeded  with  the 
election.  The  local  superintendent 
being  appealed  to,  declared  the  elec- 
tion illegal,  considering  that  No.  7 had 
become  a new  section,  and  appointed 
a new  one  to  take  place  at  the  meet- 
ing called  for  the  16th,  when  the 
defendants  were  appointed  the  three 
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trustees  for  No.  7 as  a new  section. 
In  January,  1855,  the  dispute  was 
renewed;  the  defendants  appointed  a 
new  trustee  in  the  usual  way,  but 
another  meeting  was  held,  at  which  a 
new  trustee  was  elected  to  succeed 
the  retiring  one  of  those  first  chosen 
in  1854,  so  that  there  were  two  sets 
of  trustees  claiming  the  office.  The 
first  elected  trustees  in  1854,  abstained 
from  acting  for  that  year,  and  defend- 
ants imposed  a rate,  which  the  plaintiff 
resisted  : Held , (affirming  Chief  Su- 
perintendent of  Schools  v.  McRae, 
12  U.  C.  R.  545,)  that  the  alteration 
did  not  constitute  No.  7 a new  sec- 
tion, but  that  the  rate  was  legal,  being 
imposed  by  the  trustees  de  facto , who 
had  not  been  removed.  Quaere, 
whether  such  alteration  could  be 
made  by  resolution  only.  Qucere , 
also,  whether  the  decision  of  the 
local  superintendent  can  be  thus  in- 
cidentally reviewed  in  an  action  to 
recover  back  the  rate.  See  these 
and  other  points  discussed  in  the 
judgment  of  the  court  below.  Chief 
Superintendent  of  Schools,  Appellant, 
In  re  Gill  and  Jackson  et  al.,  119. 

2.  School  rate — Right  of  trustees  to 
re-imbursement  of  costs , dec.,  unau- 
thorized rate.'] — School  trustees  can 
not  impose  a rate  to  re-imburse  them- 
selves for  costs  incurred  in  defending 
unsuccessfully  a suit  brought  against 
them  for  levying  an  unauthorized  rate, 
or  for  travelling  expenses  incurred  in 
order  to  consult  with  the  superintend- 
ent. No  rate  can  legally  be  imposed 
for  the  salary  of  an  unqualified  teacher. 
Stark  v.  Montague  et  al.,  473. 

3.  The  proviso  in  16  Vic.  ch.  185, 
sec.  15  applies  only  to  the  case  of 
an  undivided  property  extending  into 
more  than  one  school  section  of  the 
same  municipality,  not  where  their 
land  lies  in  different  municipalities. 
The  Chief  Superintendent  of  Schools 
Appellant,  In  re  The  Trustees  of 


School  Section  JVo.  4,  of  Hallowell , 
and  Robert  Storm , 541. 


CONSIDERATION. 

See  Agreement,  1.  — Bills  of 
Exchange  and  Promissory 
Notes,  2. — Title. 

CONTRACT. 

See  Agreement. 


CONVEYANCING. 
See  Title. 


CORPORATIONS. 

See  Agreement,  3— Bills  of  Ex- 
change and  Promissory  Notes, 
1. — Joint  Stock  Companies.--^ 
Municipal  Corporations.-Road 
Companies. 

Corporation — Liability  upon  con- 
tract not  under  seal.] — The  defend- 
ants, a municipal  corporation,  having 
called  for  tenders  for  making  plank 
side-walks  in  December,  1854,  the 
plaintiff  sent  in  an  offer,  which  the 
then  Council  passed  a resolution  to 
accept;  and  as  they  were  going  out  of 
office,  and  wished  to  leave  the  work 
completed,  several  of  the  members 
pressed  the  plaintiff  to  proceed.  He 
had  purchased  materials  and  was 
going  on;  but  in  January,  being  told 
by  one  of  the  late  Council  that  it 
would  be  prudent  to  have  an  accept- 
ance in  writing,  he  wrote  to  the 
Council,  and  received  an  answer  re- 
fusing to  sanction  the  contract,  and 
telling  him  that  if  he  went  on  it  would 
be  at  his  own  risk.  He  then  desisted, 
and  sued  the  corporation — another 
person  having  in  the  meantime  been 
employed  by  them  to  finish  the  work. 
The  jury  having  found  the  value  of 
the  work,  and  the  damages  sustained 
by  the  plaintiff  from  not  being  allowed 
to  finish  the  job;  Held,  that  he  could 
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recover  the  former  sum,  but  not  the 
latter,  as  there  was  no  contract  under 
seal.  Bartlett  v.  The  Municipality 
of  Amherstburg,  152. 


COSTS. 

See  Dower,  1.— Venue,  1. 


COUNTY  COURTS. 

Jurisdiction  of  where  sum  re- 
duced hy  payment  — Evidence  of 
account  stated.]  — Appeal  from  a 
County  Court.  The  declaration  con- 
tained three  counts,  claiming  each 
£50,  but  the  damages  were  laid  only 
at  £50,  and  the  particulars  were  for 
account  rendered  £55  15s.  less  by 
cash  £22  10s. — £33  5s.  At  the 
trial  the  plaintiff  relied  on  the  count 
on  account  stated,  in  proof  of  which 
he  produced  a draft  by  himself  on 
defendant  for  £55  15s.  Id.,  “ being 
the  balance  in  full  of  your  account;” 
and  proved  that  when  presented,  de- 
fendant acknowledged  the  amount  to 
be  correct,  but  refused  to  accept  it,  as 
he  was  afraid  he  would  be  sued.  A 
verdict  having  been  found  for  £34  3s. 
3d. — Held , that  the  claim  was  within 
the  jurisdiction  of  the  County  Court; 
and,  Semhle , that  the  evidence  of  an 
account  stated  was  sufficient.  Mc- 
Murtry  v.  Munro , 166. 


COVENANT. 

See  Alteration  — Landlord  and 
Tenant,  4,  5. 

Lease,  construction  of] — Defend- 
ant leased  a farm  from  the  plaintiff 
for  seven  years,  and  stipulated  that 
he  should  let  him  have  with  it  a horse, 
waggon,  plough,  harrow,  and  a set  of 
harness,  at  a valuation,  to  be  returned 
of  equal  value  at  the  expiration  of  the 
term.  Plaintiff  sued  for  non-return, 
alleging  that  the  defendant  had  not 
returned  the  said  goods,  or  any  of 
them,  of  equal  value,  or  otherwise. 


Held , that  the  breach  was  well  as- 
signed, and  the  declaration  sufficient. 
Queer e,  as  to  the  meaning  of  the 
agreement.  Pew  v.  Hart , 256. 

COVENANTS  FOR  TITLE. 

1.  Covenants  for  seisin  and  right 
to  convey — Action  on — Pleading~- 
Mortgage  to  secure  purchase  money.'] 
— Held  (affirming  Huyck  v.  McDon- 
ald, 3 0.  S.  292)",  that  where  a pur- 
chaser mortgages  the  land  purchased 
to  his  vendor  in  fee,  he  can  maintain 
no  action  on  the  covenants  for  title 
in  his  deed  while  the  mortgage  is 
outstanding.  Action  on  covenants 
for  seisin  and  right  to  convey,  con- 
tained in  a conveyance  of  certain 
lands  by  defendants  to  plaintiff,  a 
mortgage  to  C.  being  specially  ex- 
cepted. Breach , that  defendants  were 
not  seised,  with  the  exception  of  said 
mortgage,  and  had  not  good  right  to 
convey ; but  that  one  G IT.  was 
seised  of  a portion  of  said  lands,  and 
one  J.  B.  and  T.  B.  of  another. 
Pleas — 2.  That  said  mortgage  was  a 
mortgage  in  fee,  and  that  by  the 
indenture  declared  on  defendants 
covenanted  for  seisin,  except  said 
mortgage,  which  is  still  unpaid — 
3.  Same  defence,  applied  to  the  cove- 
nant for  right  to  convey.  4 That 
defendants  were  seised,  in  accordance 
with  their  covenants.  5.  That  they 
had  good  right  to  convey,  as  covenant- 
ed for.  6.  That  before  the  execution 
of  the  indenture  declared  on,  defend- 
ants agreed  with  the  plaintiff  for  the 
sale  of  said  lands  to  him  at  a specified 
sum,  of  which  part  was  to  be  paid 
down,  and  the  residue  secured  by 
mortgage,  and  that  the  plaintiff  then 
mortgaged  the  same  lands  in  fee  to 
the  defendants,  to  secure  such  residue, 
which  is  still  unpaid.  7,  That  said 
G.  H.  was  not  seised  as  alleged.  8. 
That  said  J.  B.  and  T.  B.  were  not, 
nor  was  either  of  them  seised.  Heldj 
on  demurrer — 2nd,  3rd,  4th,  5th,  7th 
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and  8th  pleas  bad  ; 6th  plea  good. — 
Rees  v.  Strachan  et  al .,  53. 

2.  Covenants  for  seisin  and  quiet 
enjoyment  — Mortgage.]  — By  deed, 
coo  raining  the  usual  covenants  for 
enjoyment  free  from  encumbrances, 
aod  for  further  assurance,  defendant 
conveyed  to  plaintiff  certain  land 
which  had  been  previously  mortgaged. 
Plaintiff  sued  upon  these  covenants ; 
and  it  appeared  that  before  action  the 
mortgage  had  been  satisfied,  though 
no  discharge  was  recorded,  and  that 
he  had  sold  the  land  to  a third  party, 
who  had  not  been  disturbed  in  his 
possession,  but  who  had  refused  to 
pay  part  of  the  purchase  money,  for 
want,  of  such  discharge.  Held,  that 
the  action  could  not  be  maintained. 
Kennedy  v.  Solomon , 623. 

CRIMINAL  LAW. 

See  Certiorari. 

1.  Arson  — What  is  a building 
used  for  carry  ing  on  a trade — 4 & 5 
Vic.  ch.  26,  sec.  3.] — A building 
used  by  a carpenter,  who  was  putting 
up  a house  near  it,  as  a place  of  deposit 
for  his  tools  and  window  frames  which 
he  had  made,  but  in  which  no  work 
was  carried  on  by  him.  Held,  not 
“a  building  used  in  carrying  on  the 
trade  of  a carpenter,”  within  the 
4 & 5 Vic.  ch.  26,  sec.  3. — Regina 
v.  Robert  D.  Smith,  546. 

2.  Bigamy — Proof  of  marriage.] 
— On  an  indictment  for  bigamy,  the 
witness  called  to  prove  the  first  mar- 
riage swore  that  it  was  solemnized  by 
a justice  of  the  peace  in  the  State 
of  New  York,  who  had  power  to 
marry,  but  this  witness  was  not  a 
lawyer  nor  inhabitant  of  the  United 
States,  and  did  not  state  how  the 
authority  of  the  justice  was  derived. 
Held,  insufficient.  Where  the  prisoner 
relies  upon  the  first  wife’s  lengthened 
absence,  and  his  ignorance  of  her 
being  alive,  he  must  shew  inquiries 


made,  and  that  he  had  reason  to 
believe  her  dead,  more  especially 
when  he  has  deserted  her ; and  this, 
notwithstanding  that  the  first  wife 
may  have  married  again.  Regina  v. 
Smith,  565. 

3.  Demanding  with  menaces  money 
actually  due,  is  not  a demand  with 
intent  to  steal,  under  4 & 5 Yic.  ch. 
25,  sec.  11.  Regina  v.  Johnson,  569. 

4.  On  an  indictment  for  bigamy 
the  first  wife  is  not  admissible  as  a 
witness  to  prove  that  her  marriage 
with  the  prisoner  was  invalid.  Re- 
gina v.  Madden,  588. 

5.  Bigamy — Place  of  marriage — 
Infancy  of  husband.] — It  is  not  ne- 
cessary that  marriages  shall  be  solem- 
nized in  a church.  Where  banns 
have  been  published,  and  no  dissent 
then  expressed  by  parents  or  guar- 
dians, the  husband  being  under  age 
is  no  objection,  even  by  the  English 
Marriage  Act ; but,  quaere,  whether 
that  Act  is  in  force  here.  Regina  v. 
Seeker,  604. 

CROWN  GRANT. 

See  Taxes. 


CUSTOMS  ACTS. 

Custom  house  officers  — Liability 
of,  in  trespass — Seizure  of  goods  once 
passed,.] — Trespass  cannot  be  main- 
tained against  a custom  house  officer 
for  seizing  goods  as  forfeited,  upon 
grounds  which,  if  they  existed,  would 
justify  such  seizure.  If  he  was  mis- 
led by  false  information,  or  acted 
maliciously,  case  is  the  proper  re- 
medy; but  no  action  will  lie  while 
the  legality  of  the  seizure  is  still 
undetermined.  Goods  which  have 
passed  the  custom  house  upon  im- 
portation, and  been  taken  into  the 
interior,  are  still  liable  to  seizure  if  it 
should  appear  that  they  have  been 
fraudulently  undervalued  ; but  not  for 
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defects  of  form,  such  as  the  want  of 
a permit.  Wile  v.  Cayley  et  al ., 
285. 

DEATH 

Of  plaintiff  in  Ejectment  while 
Rule  Nisi  for  new  trial  is  pending. ] 
See  Landlord  and  Tenant,  3. 

DELAY. 

See  Joint  Stock  Companies,  2.- — 
Venue,  1. 

DEMAND  OE  POSSESSION. 

See  Ejectment,  4. — Landlord  and 
Tenant,  1. 

DEMURRER. 

Special  demurrers  filed  before  the 
operation  of  the  Common  Law  Pro- 
cedure Act  may  be  sustained.  Chase 
v.  Scripture,  493. 


DEVISE. 
See  Will. 


DISCLAIMER. 

See  Ejectment,  3. 

DISPOSSESSION. 
Evidence  of] — See  Will,  3. 

DISTRESS. 

See  Landlord  and  Tenant,  2. — 
Sheriff,  3,  4. 

DIVISION  COURT. 

1.  Prohibition.] — Held  (affirming 
Bongard  v.  McWhirter,  12  U.  C.  R. 
143),  that  under  16  Vic.  ch.  177, 
sec.  9,  a suitor  in  the  Division 
Court  who  desires  to  remove  the 
cause  to  another  division,  must  apply 
to  the  judge  who  ordinarily  would 
have  cognizance  *of  the  cause,  and 
not  to  the  judge  of  the  division  to 


which  he  desires  to  transfer  it.  But 
held , that  in  this  case  the  question 
was  not  open  for  decision,  the  only 
issue  taken  being  as  to  which  of  the 
two  divisions  was  most  convenient  to 
try  in,  and  upon  that  point  the  deci- 
sion of  the  judge  who  had  granted  the 
order  was  decisive.  Me  Whirter  v. 
Bongard , 84. 

2.  Plea , that  plaintiff’s  money 
seized  in  defendant’ s hands  under 
execution  from  Division  Court — 13 
& 14  Vic.  ch.  53,  sec.  89 — Construc- 
tion of.  — Defendant  had  taken  a 
conveyance  from  the  plaintiff  of  cer- 
tain timber  under  an  agreement,  by 
which  he  was  authorized  * to  sell  it, 
and  receive  the  proceeds  of  such  sale 
“in  his  own  name,  or  otherwise  as 
he  should  think  proper,”  and,  after 
making  certain  deductions  allowed, 
he  was  to  pay  to  the  plaintiff  aoy 
balance  of  the  purchase  money  which 
should  remain  in  his  hands.  To  an 
action  by  the  plaintiff  upon  this  agree- 
ment for  moneys  alleged  to  be  due 
him,  defendant  pleaded  that  after  the 
sale  of  the  timber,  and  before  this  suit, 
and  while  the  moneys  mentioned  in 
the  declaration  remained  in  defend- 
ant’s hands,  they  were  seized  by  a 
bailiff  of  a division  court,  under  an 
execution  issued  from  that  court 
against  th%  plaintiff,  at  the  suit  of  one 
O.  Held , on  demurrer,  plea  bad,  as 
it  imported  nothing  more  than  that 
defendant  was  indebted  to  the  plaintiff 
in  a certain  sum,  and  such  a claim 
could  not  be  seized  under  13  k 14 
Vic.  ch.  53,  sec.  89.  Qucere : If 
defendant  had  set  out  the  amount  of 
plaintiff’s  money  in  his  hands,  and 
averred  that  this  sum  remained  sepa- 
rate and  apart  from  his  own  for  the 
plaintiff  when  it  was  seized,  whether 
that  would  have  been  a good  defence. 
Clarke  v.  Easton,  251. 


DOMICILE. 

See  Administration. 
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DOWER. 

1.  Costs  — Dower. ] — The  tenant 
having  allowed  judgment  to  go  by 
default,  the  demandants  entered  a sug- 
gestion of  demand  made  before  ac- 
tion brought,  to  which  the  tenant 
made  no  answer,  and  a venire  was 
awarded,  upon  which  the  jury  found 
that  such  demand  was  made.  Held, 
that  this  was  a trial  within  the  mean- 
ing of  the  5th  section  of  13  & 14  Vie. 
ch.  58,  and  therefore  that  the  de- 
mandant was  entitled  to  costs.  An- 
derson v.  Marriott , 161. 

1.  The  wife  of  a mortgagee  is  not 
entitled  to  dower.  Where  the  hus- 
band is  seized  as  tenant  in  common, 
his  wife  may  be  endowed.  Ham  v. 
Ham , 497. 

3.  Mortgage  for  purchase  money.'] 
— Where  an  estate  was  conveyed 
to  a vendee,  and  immediately  mort- 
gaged back  again  to  the  seller  to 
secure  payment  of  the  purchase  mo- 
ney. Held , that  the  widow  of  the 
mortgagor  was  entitled  to  dower, — 
Robinson,  C.  J.,  dissenting.  Semble, 
per  Burns,  J.,  that  to  raise  this  ques- 
tion the  tenant  must  plead  specially, 
and  cannot  rely  upon  the  plea  deny- 
ing seizin.  Potts  v.  Meyers , 499. 

4.  Dower — Proof  of  Marriage.] 
— Where  in  an  action  of  dower  the 
demandant  relied  upon  evidence  of 
cohabitation  and  reputation  to  prove 
the  marriage,  said  to  have  taken  place 
in  the  United  States,  and  failed,  the 
court,  under  the  circumstances  of  this 
case,  refused  a new  trial.  Street  v. 
Dolsen , 537. 


EASEMENTS. 

See  Great  Western  Railway  Co., 
3. — Right  of  Way. 


EJECTMENT. 

See  Amendment, 1.— Landlord  and 
Tenant,  1,  3.  — Mortgage.  — 
Presumption.  — Railways  and 
Railway  Companies,  1. 


1.  Venue  in  ejectment — Agreement 
for  sale  — Construction  of — Eject- 
ment by  vendee.]  — The  venue  in 
ejectment  is  still  local,  the  14  & 15 
Vic.  ch.  114,  having  made  no  change 
in  that  respect.  It  was  agreed  be- 
tween plaintiff  and  defendant  that  de- 
fendant should  sell  to  the  plaintiff  the 
land  in  question,  and  should  deduce 
a good  title,  and  convey  to  plaintiff  in 
one  year  from  date;  that  defendant 
should  in  the  meantime  have  posses- 
sion, on  condition  of  not  cutting  tim- 
ber; and  that  on  or  before  the  19th  of 
October,  1855,  he  should  execute  a 
conveyance  on  receiving£200;  in  con- 
sideration whereof  the  plaintiff  agreed 
to  pay  the  £200,  &c.  In  the  winter 
of  1855  the  defendant  cut  and  sold 
saw-logs,  contrary  to  the  agreement, 
and  in  February  the  plaintiff  brought 
ejectment  on  this  ground,  without 
having  either  paid  or  tendered  the 
£200.  Held,  that  he  was  not  entitled 
to  recover.  McKindsey  v.  Johnston , 
209. 

2.  Acknowledgment  of  title — Of- 
fer to  purchase.] — Where  defendant 
having  obtained  possession  without 
any  privity  with  M.  went  to  him 
and  offered  to  purchase,  but  no  bar- 
gain was  made,  and  he  told  M.  he 
might  sell  to  whoever  he  chose — 
Held , that  M/s  assignee  could  main- 
tain ejectment  against  defendant  with- 
out any  further  proof  of  M/s  title. 
Drake  v.  North , 476. 

3.  One  defendant  in  ejectment  is 
not  entitled  to  have  his  name  struck 
out  at  the  trial,  on  disclaiming  all  right 
to  possession,  in  order  to  be  called  as 
a witness  for  his  co-defendants.  Gro- 
gan v.  Adair  et  al.,  479. 

4.  Bond  for  deed — Right  of  pos- 
session~\ — Plaintiff's  devisor  gave  a 
bond  to  defendant,  conditioned  to  con- 
vey to  him  the  land  in  question,  upon 
payment  of  £175  on  the  first  of  March, 
1856,  when  the  obligor  was  to  give 
the  deed,  and  the  defendant  to  secure 
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the  balaece  of  the  purchase  money  by 
mortgage  on  the  premises.  Then 
followed  these  words  : “ The  said 
Isaac  Ammeiman  (the  defendant)  is 
to  have  possession  of  the  said  lands 
and  premises,  with  the  exception  of 
the  house  and  barn,  from  the  sealing 
and  delivery  of  these  presents.”  Held , 
that  the  right  of  possession  was  sub- 
ject to  the  payment  of  the  £175  at 
the  time  specified,  and  that  on  default 
the  plaintiff  might  maintain  ejectment. 
A demand  of  possession  was  made, 
but  semble , that  it  was  unnecessary. 
Stringham  v.  Ammerman , 548. 

5.  Tenants  in  common — Ejectment 
— Proof  of  ouster — Registration .] — 
One  tenant  in  common  under  a will 
conveyed  the  whole  estate,  claiming 
it  as  heir-at-law.  In  ejectment  by  the 
other  tenants  in  common  against  his 
grantee,  held , that  proof  of  actual 
ouster  was  unnecessary.  The  con- 
veyance by  the  heir-at-law  being  exe- 
cuted in  1883,  and  the  title  then 
unregistered,  it  was  held  clearly  not 
requisite  to  register  the  will.  Scott 
et  al,  v.  McLeod , 574. 

ELECTION. 

See  Joint-Stock  Companies,  2. 
ESTATE. 

See  Will,  2,  3,  4,  5. 


ESTOPPEL. 

. See  Admission. — Ejectment,  2,  5. 
— Fixtures.-GtAmbling.— Joint 
Stock  Companies. — Landlord 
and  Tenant,  3. — Principal  and 
Agent. — Road  Companies,  1. 
Action  by  sheriff  for  goods  sold — 
Estoppel  — Pleading.  ] — Assumpsit 
for  goods  bargained  and  sold  by  the 
plaintiff,  as  sheriff,  to  the  defendant. 
Held,  that  the  defendant  could  not  set 
up  as  a defence  that  the  goods  pur- 
chased by  him  as  belonging  to  the 
execution  debtor  were  in  fact  his  own. 
Such  a defence,  if  available,  would 


not  amount  to  the  general  issue. — 
Ruttan  v.  Weller , 44. 


EVIDENCE. 

See  Admission. — Agreement,  2. — 
Criminal  Law,  2,  4. — Dower,  4. 
— Ejectment,  3. — Libel. — Ma- 
licious Arrest,  1.  — Partner- 
ship, 2.-Railways  and  Railway 
Companies,  8. — Sheriff,  2. — 
Trespass,  4.-V  ariance.-W  ill, 3. 
Action  for  money  received  on  note 
— Production  of  note. ] — Plaintiff,  as 
executor,  sued  to  recover  money  re- 
ceived for  his  testator  on  a note  pay- 
able to  him.  The  maker  swore  that 
he  had  paid  defendant,  who  handed 
him  the  note,  which  was  still  in  his 
possession,  though  with  the  name  torn 
off.  Held , not  necessary  to  produce 
the  note.  Van  Allan  v.  Frymere , 
579. 

EXECUTION. 

See  Division  Court,  2, — Fixtures. 
— Partnership,  1. — Shipping. — 
Will,  5. 

EXECUTORS. 

See  Administration. — Principal 
and  Agent. 

FIERI  FACIAS. 

See  Execution. 


FIRE. 

See  Fixtures,  1. — Insurance. 
FIXTURES. 

1.  Steam  saw-mill  — Accidental 
fire — Effect  of  on  character  of  ma- 
chinery as  fixtures — Estoppel— Aban- 
donment of  seizure.'] — A steam  saw- 
mill having  been  burned  down,  the 
engine  and  boilers  were  left — the 
boilers  set  in  the  brick  wall  of  the 
furnace,  and  the  engine  supported  by 
a frame,  which  was  bolted  to  timbers 
sunk  in  the  ground.  The  sheriff  seized 
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both  under  a Fi.  Fa.,  treating  them 
as  chattels,  made  two  ineffectual  at- 
tempts to  sell,  and  returned  goods  on 
hand.  On  the  return  day  of  the  writ 
they  were  removed  by  the  plaintiffs, 
who  had  purchased  by  verbal  agree- 
ment from  the  execution  debtor;  but 
the  sheriff  followed,  retook  them  ars 
seized  under  the  Fi.  Fa.,  and  after- 
wards sold  under  a Ten.  Ex.  The 
plaintiffs  forbad  the  sale,  and  brought 
trespass  against  the  sheriff.  Per  Rob- 
inson, C.J.,  and  McLean,  J — While 
the  engine  and  boiler  remained  fixed 
in  the  mill,  after  the  fire,  they  partook 
of  the  realty,  and  could  not  be  seized 
under  the  Fi.  Fa.  as  chattels.  Per 
Burns,  J. — By  the  fire  they  became 
chattels,  and  might  have  been  seized; 
but  held , that  the  plaintiffs,  having 
purchased  them  as  chattels  by  verbal 
sale,  were  estopped  from  asserting  that 
the  execution  did  not  attach,  because 
they  were  part  of  the  realty.  Held 
also , that  under  the  evidence  stated 
below,  the  sheriff  could  not  be  said  to 
have  abandoned  the  seizure.  Wal- 
ton et  at.,  v.  Jarvis , 640. 

2.  Building  on  land  under  con- 
tract for  sale — Removal  of — Trover 
by  vendor.'] — Plaintiff  contracted  to 
sell  a lot  of  land  to  A.,  who  agreed  to 
build  upon  it  a house  of  certain  di- 
mensions. A.  put  up  the  building 
and  assigned  to  defendant,  who  raised 
the  house  from  the  stone  foundation 
on  which  it  was  built  and  removed  it 
to  another  lot.  Held  (on  the  autho- 
rity of  Gas  Co  v.  Marshall,  7 U.  C.  R. 
193),  that  the  plaintiff  might  maintain 
trover  for  the  house  so  removed. — 
Cleaver  v.  CuUoden , 491. 

PLQXJR. 

1.  Held , that  under  the  circum- 
stances of  this  case  the  plaintiff  was 
entitled  to  recover,  because  certain 
fiour  sold  to  him  as  “Victoria  extra” 
had  not  passed  inspection  as  “ extra 
superfine.”  Bunnel  v.  Whitlaw , 241. 


2.  Case  for  not  accepting  flour — 
Proof  of  tender — Right  to  require 
samples — Hamilton  a port  on  Lake 
Ontario — “ Free  on  board.”] — De- 
fendant agreed  to  buy  from  plaintiff 
1,000  barrels  of  flour,  deliverable  at  a 
good  port  on  Lake  Ontario  in  May, 
1856,  and  to  be  guaranteed  inspection 
extra  in  Boston  or  New  York  at  $9 
per  barrel,  free  on  board.  It  appear- 
ed that  on  the  27th  of  May  the  plain- 
tiff told  the  broker  at  Toronto  through 
whom  the  contract  was  made,  and 
who  was  interested  in  half  of  the 
flour,  that  he  was  ready  to  deliver  it 
at  Hamilton,  and  gave  him  an  order 
on  M.  & Co.,  of  Hamilton,  to  deliver 
the  flour  to  him  on  receipt  of  the  pur- 
chase money;  which  the  broker  said 
would  not  be  satisfactory  to  defendant. 
Next  day  plaintiff  offered  defendant 
the  receipt  of  the  Great  Western 
Railway  for  the  flour,  with  a delivery 
order  endorsed  in  defendant’s  favour, 
which  defendant  refused,  saying  that 
he  must  first  see  a sample.  After 
due  notice  to  defendant  the  flour  was 
sold  by  auction  at  a price  much  lower 
than  he  had  agreed  to  give,  and  plain- 
tiff sued  for  the  difference  in  an  action 
for  not  accepting.  Held , that  he  was 
entitled  to  recover.  Held  also , that 
Hamilton  was  a port  on  Lake  Ontario 
within  the  meaning  of  the  contract. 
(See  page  518  as  to  the  meaning  of 
the  words  “ free  on  board.”  George 
v.  Glass , 514. 


FOREIGN  LAW. 

Evidence  of] — See  Criminal  Law,  2. 

FRAUD. 

See  Chattel  Mortgage,  2. 


FRAUDS  (STATUTE  OF). 

See  Will,  5. 

Verbal  sale  of  land,  to  be  paid  for 
in  goods.] — Plaintiff  verbally  agreed 
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to  purchase  certain  land  of  defendant, 
giving  goods  in  part  payment  on  ac- 
count of  the  purchase  money.  Held, 
that  the  absence  of  any  written  agree- 
ment for  purchase  of  the  land  would 
not  entitle  the  plaintiff  to  sue  for  the 
price  of  his  goods  as  if  payable  in 
money.  Hoskins  v.  Mitchcson,  551. 


GAMBLING. 

Raffle  — Illegality .] — Where  the 
defendant  sold  for  the  plaintiff  a pair 
of  horses  won  by  the  plaintiff  at  a 
raffle,  and  received  the  purchase  mo- 
ney-*-Afr/n?,  that  he  could  not  refuse 
to  pay  it  over  on  the  ground  that  the 
plaintiff  had  obtained  the  horses  by 
gambling.  Jamieson  v.  Sherwood , 
282. 

GREAT  WESTERN  RAILWAY 
COMPANY. 

See  Agreement,  3.  — Railways 
and  Railway  Companies,  1,  2, 
3,  4,  6,  7,  8,  9. 

1.  Per  Burns,  J. — The  obligation 
imposed  by  the  9th  section  of  4 Wm. 
IY.  ch.  29,  extends  to  that  part  of 
the  railroad  west  of  London.  Moison 
v.  Great  Western  Railway  Co.,  102. 

2 land  sold  by  agreement,  and 
conveyed  without,  reservation — liabil- 
ity for  obstructing  artificial  drain  jon 
such  land.']  — The  defendants  pur- 
chased part  of  plaintiff’s  land  for  the 
use  of  their  road,  which  van  through 
his  land  5 the  price  was  fixed  by  agree- 
ment, and  the  land  conveyed  without 
an  y reservation  in  the  deed  The  plain- 
tiff had  previously  drained  his  land  by 
means  of  a ditch  which  he  had  made, 
running  through  the  land  conveyed  to 
defendants.  In  constructing  their 
railway  the  defendants  stopped  up 
this  ditch,  and  the  plaintiff’s  land  was 
in  consequence  overflowed.  Eor  this 
injury  the  plaintiff  sued,  charging  the 
defendants  with  negligence  in  so  con- 
structing their  road.  Held , that  the 
85  (to  87) 


action  could  not  be  maintained,  the 
injury  being  one  attributable  to  the 
mere  construction  of  the  railway, 
which  should  have  been  taken  into 
consideration  at  the  time  of  the  con- 
tract for  sale,  or  at  the  reference  pro- 
vided for  in  the  Act,  if  the  parties  had 
disagreed — Robinson,  C.  J.,  dissent- 
ing, and  holding  that  the  plaintiff,  hav- 
ing agreed  amicably  as  to  the  price  of 
his  land,  should  be  in  no  worse  posi- 
tion than  if  it  had  been  determined  by 
arbitration  ; that  the  injury  was  not 
occasioned  by  the  construction,  but  by 
the  negligent  construction  of  the 
railway,  which  the  plaintiff  could  not 
have  foreseen;  and  therefore  need  not 
have  claimed  for  at  an  arbitration ; 
and  that  the  defendants  were  bound 
to  have  obviated  the  injury  under  the 
words  in  their  charter,  4 Wm.  IV.  ch. 
29,  sec.  5,  “ doing  as  little  damage  as 
may  be  in  the  execution  of  the  several 
powers  to  them  hereby  granted  ” — 
Per  McLean,  J.  : The  9th  clause  of 
4 Wm.  IY.  ch.  29,  applies  only  to 
that  part  of  the  railway  between  Lon- 
don and  Lake  Ontario.  J/Esperance 
v.  The  Great  Western  Railway  Co., 
173. 

3.  Obstruction  of  water-course — 
When  cause  of  action  accrues  thereon 
— Obstruction  of  private  way — Lim- 
itation of  action  for — Easement  over 
land  taken  appertaining  to  other  land 
— Remedy  for  interference  with  such 
easement.] — Declaration:  The  first 
count  alleged  plaintiff’s  possession  of 
a farm,  which  was  drained  by  means 
of  drains  on  each  side  of  and  across 
the  cultivated  portion  thereof,  and 
which  drains  were  sufficient  to  keep 
said  land  free  from  water,  and  would 
have  continued  to  do  so,  but  for  the 
negligent  and  improper  conduct  of 
defendants;  yet  defendants,  contriv- 
ing to  injure  the  plaintiff  in  the  enjoy- 
ment of  his  land,  constructed  their 
railway  across  other  lands  to  the  east 
and  west  of  his  land,  and  then  care- 
14  u.  c.  Q.  B. 
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lessly  and  negligently  made  and  kept  j 
open  a drain  at  each  side  of  the  rail- 
way, without  any  proper  outlet  for  the 
water  therefrom;  by  means  whereof 
the  water  from  lands  west  of  the 
plaintiff’s  land  flowed  into  these  drains 
on  either  side  of  the  railway,  and 
passed  along  them  to  a culvert  made 
by  defendants,  which  being  too  nar- 
row, the  water  there  overflowed  and 
ran  upon  the  plaintiff’s  land,  where  it 
filled  and  overflowed  the  drains  and 
injured  the  crops,  &c.  Second  count 
— That  the  plaintiff  was  possessed  of 
certain  land  in  the  village  of  Windsor, 
and  by  reason  thereof  ought  to  have 
a certain  way  therefrom,  and  from  the 
highway  in  front  thereof,  over  a cer- 
tain close  in  said  village  to  the  Detroit 
River,  and  then  back  again  from  the 
river  over  said  close,  and  thence  to 
the  highway,  for  himself  and  his  ser- 
vants, &c.  ; yet  defendants,  well  know- 
ing, &c.,  but  contriving,  &c.,  wrong- 
fully stopped  up  the  said  way.  As  to 
the  first  count,  it  was  proved  on  the  trial 
that  the  plaintiff’s  land  was  drained  as 
described  in  the  declaration,  and  that, 
although  the  railway  had  been  con- 
structed more  than  two  years,  he  had 
not  been  injured  by  water  until  the 
last  summer,  when,  the  season  being 
exceedingly  wet,  the  overflow  took 
place  ; but  it  appeared  that  this  would 
not  have  happened  if  the  defendants’ 
culverts  had  been  sufficiently  large. 
Upon  the  second  count  it  appeared 
that  the  plaintiff’s  land  formed  part  of 
Lot  No.  88 ; that  one  B.,  in  1835,  con- 
veyed three  acres  of  this  lot  to  P., 
reserving  a right  of  way  from  the 
highway  to  the  water.  These  three 
acres  afterwards  became  the  property 
of  K.,  who  conveyed  to  the  defend- 
ants. In  1851  B.  conveyed  to  the 
plaintiff  a part  of  Lot  No.  88,  with  a 
right  of  way  therefrom  to  the  river 
such  as  B.  himself  then  had.  The 
plaintiff  had  had  a way  across  K.’s 
land  until  K.  sold  to  defendants,  and 
was  deprived  of  it  by  the  construction 


of  the  railway  about  two  years  before 
this  action  brought.  The  railway 
separated  the  highway  from  the  water 
along  the  whole  extent  of  these  three 
acres.  Held , as  to  the  first  count, 

that  the  action  was  maintainable,  and 
brought  in  sufficient  time,  being  within 
six  months  from  the  time  of  the  over- 
flow. As  to  the  second  count,  that 
the  action  could  not  be  maintained; 
for  the  defendants  were  authorized  to 
build  their  road  where  they  did  build 
it,  and  therefore  the  doing  so  could 
not  be  treated  as  wrongful  : that  if 
any  recompense  is  given  by  the  Acts 
to  the  owner  of  such  an  easement,  it 
is  by  arbitration,  unless  the  9th  clause 
of  4 Wm.  IV.  ch.  29,  sec.  9,  applies, 
and  then  the  action  should  be  for  not 
restoring  the  way  in  the  manner  there 
directed.  Semble , however,  that  that 
clause  applies  only  to  public  roads. 
Semble  also,  that  if  the  action  had 
been  maintainable,  it  was  brought  too 
late,  the  cause  of  action  being  com- 
plete on  the  construction  of  the  rail- 
way.— Per  Robinson,  0.  J.  : The 
clauses  of  defendants’  charter  relating 
to  easements  apply  only  to  easements 
belonging  to  the  land  taken,  not  to 
easements  in  that  land  appertaining 
to  other  lands.  Carr  on  v.  The  Great 

Western  Railway  Company , 192. 

4.  Right  to  crossing. ] — Plaintiff 
owned  land  along  the  River  Thames 
at  a point  where  there  was  a bend  or 
elbow  in  the  stream.  He  conveyed 
to  defendants  the  strip  required  for 
their  track,  which  ran  close  to  the 
bank  at  this  bend  so  as  to  leave  no 
passage  from  his  land  above  to  that 
below,  but  he  had  access  to  each  part 
separately  by  the  highway.  Held , 

that  defendants  were  not  bound  to 
provide  any  such  passage.  Carroll 
v.  The  Great  Western  Railway  Co.y 
614. 

GUARANTEE. 

See  Flour. 
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HAMILTON. 

A Port  on  Lake  Ontario .] — See 
Flour,  '2. 


HIGHWAYS. 

Improvement  of  highway  by  raising 
it  along  plaintiff’s  land — Right  to 
compensation  — 12  Vic.  ch.  81,  sec. 
195—16  Vic.  ch.  181,  sec.  33.] — 
Owners  of  land  upon  a highway  have 
no  claim  to  compensation  for  any- 
thing done  by  municipal  corporations 
in  the  proper  exercise  of  their  powers, 
within  the  line  of  the  road  as  origin- 
ally laid  out.  The  applicant  owned 
land,  with  dwelling-houses  and  a 
foundry  thereon,  fronting  upon  a pub- 
lic highway.  The  municipal  council 
passed  a by-law  for  making,  grading, 
and  gravelling  this  road,  and  the  effect 
of  the  work  was  to  raise  the  road 
along  the  applicant’s  land  from  five  to 
twelve  feet.  Held , that  he  was  not 
entitled  to  an  arbitration  under  12 
Yic.  ch.  81,  sec.  195,  as  amended  by 
16  Yic.  ch.  181;  sec.  83,  to  deter- 
mine the  amount  of  damage  to  be 
paid  to  him,  the  injuries  not  being 
such  as  could  give  him  any  right  to 
compensation.  Regina  v.  The  Muni- 
cipal Council  of  Perth , 156. 


HUSBAND  AND  WIFE. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  5.  — Married 
Women. 


ILLEGALITY. 

See  Gambling. 

INFANCY. 

See  Criminal  Law,  5. — Pleading. 
INSURANCE. 

See  Agreement,  2. — Mutual  In- 
surance Companies. 
Alteration  in  the  occupation  of 
building  — Increase  of  risk  — Haz- 


ardous trade  carried  on — Bonnet 
bleaching — Proof  of  plaintiff’s  in- 
terest.]  — Plaintiff  insured  with  de- 
fendant for  £2,000,  the  property 
insured  being  described  in  his  appli- 
cation as  his  stock  of  dry  goods,  con- 
tained in  the  first  and  second  floors  of 
a three-story  building  occupied  by 
him  as  a dry  goods  store,  the  third 
story  being  occupied  by  another  party 
as  a dwelling  and  architect’s  office. 
By  the  policy  the  insured  covenanted 
that  the  representations  made  in  the 
application  were  true,  and  that  if 
otherwise,  the  policy  should  be  void ; 
and  it  was  agreed  that  if  the  building 
should,  during  the  insurance,  be  used 
for  any  trade  or  business  denominated 
hazardous,  extra  hazardous,  or  speci- 
ally hazardous  in  the  memorandum 
annexed  to  the  policy,  or  for  the  pur- 
pose of  keeping  or  selling  any  of  the 
goods  so  denominated,  unless  agreed 
to  in  writing  by  the  company/  the 
policy  should  be  void.  The  policy 
was  also  subject  to  certain  conditions, 
amongst  which  were,  that  the  applica- 
tion for  insurance  should  specify  the 
construction  of  the  building  containing 
the  property  to  be  insured,  and  by 
whom  occupied ; that  it  should  be 
stated  whether  goods  insured  were  or 
not  of  the  descriptions  denominated 
hazardous,  extra  hazardous,  or  in- 
cluded in  the  memorandum  of  special 
rates;  that  if  after  the  insurance  ef- 
fected the  risk  should  be  increased  by 
any  means  within  the  control  of  the 
assured,  or  if  such  building  should  be 
occupied  in  any  way  so  as  to  render 
the  risk  more  hazardous  than  at  the 
time  of  insuring,  such  insurance  should 
be  void.  In  the  memorandum  refer- 
red to,  hat-finishers  and  sulphur  were 
included  among  the  trades  and  goods 
deemed  hazardous,  and  which  it  was 
stipulated  should  subject  the  building 
and  all  its  contents  to  an  additional 
charge;  hat-bleaching  was  included  in 
the  class  called  extra-hazardous,  and 
hat  manufacturers  in  that  of  specially- 
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hazardous  (each  with  a stipulation 
as  to  extra  charge),  and  at  the  end 
of  the  last  class  was  added,  “ and 
generally  all  trades  requiring  the  use 
of  fire-heat  not  before  enumerated. ” 
It  appeared  that  the  goods  kept  by  the 
plaintiff  consisted  in  part  of  millinery, 
which  in  the  defendants’  'printed  in- 
structions to  their  agents  was  classed 
as  extra-hazardous,  and  ordered  to  be 
charged  at  a high  rate,  but  it  was 
not  mentioned  in  the  policy  or  con- 
ditions; also,  that  the  business  of 
bleaching  straw  bonnets  was  carried 
on  in  the  third  story  (described  in  the 
application  as  occupied  for  an  archi- 
tect’s office),  and  a stove  introduced 
into  the  cellar  for  the  purpose  of  this 
process,  in  which  sulphur  was  also 
made  use  of.  No  notice  was  given 
to  defendants  of  any  of  these  changes. 
A fire  occurred,  and  an  action  having 
been  brought,  the  jury  found  for  the 
plaintiff.  On  motion  for  a new  trial, 
Held , that  the  policy  was  avoided; 
that  bleaching  bonnets  was  included 
in  the  trade  of  11  hat-bleaching”  men- 
tioned in  the  class  “extra  hazardous;” 
and  that  the  plaintiff  having  carried 
on  that  business  without  notice  to 
defendants,  no  question  as  to  the  in- 
crease of  risk  thereby  was  left  for  the 
jury,  but  the  policy  by  the  express 
terms  of  it  was  at  an  end.  Held 
also , that  the  other  conditions  were 
broken ; for  the  occupation  of  the 
building  was  altered,  nnd  the  risk 
increased  by  means  within  the  con- 
trol of  the  assured.  The  keeping 
millinery  would  not  have  been  fatal, 
for  plaintiff  could  not  be  supposed  to 
be  aware  of  defendants’  instructions 
to  their  agents;  nor  would  the  use  of 
sulphur,  for  the  memorandum  referred 
to  it  only  when  kept  as  stock. — - 
Sernble,  that  upon  the  evidence  set 
out  below,  the  pleas  denying  plaintiff’s 
interest  in  the  goods  should  also  have 
been  found  in  defendants’  favour. — 
Merrick  v.  The  Provincial  Insurance 
Company , 439. 


JOINT  STOCK  COMPANIES. 
See  Road  Companies. 

1.  Calls  • on  stock — Not  made  in 

accordance  with  resolution — Estop- 
pel,.] — A gas  company,  incorporated 
under  16  Yic.  cb.  173,  by  resolution 
of  the  directors  appointed  certain  calls 
on  their  stock  to  be  paid  on  particular 
days  named,  but  by  the  notices  pub- 
lished they  were  madq  payable  on 
different  days.  The  defendant  had 
written  to  the  company,  enclosing  his 
note  for  four  of  the  calls,  saying  that 
for  the  balance  he  would  send  his  note 
soon  after,  and  requesting  them  to 
accept  this  offer,  as  he  had  been  ab- 
sent in  Europe,  and  had  no  knowledge 
of  any  of  the  calls.  The  company, 
however,  declined,  and  brought  this 
action.  Held , that  the  calls  were 

illegal,  being  unauthorized  by  the 
resolution,  and  that  defendant  was  not 
estopped  from  disputing  them.  Lon- 
don Gas  Company  v.  Campbell,  143. 

2.  Illegality  in  election  of  directors 
— Mandamus  or  quo  warranto — De- 
lay in  making  application .] — Where 
an  election  of  directors  in  a joint  stock 
company  was  clearly  illegal,  — - the 

| voters  having  been  each  allowed  only 
one  vote,  without  regard  to  their  num- 
ber of  shares,  whereas  each  share 
should  have  given  a vote, — but  the 
parties  chosen  had  continued  ever 
since  in  discharge  of  the  duties,  and 
this  application  was  not  made  until 
more  than  eight  months  after  the 
election,  the  court  refuses  to  interfere 
by  mandamus  for  a new  election. 
Quaere,  whether,  if  the  application 
had  been  made  in  sufficient  time, 
mandamus  or  quo  warranto  would 
have  been  the  proper  remedy.  In  re 
Moore  and  The  Port  Bruce  Harbour 
Company , 365. 


JUDGMENT. 

See  Nul  Tiel  Record. 
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JURISDICTION. 

See  Common  Schools,  1. — County 
Courts. — Railways  and  Rail- 
way Companies,  9. 


JUSTIFICATION. 

See  Trespass,  3. 


LACHES. 

See  Joint  Stock  Companies,  2. — 
Venue,  1. 

LANDLORD  AND  TENANT. 
See  Alteration.  — Covenant.  — 
Sheriff,  3,  4. 

1.  Ejectment — Demand  of  posses- 
sion.']— Defendant  held  under  a lease 
for  a term  of  five  years,  containing  a 
covenant  by  the  lessor  to  grant  him  a 
renewal  for  five  years  at  a rent  named, 
if  he  should  request  it.  The  first  term 
having  expired,  and  no  request  made 
for  a renewal,  Held , that  the  lessor 
might  maintain  ejectment  without  any 
demand  of  possession.  Dewson  v. 
St.  Clair , 97. 

2.  Lease , construction  of — Subse- 
quent agreement  for  purchase , effect 
of — Surrender.] — A.  rented  a house 
to  B.  by  lease  dated  September  1st, 
1854;  B.  took  possession,  and  on  the 
17th  of  May  following  entered  into  an 
agreement  with  A.  for  purchase;  “ the 
one-fourth  of  the  purchase  money  to 
be  paid  by  approved  endorsed  note  at 
three  months  from  date,  the  remain- 
der to  be  paid  in  four  equal  annual 
instalments,  with  interest  on  the 
amount  unpaid  at  each  time  of  pay- 
ment ; agreement  to  be  drawn  and 
possession  given  on  the  1st  day  of 
June  next,  from  which  time  payment 
of  instalments  commences.,,  An 
agreement  wes  prepared  before  the 
1st  of  June,  but  was  not  executed, 
owing  to  a misunderstanding  about 
the  note,  B.  not  being  prepared  with 
such  a note  as  A.  would  accept. — 


Held , that  the  lease  was  not  deter- 
mined, and  that  A.*  might  distrain  for 
his  rent.  The  lease  is  set  out  in  the 
case,  and  was  held  clearly  to  be  a pre- 
sent demise,  not  merely  an  agreement 
for  lease.  Grant  v.  Lynch , 148. 

3.  Ejectment — Death  of  plaintiff 
while  rule  nisi  pending — Effect  of — 
Mistake  in  boundary — Estoppel  ] — 
Plaintiff  leased  to  defendant  the  west 
half  of  Lot  No.  2,  6th  concession  of 
Madoc,  specifying  the  premises,  with 
the  grist-mill,  saw-mill,  and  tavern 
thereon.  It  appeared,  on  a survey 
made,  that  part  of  the  buildings  were 
on  Lot  No.  1,  but  that  the  land  in  dis- 
pute went  with  the  buildings  as  part 
of  the  premises  demised  by  the  lease, 
and  that  defendant  had  entered  and 
held  possession  of  all  as  lessee.  He 
refused,  however,  to  give  up  posses- 
sion, claiming  to  hold  that  portion 
included  in  Lot  No.  1 as  devisee  for 
one  M.,  though  it  appeared  that  M. 
himself  was  unaware  of  the  true 
boundary,  and  held  all  under  the 
plaintiff  by  lease,  and  that  it  was 
through  his  means  the  plaintiff  had 
afterwards  leased  to  defendant.  Held , 
that  the  defendant  was  estopped  from 
denying  plaintiff's  title.  The  trial 
took  place  in  May,  1854,  and  a ver- 
dict was  rendered  for  the  plaintiff. 
In  Easter  Term  following  a rule  nisi 
was  obtained  for  a new  trial,  but 
owing  to  the  loss  of  some  papers  by 
plaintiff's  counsel,  no  cause  was  shewn 
till  Easter  Term,  1856,  and  in  the 
meantime  plaintiff  died.  Semble, 
per  Robinson,  C.  J. — That  judgment 
could  not  be  entered  nunc  pro  tunc , 
and  at  all  events  no  writ  of  possession 
could  issue.  Per  McLean,  J. — That 
judgment  might  be  so  entered.  Per 
Burns,  J. — That  judgment  might  be 
eutered  and  enforced  under  the  pro- 
visions of  the  Common  Law  Proce- 
dure Act.  Benjamin  Davy , assignee 
of  Donald  McKenzie , a bankrupt , 
and  Colin  Russell  v.  Cameron , 483. 
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4.  Lease — Acceptance  of  rent — 
'Waiver.'] — Breaches  of  covenant  in 
a farm  lease  to  keep  the  fences  in 
repair,  and  to  keep  eighteen  acres  in 
meadow  during  the  term,  are  continu- 
ing breaches,  and  the  right  to  re-enter 
for  them  is  not  waived  by  acceptance 
of  rent.  Ainley  v.  Balsden , 535. 

5.  Lease  — Covenant — Condition 
precedent .] — Covenant  for  rent  due 
on  a lease  of  a mill,  alleging  that 
although  plaintiff  had  performed  all 
things  in  the  lease  on  his  part,  yet 
the  rent  remained  unpaid.  Plea — 
That  the  plaintiff  permitted  the  dam 
and  race  to  be  out  of  repair,  contrary 
to  his  covenant  in  the  lease  contained ; 
without  this,  that  the  plaintiff  had 
performed  the  lease  on  his  part  as 
alleged.  Held , no  defence.  Wilkes 
v.  Steele , 570. 

6.  Entry  under  colour  of  distress — 
Licence  of  joint  tenant — Evidence — 
General  issue  per  statute — Excessive 
damages — New  trial  ref  used. ~\ — De- 
fendant in  October,  1855,  leased  cer- 
tain premises  to  one  W.  and  the 
plaintiff  as  joint  tenants,  to  hold  for 
seven  years  from  the  1st  of  October, 
at  a yearly  rent,  payable  quarterly  in 
advance,  on  the  1st  of  October,  &c., 
the  1st  payment  to  be  made  at  the 
commencement  of  the  term  ; and  in 
the  conclusion  of  the  lease  it  was 
agreed  that  the  first  three  quarters’ 
rent  should  be  due  and  paid  “ on  the 
day  when  the  said  term  commences.” 
On  the  1st  of  January,  1856,  defend- 
ant distrained  for  two  quarters’  rent, 
due  on  the  1st  of  October  preceding. 
Plaintiff  brought  trespass,  complaining 
that  the  distress,  if  rightful,  was  merely 
a pretence  for  getting  possession  ; he 
gave  evidence  tending  to  shew  this, 
and  proved  that  defendant  entered  into 
the  house,  assumed  the  management 
of  it  as  if  the  term  were  at  an  end, 
insisted  on  the  plaintiff’s  wife  leaving 
a room  down  stairs  which  she  occu- 
pied as  a bed  room,  and  taking  another 


above,  and  remained  there  nine  days 
against  the  plaintiff’s  will.  For  the 
defendant  it  was  proved  that  W.,  the 
co-tenant,  had  surrendered  to  him  his 
interest  in  the  lease,  and  that  plaintiff, 
who  had  never  paid  his  rent,  though 
not  then  assenting,  a few  days  after- 
wards (on  the  9th  of  January)  entered 
into  an  arrangement  by  which  he  gave 
up  possession.  The  jury  gave  £75 
damages.  Held,  that  any  authority 
derived  from  W.,  the  co-tenant,  could 
not  be  given  in  evidence  under  the 
general  issue,  per  statute,  11  Geo.  II. 
ch.  19  ; that  at  all  events  it  could  not 
have  justified  defendant’s  conduct ; 
and  that,  although  the  damages  seemed 
excessive,  the  verdict  must  stand. — 
Chase  v.  Scripture , 598. 


LEASE. 

See  Alteration.  — Covenant.  — 
Landlord  and  Tenant. 

LEAVE  AND  LICENSE. 

See  Landlord  and  Tenant,  6. — 
Trespass,  1. 


LIBEL. 

See  Malicious  Prosecution. 

Evidence .] — In  an  action  for  libel 
against  a surgeon  respecting  unskilful 
treatment  by  him  of  a fractured  thigh, 
the  question  was  raised,  whether  the 
failure  to  cure  was  not  owing  to  the 
rough  treatment  of  the  patient  by  his 
master;  and  the  defendant  desired  to 
prove  that  the  patient  had  been  heard 
to  complain  of  such  usage.  Semble , 
that  such  evidence  was  admissible. 
Smith  v.  McIntosh,  592. 


LIBERUM  TENEMENTUM. 

Evidence  in  sup) port  of  ] — See 
Trespass,  4. 
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LIMITATIONS  (STATUTE  OF). 
See  Great  Western  Railway  Com- 
pany, 3. — Presumption. — Rail- 
ways and  Railway  Companies, 
2,  3,  4,  10. — Will,  3. 

1.  Want  of  possession.  ] — The  right 
to  land  is  not  barred  by  forty  years’ 
want  of  possession,  unless  some  other 
person  has  also  been  in  possession  for 
that  time.  In  this  case,  where  the 
plaintiff  had  been  out  of  possession 
more  than  forty  years,  and  had  asserted 
no  right,  but  declared  that  he  owned 
no  land  in  the  township,  and  the  deed 
under  which  he  claimed  had  a suspi- 
cious appearance,  the  jury  having 
found  in  his  favour,  a new  trial  was 
granted.  Ketchum  v.  Mighton  et  al., 
99. 

2.  Possession .] — The  patentee  of 
land  devised  it  to  his  wife  for  life,  and 
afterwards  to  one  of  his  sons  in  fee, 
but  the  will  was  void.  The  widow, 
nevertheless,  lived  upon  the  land  with 
her  children,  claiming  a life  estate. 
Her  eldest  son  remained  with  her  for 
some  years  and  removed,  leaving  the 
defendants  (two  younger  brothers), 
who  continued  until  her  death  (more 
than  twenty  years),  one  of  them  ma- 
naging the  farm  during  seven  years  of 
the  time.  Held , that  their  possession 
was  not  such  as  to  give  them  the  title 
against  their  elder  brother,  the  heir- 
at-law.  McArthur  et  al.  v.  McArthur 
et  al .,  544. 


LIMITED  PARTNERSHIP. 

i 

Interference  by  special  partner — 
Effect  of  on  his  right  to  sue  on  part- 
nership notes — Accommodation;  notes.  ] 
— Assumpsit  by  plaintiffs  as  endorsees 
of  a promissory  note  made  by  D.  B., 
under  the  name  of  D.  B.  & Co.,  as 
the  general  partner  of  a limited  part- 
nership under  the  12  Vic.  ch.  75, 
payable  to  H.  or  order,  and  endorsed 
by  H.  and  the  two  other  defendants, 
P.  & M.  The  company  was  formed 
about  1849  for  the  purpose  of  build- 


ing and  running  steamboats,  and  was 
composed  of  83.  subscribers.  D.  B., 
the  general  partner,  while  he  remained 
in  Canada,  was  allowed  to  conduct  the 
business,  referring  only  to  the  com- 
mittee of  directors  on  matters  of  im- 
portance. In  1853  he  went  to  Eng- 
land, leaving  the  defendant  H.,  who 
had  been  in  his  employment,  to  suc- 
ceed him  as  manager,  and  H.  conti- 
nued to  act  in  that  capacity,  referring 
however  to  the  directors  on  all  matters 
out  of  the  usual  course,  and  acting 
generally  under  their  control.  During 
this  period,  money  being  required  for 
the  business,  B.  (one  of  the  plaintiffs) 
and  defendants  P.  & M.,  with  two 
other  special  partners,  agreed  to  raise 
£5,000  by  discounting  their  notes,  to 
be  made  and  endorsed  by  them  indis- 
criminately, and  any  loss  arising  to  be 
paid  by  all  equally.  ' In  pursuance  of 
this  arrangement  notes  were  signed 
in  the  name  of  D.  B.  & Co.  to  the 
plaintiffs,  who  were  to  keep  them 
afloat,  and  the  note  sued  on  was  a 
renewal  of  one  of  these  notes.  D.  B. 
had  confessed  judgmeut  to  the  plain- 
tiffs for  the  sum  advanced  by  B.,  and 
this  not  was  obtained  by  B/s  attorney 
from  II.  in  settlement  of  the  confes- 
sion. It  appeared  that  the  plaintiff 
had  interfered  in  the  management  of 
the  business  by  sending  orders  for  free 
passages  on  the  boats,  and  as  chair- 
man of  the  committee  he  had  signed 
a resolution,  among  others,  ordering 
one  of  the  steamers  to  be  painted. 
Held , that  the  business  in  which  the 
parties  were  engaged  might  properly 
be  the  subject  of  a limited  partnership 
under  the  statute.  Held  also , that 
the  acts  of  interference  on  the  part  of 
the  plaintiff  as  above  mentioned,  and 
the  controlling  power  exercised  over 
the  business  by  the  committee  of 
which  B.  was  chairman,  were  such 
as  to  render  him  liable  as  a general 
partner,  and  therefore  that  being  bound 
by  the  partnership  signature  as  maker, 
lie  could  not  recover  agaiust  the  en- 
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dorsers.  Semble , that  when  a special 
partner  has  by  any  such  acts  become 
a general  partner,  under  sec.  14,  he  is 
so  for  all  purposes,  as  regards  the 
relations  between  himself  and  the 
other  partners,  and  not  merely  as 
respects  his  liability  to  creditors. — 
Held  also , that  upon  the  evidence 
those  pleas  were  supported  which  set 
up  as  a defence  that  the  note  was 
made  and  endorsed  for  the  plaintiffs’ 
accommodation.  Bowes  & Hall  v. 
Holland  etal. , 816. 

LOSS. 

See  Agreement,  1,  2. — Railways 
and  Railway  Companies,  6,  7,  8. 


MALICIOUS  ARREST. 

1.  Evidence.'] — Where  an  action 
for  malicious  arrest  is  brought  against 
the  agent  of  the  plaintiff  in  the  suit, 
it  is  not  sufficient  to  produce  an  affi- 
davit purporting  to  be  made  by  him : 
it  must  be  proved  to  have  been  made 
by  him,  and  that  he  was  the  plaintiff’s 
agent.  McLarren  v.  Blackloch , 24. 

2.  Averment  of  want  of  reasonable 
and  probable  cause , and  of  suit  ended 
— Arrest  of  judgment.] — Case,  for 
malicious  arrest.  The  first  count 
charged  that  defendant,  not  having 
any  reasonable  or  probable  cause,  but 
contriving,  &c.  (not  saying  more  par- 
ticularly in  what  respect  there  was 
such  want).'  The  second  count  was 
similar,  except  that  in  the  conclusion 
it  was  averred  that  defendant,  not 
having  any  reasonable  or  probable 
cause  as  aforesaid,  caused  plaintiff  to 
be  arrested.  Neither  count  contained 
any  allegation  that  the  suit  was  at  an 
end.  Held , that  the  latter  objection 
was  fatal ; and  judgment  was  arrested. 
Bishop  v.  Martin , 416. 


MALICIOUS  PROSECUTION. 

Libel — Malicious  prosecution  before 
a magistrate,  and  subsequent  indict- 
ment before  a grand,  jury.] — Held, 
that  in  this  case  a sufficient  cause  of 
action  for  libel  was  stated  in  each 
count,  and  that  there  was  no  ground 
for  arresting  judgment.  Barnet  v. 
Davis , 271. 


MANDAMUS. 

See  Joint  Stock  Companies,  2. 
MARRIAGE. 

See  Criminal  Law,  2, 4, 5. — Dower, 
4. — Married  Women. 


MARRIED  WOMEN. 

Deed  by — Objection  to  certificate 
endorsed — Date  of — 43  Geo.  III.  ch . 
5_59  Geo.  III.  ch.  3—2  Geo.  IY. 
ch.  14  ] — The  certificate  endorsed  on 
a deed  bearing  date  18 th  May , 1856, 
executed  by  a married  woman,  was, 
that  at  the  court  of  General  Quarter 
Sessions,  holden  at,  &c.,  “ on  Tues- 
day, the  1 Qth  day  of  May,  1826,  per- 
sonally appeared  the  within  named 
S.  E , wife  of  the  within  named  D. 
E.,  and  being  duly  examined,  &c.,” 
in  the  usual  form.  Held , sufficient, 
for  it  should  be  assumed  that  the  16th 
was  the  first  day  of  the  sessions, 
which  might  have  been  continued, 
and  the  certificate  signed  after  the 
execution  of  the  deed.  Semble,  per 
McLean,  J.— That  defects  in  such 
certificate,  or  even  the  omission  of  it 
altogether,  would  not  invalidate  the 
deed  if  it  were  proved  that  the  ac- 
knowledgment was  in  fact  duly  taken. 
Allison  v.  Rednor,  459. 


MONEY. 

Seizure  of  under  execution  from  Di- 
vision Court.] — See  Division  Court,  2. 
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MORTGAGE. 

See  Chattel  Mortgage. — Cove- 
nants for  Title. — Dower,  1,  2. 
-Mutual  Insurance  Companies 
-Trespass,  4. 

Title — Purchase  at  sheriff’s  sale — 
Satisfied  mortgage  to  a stranger  set 
up  to  defeat  plaintiff’s  claim. ] — 
Plaintiff  became  purchaser  at  sheriff's 
sale  of  defendant’s  interest  in  certain’ 
lands,  and,  on  ejectment  brought,  de- 
fendants produced  a mortgage  exe- 
cuted by  one  B.,  under  whom  he  had 
gone  into  possession,  to  secure  re- 
payment of  £28  in  October,  1846. 
This  mortgage  had  beeu*  satisfied,  as 
was  proved  by  the  mortgagee,  but  no 
discharge  had  been  registered,  held , 
that  the  jury  should  have  been  di- 
rected, as  a matter  of  course,  to  pre- 
sume a reconveyance,  and  plaintiff 
should  recover.  Collins  v.  Dempsey, 
393. 


MUNICIPAL  CORPORATIONS. 

See  By-law. — Highways. 

1.  Liability  for  injury  caused  in 

repairing  roads. ~\ — Defendant s,  a mu- 
nicipal corporation,  were  repairing  a 
road  which  crossed  plaintiff’s  raceway 
by  a culvert,  and  while  the  work  was 
going  on  the  stones  and  other  mate- 
rials collected  for  it  about  the  culvert 
were  carried  into  the  raceway  by  a 
violent  storm,  and  suffered  to  remain 
there.  Held , that  the  defendants 

were  not  liable.  Snook  et  al.  v.  The 
Town  Council  of  Bran  tford ’,  255. 

2.  Arbitration  on  erection  of  town 
into  city — 12  Vic . eh.  78,  sec.  15 — 
12  Vic.  oh.  81,  sec.  200—14  & 15 
Vic.  ch  109,  sec.  22 — Retrospective 
effect  given  to  award — Limiting  its 
continuance — Construction  of  12  Vic. 
ch.  81,  sec.  200.] — Arbitrators  were 
appointed  by  articles  of  agreement, 
dated  28th  of  December,  1855,  to 
settle  certain  differences  recited  as 
pending  between  the  City  of  London 
and  the  County  of  Middlesex,  respect- 


! ing  the  compensation  to  be  paid  by 
the  city  to  the  county  for  the  use  of 
the  county  court-house  and  gaol,  and 
concerning  certain  financial  affairs 
then  depending  between  the  said  mu- 
nicipalities. On  the  same  day  they 
awarded  that  the  stock  held  by  the 
county  in  certain  railways  mentioned 
should  be  divided  in  the  proportion  of 
one-fifth  to  be  transferred  to  the  city, 
the  remaining  four-fifths  to  belong  still 
to  the  county.  2nd — That  the  city 
should  pay  the  county  £2,675  on 
account  of  the  county  roads,  and 
should  keep  such  roads  in  repair 
within  the  city  limits.  3rd — That 

the  city  should  pay  ihe  county  £1,966 
in  full  for  their  portion  of  the  county 
debt.  4th — That  in  future  each  of 
the  municipalities  should  pay  the  ex- 
pense of  all  prisoners  committed  to 
the  county  gaol  by  each  of  them 
respectively,  and  the  portion  of  such 
expense  incurred  by  the  city  should 
be  paid  over  by  them  in  January  of 
each  year.  5th — That  in  future  the 
city  should  pay  the  county  one-third 
of  all  incidental  expenses  connected 
with  the  county  courthouse  and  gaol, 
including  repairs  and  insurance,  to- 
gether with  one-third  of  all  expenses 
connected  with  the  administration  of 
justice  not  paid  by  government,  such 
payment  to  be  made  in  the  month  of 
January  in  each  year.  6th — That  the 
city  should  pay  the  county  the  sums 
mentioned  in  the  1st,  2nd  and  3rd 
clauses,  with  interest,  in  t welve  months 
from  the  1st  of  January,  1856,  except 
that  the  city  council  should  pay  their 
share  of  the  railway  stock  at  the  time 
the  county  debentures  given  therefor 
should  become  payable.  7th — That 
the  award  should  take  effect  on  the 
1st  of  January,  1855,  and  remain  in 
force  until  the  1st  of  January,  1860. 
Held , that  the  giving  to  the  award  a 
retrospective  effect  to  the  1st  of  Janu- 
ary, 1855,  being  the  time  when  Lon- 
don was  declared  a city,  was  not 
objectionable,  but  proper : that  the 


682 


DIGEST  &F  CASES. 


arbitrators  had  authority  to  give  time 
for  payment,  as  in  the  6th  clause  : 
that  the  limiting  the  continuance  of 
the  award  to  the  1st  of  January,  1860, 
was  inconsistent  with  the  12  Vic.  ch. 
81,  sec.  200,  and  rendered  the  award 
bad  as  to  the  4th  and  5th  clauses, 
respecting  the  court-house  and  gaol : 
that  the  4th  clause  of  the  award  was 
also  bad,  because  the  Act  directs  that 
the  arbitrators  shall  settle  a sum  to  be 
paid,  and  does  not  authorize  a ratable 
division  of  the  expenses:  that  the  4th 
and  5th  clauses  might  be  separated 
from  the  rest,  and  the  award  set  aside 
as  to  them  only.  In  re  The  Muni- 
cipal Council  of  the  County  of  Mid- 
dlesex and  the.  Mayor , Aldermen , 
and  Commonalty  of  the  City  of  Lon- 
don, 334. 

3.  Work  done  for  municipality— 
Necessity  for  contract  under  seal— 
Separation  of  Townships — By -laics 
and  resolutions.'] — The  plaintiff  sued 
for  work  done  upon  a road  in  the' 
township  of  Russell.  Clarence,  Cum- 
berland, Cambridge  and  Russell,  had 
been  united ; Cumberland  was  sepa- 
rated from  the  union  in  1850,  and 
Clarence  in  1853.  In  January,  1851, 
the  municipality  (then  consisting  of 
Clarence,  Russell  and  Cambridge) 
passed  a by-law,  enacting  that  their 
treasurer  should  receive  from  the 
county  treasurer  all  moneys  received 
by  him  as  tilled  lands  assessment 
money  due  those  townships;  that  the 
councillor  or  councillors  for  each  town- 
ship should  decide  on  the  localities  in 
which  such  moneys  should  be  expend- 
ed therein  respectively,  and  should 
expend  the  same,  making  proper 
returns  to  the  treasurer;  and  that  on 
completion  of  such  jobs  so  given  out, 
the  road  surveyor  should  be  associated 
with  the  councillor  for  examining  the 
same,  and,  if  approved  of,  the  parties 
performing  the  work  should  be  entitled 
to  payment.  In  June,  1851,  a reso- 
lution of  the  same  municipality  was 


passed,  that  the  road  surveyor  should 
be  associated  with  J.  S.,  one  -of  the 
councillors  for  Russell,  to  receive  ten- 
ders and  approve  of  contracts  for 
opening  the  road  from  the  boundary 
line  of  Cambridge  and  Russell  to 
Louck’s  mill  in  Russell.  In  January, 
1854,  another  by-law  was  passed  by 
the  municipality  (which  then  included 
only  Cambridge  and  Russell)  autho- 
rizing the  treasurer  to  accept  all  orders 
drawn  by  the  late  municipality  upon 
the  late  treasurer — that  is,  the  trea- 
surer of  Clarence,  Russell  and  Cam- 
bridge. The  plaintiff’s  tender  was 
accepted  in  pursuance  of  the  resolu- 
tion of  June,  1851,  and  the  work  was 
performed,  examined,  and  approved 
of  by  the  surveyor  and  Stewart,  the 
councillor  named  in  that  resolution ; 
and  under,  the  by-law  of  January, 
1851,  Stewart  gave  an  order  for  the 
sum  agreed  upon  in  favour  of  the  plain- 
tiff on  the  treasurer  of  Clarence,  Rus- 
sell and  Cambridge.  Held — 1st, 
That  under  the  by-law  of  1854,  the 
defendants  (the  Municipality  of  Rus- 
sell and  Cambridge)  had  adopted  the 
order  on  the  treasurer  of  the  former 
union,  and  therefore  no  difficulty  was 
caused  by  the  fact  that  the  municipal- 
ity sued  was  not  that  contracted  with. 
2nd.  That  a contract  under  seal  was 
unnecessary.  3rd.  That  it  was  no 
objection  that  H.,  the  other  councillor 
for  Russell,  had  not  acted  with  Stewart, 
and  if  it  were,  his  dissent  was  not 
sufficiently  shewn.  Fetterly  v.  The 
Municipality  of  Russell  and  Cam- 
bridge, 433. 

MUTUAL  INSURANCE  COM- 
PANIES. 

Mortgage  by  insured.— Right  of  mort- 
gagee to  sue  in  his  own  name-Second 
insurance  by  mortgagor  without  no- 
tice— Mortgage  prior  to  plaintiffs ’, 
effect  of — Second  insurance  by  mort- 
gagee— Effect  of  mortgage  without 
consent  of  company — Admissions  in 
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pleading.'] — M.  having  effected  an 
insurance  with  a mutual  insurance 
company,  assigned  all  his  interest  in 
the  policy  and  premises  insured  to 
the  plaintiffs  by  way  of  mortgage  to 
secure  a debt,  and  the  policy  was  duly 
ratified  to  them  in  accordance  with 
6 Wm.  IV.  ch.  18,  sec.  18.  A loss 
having  occurred,  the  plaintiffs  sued  in 
their  own  names  as  assignees,  setting 
out  the  mortgage  in  the  declaration. 
Defendants  pleaded — 3.  That  the  debt 
due  the  plaintiffs  was  less  than  the 
sum  insured ; that  the  assignment  was 
to  secure  the  debt;  and,  as  to  any 
surplus,  plaintiffs  held  as  trustees  for 
the  mortgagor : that  before  the  loss, 
M.  insured  in  another  office  for  £500 
which  defendants  had  no  notice  of, 
and  never  consented  to  or  approved 
of.  4.  That  before  the  mortgage  to 
plaintiffs,  M.  had  mortgaged  the  pre- 
mises insured  to  one  R in  fee,  who 
afterwards  effected  an  insurance  with 
another  company  without  the  know- 
ledge and  consent  of  defendants. — 
Lastly,  that  before  M/s  mortgage  to 
plaintiffs  he  had  mortgaged  the  pre- 
mises insured  to  R.  in  fee,  which 
mortgage  is  still  in  force  and  unsatis- 
fied. Heldy  on  demurrer,  third  and 
last  pleas  good ; fourth  plea  bad  ; for 
although  the  mortgage  to  R.  men- 
tioned in  it  would  form  a good  defence 
of  itself,  yet  it  was  not  relied  on  for 
that  purpose,  but  stated  only  as  inci- 
dent to  another  and  insufficient  defence 
— viz.,  the  mortgage  by  B. — and  there- 
fore it  could  not  be  acted  on  as  admit- 
ted by  the  demurrer. — Per  Robinson, 
C.  J. — The  18th  clause  of  the  Act 
applies  only  to  absolute  alienations, 
and  the  plaintiffs  in  this  case,  as  mort- 
gagees, were  not  entitled  to  sue  in 
their  own  names. — Per  McLean,  J. 
and  Burns,  J. — They  were  so  entitled. 
— Per  Robinson,  C.  J. — A mortgage 
by  the  insured  in  a mutual  insurance 
company,  without  consent,  will  avoid 
the  policy.  Burton  et  al.  v.  The  Gore 
District  Mutual  Insurance  Co .,  342. 


NEGLIGENCE. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  2. — Landlord 
and  Tenant,  6.  — Pleading. — 
Railways  and  Railway  Com- 
panies, 5.— Sheriff,  2. 

NEW  ASSIGNMENT. 

See  Trespass,  1. 

NEW  TRIAL. 

See  Certiorari.  — Dower,  4.  — 
Limitations  (Statute  of),  1. — 
Presumption. — Venue,  1. 


NOTICE  OF  ACTION. 

Held , that  in  the  notice  of  action 
set  out  below,  the  residence  of  plain- 
tiff’s attorney  was  sufficiently  Stated, 
and  the. cause  of  action  sufficiently 
defined.  Gillespie  v.  Wright  et  al.  52. 


NUL  tiel  record. 

Sri.  Fa. — Proof  of  judgment  on 
nul  tiel  record.] — Where  in  Sci.  Pa. 
the  judgment  was  set  out  as  recovered 
in  assumpsit  against  defendant,  as 
executrix,'  for  the  non-performance  of 
promises  made  by  testator,  and  the 
record  of  judgment  when  produced 
shewed  that  in  the  declaration  no 
promise  was  averred)  but  that  judg- 
ment was  entered  as  upon  defendant’s 
confession  of  a promise.  Held , that 
on  nul  tiel  record,  plaintiff  was  entitled 
to  judgment.  Caughell  v.  Teal , Exe- 
cutrix, 494. 


ONTARIO,  SIM  COE  AND  HU- 
RON RAILWAY  COMPANY. 
See  Railways  and  Railway  Com- 
panies, 5,  10. 

OUSTER. 

Proof  of  when  necessary  in  eject- 
ment.]— See  Ejectment,  5. 
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PARTNERSHIP. 

See  Limited  Partnership. 

1.  Execution  against  one  for  debt 
of  the  firm.] — A plaintiff  suing  one 
partner  alone  upon  a note  made  in 
the  name  of  the  firm,  and  for  a part- 
nership debt , cannot,  under  his  judg- 
ment and  execution  against  such 
partner,  sell  the  goods  of  the  firm, 
except  in  cases  of  dormant  partner- 
ship. A.  having  a note  signed  W.  B. 
& Co.,  and  being  ignorant  of  the 
existence  of  any  other  partner,  sued 
W.  B.  alone,  and  obtained  judgment 
and  execution,  under  which  the  sheriff 
seized  the  partnership  goods.  B. 
afterwards  obtained  an  execution 
against  W.  B.  and  his  two  partners, 
who  it  appeared  in  reality  composed 
the  firm.  Both  claims  were  for  part- 
nership debts,  and  the  property  of  the 
firm  was  not  sufficient  to  satisfy  either 
in  full.  E ld , that  B.’s  execution 
must  prevail.  Taylor  v.  Jarvis,  128. 

2.  Note  endorsed  by  one  partner 
in  the  name  of  the  firm  for  accommo- 
dation of  a third  party — Evidence — 
Professional  confidence .] — H.  made  a 
note  payable  to  L.  or  order,  and  took 
it  to  M.,  requesting  him  to  endorse  it 
for  his  accommodation.  M.,  who 
was  in  partnership  with  the  other 
defendant,  endorsed  it  in  the  name  of 
the  firm,  but  without  his  copartner’s 
sanction  or  knowledge.  L.  afterwards 
endorsed,  but  without  recourse,  and 
the  plaintiff  took  it  with  knowledge  of 
the  circumstances.  The  jqry  found 
for  the  plaintiff.  Held , that  the  ver- 
dict was  wrong,  for  M.  could  not  bind 
his  partner  by  endorsing  for  such  a 
purpose,  and  the  plaintiff  took  the  note 
with  knowledge  of  the  facts.  The 
defendants’  counsel  at  the  trial  desired 
to  ask  the  plaintiff’s  attorney  what  his 
client  told  him  about  the  note  when 
he  gave  instructions  for  the  suit. — 
Held , that  such  evidence  was  rightly 
rejected.  Harris  v.  McLeod  et  al., 
164. 


PATENT. 

See  Taxes. 

PAYMENT. 

See  Evidence. — Frauds  (Statute 
of.) — Principal  and  Agent. — 
Railways  and  Railway  Compa- 
nies, 6,  7. — Savings  Bank. 

PLEADING. 

See  Admission. — Agreement,  1. — 
Bills  of  Exchange  and  Promis- 
sory Notes,  1. — Common  Counts 
— Covenant.  — Demurrer.  — 
Dower,  8.  — Estoppel  — Land- 
lord and  Tenant,  6. — Malicious 
Arrest,  2. — Mutual  Insurance 
Companies — Railways  & Rail- 
way Companies,  2,  4,  5,  6. — Re- 
plevin.— Road  Companies,  2. — 
Sheriff,  1. — -Trespass,  1,  3. 

Action  for  negligently  allowing 
a,  cellar  on  the  street  to  remain 
open.'] — Declaration  by  the  plaintiff, 
as  administratrix  of  J.  M.,  that  the 
defendant  was  possessed  of  a certain 
lot  on  the  highway,  on  which  there 
was  a cellar,  and  that  he  negligently, 
carelessly,  and  wrongfully  suffered 
the  said  cellar  to  remain  open  and 
uncovered,  whereby  the  said  J.  M., 
being  an  infant  under  twelve  years, 
and  from  his  youth  incapable  of  exer- 
cising, and  not  responsible  for  the 
want  of,  ordinary  care  and  caution, 
and  ignorant  of  the  risk,  went  upon 
the  beams  across  said  cellar,  fell  in, 
and  was  killed.  Plea — That  the  said 
J.  M.  improperly  and  unlawfully  went 
upon  said  premises,  and  by  his  own 
unlawful  conduct  and  negligence,  and 
nut  through  any  default  of  defendant, 
slipped  and  fell  in,  and  received  the 
injuries  mentioned.  Held , on  de- 
murrer to  the  plea,  declaration  good, 
shewing  sufficiently  that  the  cellar 
was  upon  the  highway:  plea  bad. 
McIntyre  v.  Buchanan , 581. 
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POSSESSION. 

See  Ejectment,  4. — Limitations 
(Statute  of). 

Held,  that  upon  the  evidence  of 
title  by  possession  in  this  case,  the 
jury  properly  found  for  the  defendant 
as  to  the  cleared  land,  and  for  the 
plaintiff  as  to  the  uncleared  land. — 
Allison  v.  Rednor , 459. 


POWER. 

See  Title. 

PRACTICE. 

See  Action. — Appeal. — Arbitra- 
tion and  Award,  2. — Certio- 
rari.— Commission  to  Examine 
Witnesses.— Demurrer. — Joint 
Stock  Companies,  2. — Landlord 
and  Tenant,  4 — Notice  of  Ac- 
tion.— Recognizance. — Venue. 

Application  for  reference  to  Master 
under  0.  L.  P.  A.  sec.  143.] — Where 
in  an  action  on  the  common  counts 
for  goods  sold,  interlocutory  judgment 
having  been  signed,  the  plaintiff  de- 
sires a reference  to  the  Master  under 
sec.  143  of  the  Common  Law  Proce- 
dure Act,  it  must  be  shewn  that  no 
dispute  is  likely  to  arise  either  as  to 
quality  or  price.  Hutchison  v.  Side- 
aways,  472. 

PRESUMPTION. 

See  Mortgage. 

Purchase  from  patentee  before  pa- 
tent issued  — Long  possession — Es- 
toppel— Presumption  of  grant. ] — A. 
being  the  nominee  of  the  crown, 
transferred  his  certificate  to  B in 
1796,  who  soon  after,  by  writing  not 
under  seal , contracted  to  sell  to  C. 
It  was  not  shewn  whether  C.  had 
made  the  payments  specified  by  his 
agreement,  but  he  went  into  posses- 
sion, and  he  and  his  descendants  had 
held  uninterruptedly  for  more  than 


fifty  years.  The  defendant  claimed 
under  them.  In  1837  a patent  first 
issued  to  A.,  whose  heir  brought  eject- 
ment. It  was  left  to  the  jury  to  pre- 
sume a grant  made  by  A.  before  the 
patent,  but  they  found  for  the  plaintiff, 
and  the  court  refused  to  set  aside  the 
verdict.  McDonald  v.  Prentiss , 79. 


PRINCIPAL  AND  AGENT. 

See  Malicious  Arrest,  1. 

Recovery  by  executor — Receipt  by 
his  attorney — Action  against  attorney 
by  executor  of  his  client-  - Setting  up 
right  of  client's  testator.~\ — One  W., 
suing  in  his  individual  capacity,  ob- 
tained a judgment  against  M.,and  the 
defendant  (his  attorney)  after  W/s 
death  received  the  money.  W.  was 
the  administrator  of  A.,  and  this  judg- 
ment was  for  rent  of  A/s  land,  which 
.W.,  as  administrator,  had  assumed 
and  was  in  the  habit  of  collecting. 
W/s  executors  having  sued  defendant 
for  the  money  so  received,  persons 
interested  in  A/s  estate  notified  him 
not  to  pay ; but  held  that,  having 
received  the  money  as  W/s  attorney, 
he  could  not  resist  payment  to  his 
executors.  Charteris  et  al .,  Executors , 
dec.  v.  Miller,  62. 

PRINCIPAL  AND  SURETY. 
See  Sheriff,  2 


PROHIBITION. 

See  Division  Court,  1. 


PROMISSORY  NOTES. 

See  Bills  of  Exchange  and  Pro- 
missory Notes. 

QUO  WARRANTO. 

See  Joint  Stock  Companies. 
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RAILWAYS  AND  RAILWAY 
COMPANIES. 

See  Arbitration  and  Award,  4. — 

(treat  Western  Railway  Co. 

1 Hamilton  and  Toronto  Railway 
— Award  for  lands  taken — Non-pay- 
ment of  sum  awarded — Ejectment  by 
owner.']  — The  defendants  required 
certain  lands  of  the  plaintiff,  on  the 
River  Credit,  for  their  railway,  and  an 
arbitration  was  agreed  on  to  determine 
the  value  of  the  land,  and  auy  damages 
which  the  plaintiff  might  sustain  by 
interference  with  his  privileges  in 
the  river.  He  had  purchased  from 
the  Government  about  1,000  acres, 
extending  above  and  below  where 
the  railway  was  to  pass,  but  had  not 
yet  obtained  the  patent,  and  he 
claimed  to  be  entitled  to  certain  pri- 
vileges as  the  proprietor  of  the  bed 
of  the  river  and  the  land  on  either  side. 
It  was  not  known  to  the  defendants 
what  was  the  nature  or  extent  of 
these  privileges,  but  they  went  to 
arbitration,  assuming  that  the  plaintiff 
had  and  could  convey  them.  On  the 
17th  of  April,  1854,  the  arbitrators 
made  their  award,  and  determined 
the  value  of  the  land,  and  compensa- 
tion-for  all  damages  and  interference 
with  such  privileges,  at  £3,675,  to  be 
paid  by  the  company  to  the  plaintiff 
on  his  executing  to  them  a good  and 
valid  conveyance  of  said  land;  and 
further,  that  the  company  might  take 
immediate  possession,  and  carry  on 
their  works.  On  the  22nd  the  plain- 
tiff drew  on  defendants’  solicitor  for 
the  sum  in  favour  of  the  Bank  of  Upper 
Canada;  he  accepted  the  order, agree- 
ing to  pay  when  the  plaintiff  had  ful- 
filled his  part  of  the  award ; and,  on 
this  acceptance  the  bank  advanced 
the  money  to  the  plaintiff.  In  July 
following  a patent  issued  to  the  plain- 
tiff for  the  whole  track  purchased  by 
him,  including  this,  but  it  expressly 
reserved  all  navigable  waters,  and  gave 
no  rights  or  privileges  to  him  in  re- 


spect of  the  river.  The  defendants 
went  on  with  their  works,  no  objec- 
tion being  made  by  the  plaintiff  until 
-March,  1855,  when  he  gave  them 
notice  that  unless  the  sum  awarded 
was  paid  without  delay,  he  would  re- 
sume possession.  On  the  16th  of 
April  following  he  tendered  a con- 
veyance of  the  land,  subject  to  the 
reservations  contained  in  the  patent, 
which  they  rejected  as  not  being  in 
compliance  with  the  award,  inasmuch 
as  the  sum  given  was  almost  entirely 
for  rights  and  privileges  claimed  by 
plaintiff  in  the  river,  which  it  appeared 
he  did  not  possess.  He  thereupon 
brought  this  action  of  ejectment  to 
recover  possession  of  the  land.  In  May 
an  Act  of  Parliament  was  passed  au- 
thorizing defendants  to  make  a fixed 
bridge  over  any  river  across  which 
their  railway  might  be  carried.  After 
action  brought  the  defendants  paid 
into  court  the  sum  awarded,  with  in- 
terest, but  the  plaintiff  still  proceeded 
with  the  suit : Held , that  the  defend- 
ants were  lawfully  in  possession  after 
the  award,  and  that  upon  the  facts 
proved  the  plaintiff  had  no  right  to 
dispossess  them.  Cotton  v.  The 
Hamilton  and  Toronto  Railway 
Company , 87. 

2.  Limitation  of  actions — State- 
ment of  cause  of  action — Pleading.] 
— The  declaration  alleged  that  the 
plaintiff  was  possessed  of  a certain 
farm,  which  was,  and  of  right  should 
continue  to  be,  drained  by  means  of 
a stream  running  through  it  and 
another  lot  of  land  to  the  eastward, 
&c.,  yet  defendants  constructed  their 
railway  across  the  land  of  the  plaintiff, 
and  across  said  stream  at  a point  to 
the  east  of  plaintiff’s  land,  in  so  care- 
less, negligent,  improper  and  unskil- 
ful a manner,  as  to  obstruct  said 
stream,  and  prevent  the  water  from 
flowing  as  it  used  and  ought  to  do,  and 
did  not  restore  it  to  its  former  state, 
or  in  a sufficient  manner  not  to  impair 
its  usefulness,  though  a sufficient  time 
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for  so  doing  had  elapsed  before  the 
time  next  mentioned;  and  afterwards, 
to  wit,  on,  &c.,  the  stream  being  in- 
creased by  rains,  and  the  passage 
being  so  obstructed,  overflowed  the 
plaintiff’s  land  and  injured  his  crops. 
Plea — As  to  so  much  of  the  causes 
of  action,  and  all  damages  in  respect 
thereof,  as  accrued  more  than  six 
months  before  the  commencement  of 
the  trial,  that  the  plaintiffs  should  not 
maintain  their  action,  because  the  de- 
fendants say  that  they  committed  the 
grievances  in  the  declaration  men- 
tioned in  the  construction  of  their 
railway,  and  that  the  said  grievances 
in  the  introductory  part  of  the  plea 
mentioned,  did  not  accrue  within  six 
months  next  before  the  commence- 
ment of  this  suit.  Held,  on  demurrer, 
a bad  plea — the  issue  tendered  being 
in  fact  whether  those  causes  of  action 
which  accrued  more  than  six  months 
before  the  commencement  of  the  suit, 
did  not  accrue  within  six  months  be- 
fore such  commencement.  Held  also , 
that  the  declaration  was  sufficient ; 
that  it  sufficiently  shewed  the  nature 
of  the  grievances  complained  of,  and 
that  they  were  committed  wrongfully. 
Per  Burns,  J. — The  obligations  im- 
posed by  the  9th  section  of  4-  Wm  IV. 
ch.  29,  extend  to  that  part  of  the  rail- 
road west  of  London.  Moison  v. 
The  Great  Western  Railway  Com- 
pany, 102. 

3.  Obstruction  of  water-course — 
Evidence — When  cause  of  action  ac- 
crues.']— The  Great  Western  Railway 
Company  constructed  their  road  across 
a stream,  which  drained  the  plaintiff's 
land,  at  a point  to  the  eastward  of  his 
land.  The  breadth  of  this  stream  at 
high  water  was  about  forty  feet,  and 
the  railway  was  carried  across  it  by  a 
bridge  having  a culvert  of  only  seven 
feet  wide.  The  witnesses  said  it 
would  require  a culvert  of  twenty 
feet  in  width  to  allow  a free  passage 
when  the  stream  was  full,  and  they 
were  not  contradicted.  About  two 


years  after  the  completion  of  the  rail- 
way, very  heavy  rains  having  fallen, 
the  plaintiff’s  land  was  overflowed 
and  his  crops  injured,  for  which  he 
sued  the  company  in  a special  action 
on  the  case,  and  recovered  a verdict 
with  £5  damages.  Held,  that  such 
verdict  was  warranted  by  the  evi- 
dence, and  that  the  action  was  brought 
in  time,  the  cause  of  action  having 
first  accrued  when  the  injury  was 
sustained,  and  not  by  the  construction 
of  the  railway.  Moison  v.  The 
Great  Western  Railway  Company 
( and  five  other  cases),  109. 

4.  Obstruction  of  artificial  water- 
course — Limitation  of  actions  — 
Pleading.]  — Declaration — that  the 
plaintiff  was  possessed  of  certain  land, 
which  was,  and  of  right  should  con- 
tinue to  be,  drained  of  all  stagnant 
waters,  by  means  of  a certain  drain 
passing  along  and  adjacent  to  the 
easterly  boundary  of  said  land,  and 
which  had  always  preserved  the 
same  from  injury  by  overflow  of 
water;  yet  defendants,  well  know- 
ing, <fec.,  but  wrongfully  intending  to 
injure  the  plaintiff  in  the  enjoyment 
of  his  land,  on,  &c.,  made  and  con- 
structed their  railway  across  plain- 
tiff’s land,  and  across  said  drain 
adjacent  thereto,  in  so  careless,  ne- 
gligent and  improper  a manner,  and 
kept  said  railway  so  constructed,  that 
said  drain  became  interrupted  and 
dammed  up;  by  means  whereof,  af- 
terwards— to  wit,  on,  &c. — a large 
quantity  of  water,  which  had  rained 
and  fallen  on  plaintiff’s  said  land  and 
other  lands  adjoining,  which  had  been 
also  kept  clear  of  water  by  meaQS  of 
said  drain,  passed  into  said  drain  and 
along  the  same  to  the  railway,  where 
it  was  obstructed,  and  overflowed 
plaintiff’ ’s  land,  causing  injury  to  the 
crops,  &c.  Plea , as  to  so  much  of 
the  causes  of  action  as  accrued  more 
than  six  calendar  months  before  the 
commencement  of  the  suit,  that  de- 
fendants committed  the  same  in  the 
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construction  of  tlieir  railway,  and  that 
the  said  supposed  causes  of  action  did 
not  accrue  to  the  plaintiff  within  six 
calendar  months  before  the  com- 
mencement of  this  suit.  Held — on 
demurrer  to  the  plea  and  exceptions 
to  the  declaration — plea  bad  : declara- 
tion sufficient.  L}  Esperance  v.  The 
Great  Western  Railway  Company , 

187. 

5.  Pleading — Statement  of  cause 
of  action — Obligation  to  erect  gates — 
By-law , construction  of]  — First 
count  : That  defendants’  railway 

crossed  on  a level  a certain  high- 
way : that  it  was  their  duty  to  erect 
and  maintain  gates  at  such  crossings 
on  each  side  of  the  railway,  or  to 
erect  cattle-guards  instead,  provided 
that  the  board  of  railway  commis- 
sioners should  approve  thereof,  and 
also  to  use  due  care  to  prevent  injury 
by  the  railway  to  persons  and  cattle 
lawfully  being  and  passing  upon  said 
highway  : that  the  commissioners  did 
not  approve  of  cattle-guards  instead 
of  gates  at  such  crossings ; that  never- 
theless defendants,  not  regarding  their 
duty,  did  not  nor  would  erect  gates; 
and  for  want  of  such  gates  an  ox  of 
the  plaintiff’s,  being  and  passing  law- 
fully upon  said  highway  while  the 
train  was  approaching  the  crossing, 
by  the  negligence  and  improper  con- 
duct of  the  defendants  and  their  ser- 
vants, was  run  against  and  killed. 
The  second  count  was  founded  en- 
tirely Upon  alleged  negligence  of  the 
defendants  in  the  management  of 
their  train — Plea  : not  guilty.  At 
the  trial,  it  appeared  that  plaintiff’s 
land  did  not  join  the  railway,  and 
that  the  highway  was  unenclosed  on 
either  side,  so  that  the  want  of  gates 
could  not  have  occasioned  the  acci- 
dent. The  jury  found  that,  defendants 
had  not  been  guilty  of  negligence,  and 
gave  a verdict  in  their  favour  on  the 
second  count;  but  they  found  against 
them  on  the  first  count.  Held,  that 
the  first  count  disclosed  a sufficient 


cause  of  action  after  verdict,  whether 
defendants  were  bound  to  erect  gates 
or  not : but,  held  also , that  as  defend- 
ants were  acquitted  of  negligence, 
the  verdict  could-not  be  warranted. 
Jack  v.  The  Ontario , Simcoe  and 
Huron  Railroad  Union  Company , 
328. 

6 Payment  to  conductor — Loss  of 
ticket — Pleading — Special  traverse.] 
— Case,  for  compelling  plaintiff  to 
leave  defendants’  train  on  her  jour- 
ney from  St.  Catharines  to  Paris. 
Plea , that  defendants  had  established 
certain  fares  on  their  road,  which 
were  all  made  payable  to  the  con- 
ductor : that  the  conductor  of  the 
train  conveying  plaintiff,  in  discharge 
of  his  duty,  demanded  of  plaintiff  the 
usual  fare,  which  she  refused  to  pay, 
and  therefore  he  obliged  her  to  leave 
the  train  at  a way  station.  Replica- 
tion, that  before  plaintiff  entered  the 
cars  she  paid  to  defendants  her  fare 
at  the  St.  Catharines  station,  and 
received  a ticket,  which  ticket  she 
casually  lost  before  the  conductor 
called  upon  her  for  payment,  of  all 
which  the  conductor  had  notice  : 
without  this,  that  she  refused  to  pay 
the  said  fare  in  the  plea  mentioned, 
or  did  not  pay  the  same  as  alleged — 
concluding  to  the  country.  Held , on 
demurrer  to  the  replication,  plea 
good  ; replication  bad.  Duke  and 
Wife  v.  The  Great  Western  Rail- 
way Company , 369. 

7.  Loss  of  ticket — Refusal  to  pay 
a second  time — Expulsion  from  cars 
thereupon  — • Action] — The  plaintiff 
Maria  Duke  became  a passeuger  in 
defendants’  cars  from  St.  Catharines 
to  Windsor,  having  previously  paid 
her  fare  at  the  St.  Catharines  station 
and  obtained  a ticket  She  losjt  the 
ticket  before  reaching  Grimsby,  an 
intermediate  station,  and  when  the 
conductor  demanded  her  fare  informed 
him  of  these  facts,  of  which  he  had  no 
other  knowledge.  He  insisted  never- 
theless upon  her  paying  again  to  him, 
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and  on  her  refusal  obliged  her  to  leave 
the  cars  at  Grimsby.  In  so  doing  he 
was  obeying  the  regulations  of  the 
company,  which  were  authorized  by 
their  charter  Held , that  his  conduct 
was  justifiable,  and  that  the  plaintiff 
could  have  no  right  of  action  against 
the  company.  Duke  a nd  Wife  v. 
The  Great  Western  R.  W.  Com- 
pany, 377. 

8.  Loss  of  trunk  containing  lease 
■ — Admission  of  evidence  as  to  lessor’s 
title — Damages — Proof  of  proceed- 
ings in  Chancery.'] — Plaintiff  sued  a 
railway  company  for  the  loss  of  his 
trunk,  which  he  alleged  contained 
several  valuable  papers,  and  among 
them  the  lease  of  a farm  from  his 
father  to  himself.  Defendants  resisted 
his  claim  as  fraudulent,  denying  that 
they  had  ever  received  the  trunk,  and 
gave  strong  evidence  to  support  their 
defence.  They  then  offered  to  prove 
(as  tending  further  to  shew  the  dis- 
honesty of  the  claim)  that  this  farm 
had  been  the  subject  of  a suit  in  Chan- 
cery, in  which  it  was  decreed  that  the 
plaintiff’s  father  held  the  land  only  as 
agent  for  another,  and  should  convey 
to  him;  and  that  the  plaintiff  was 
aware  of  the  fact,  having  been  ex- 
amined as  a witness  in  the  case. 
Held,  that  such  evidence  was  rightly 
received,  and  that  it  was  sufficient  to 
prove  the  decree  without  the  other 
proceeding  in  the  suit.  Thomas  v. 
The  Great  Western  Railway  Com- 
pany, 389. 

9.  Appointment  of  arbitrators  un- 
der 14  & 15  Vic.  ch.  51,  sec.  9,  sub- 
sec. 15 — Construction  of — Applica- 
tion to  reverse  judge’s  decision — 
Filing  plans.] — The  order  of  a judge 
appointing  arbitrators  to  settle  the 
terms  on  which  one  railway  shall  cross 
another,  under  the  powers  given  to 
him  by  14  & 15  Vic.  ch.  51,  sec.  9, 
eubsec.  15,  cannot  be  reversed  by 
the  court.  That  clause  is  not  con- 
fined  in  its  application  to  railway  com- 
panies subject  to  the  Railway  Clauses 
87 


Consolidation  Act.  The  enactments 
as  to  filing  plans  contained  in  that  Act 
have  no  application  to  the  case  of  in- 
tersection of  one  railway  by  another. 
In  re  Buffalo  and  Lake  Huron  Rail- 
way Company  and  The  Great  Wes- 
tern Railway  Company,  397. 

10.  Plaintiff  by  written  agreement 
allowed  the  defendants  to  carry  their 
road  through  his  land,  and  in  con- 
structing it  they  made  an  embank- 
ment, which  rendered  his  access  to 
the  highway  inconvenient,  and  pre- 
vented the  water  near  and  around  his 
house  from  running  off  as  before. 
Held,  that  this  was  a continuing  injury, 
for  which  an  action,  if  maintainable, 
was  not  limited  to  six  months : but, 
Semble,  that  it  was  a damage  for 
which  the  plaintiff  was  restricted  to 
his  remedy  by  arbitration,  and  could 
sustain  no  action.  Cameron  v.  The 
Ontario,  Simcoe  and  Huron  Railroad 
Union  Company,  612. 


RECOGNIZANCE. 

See  Venue,  2. 

"Where  a witness  on  entering  into 
a recognizance  to  appear  at  the 
assizes  was  misinformed  by  the  ma- 
gistrate as  to  the  day  on  which  they 
would  take  place,  and  was  thus  pre- 
vented from  attending,  the  court  on 
application  relieved  him.  In  re  John 
S.  Boughner , In  the  case  of  The 
Queen  v.  Daniel  Mayer , 621. 

REFERENCE. 

See  Practice. 

REGISTRATION. 

See  Ejectment,  5. — Shipping. 

REPLEVIN. 

In  replevin  it  is  not  necessary  to 
state  in  the  declaration  where  the 
goods  were  taken. — Perrin  et  al.  v. 
Conley,  53. 


14  u.  c.  Q.  B. 
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RIGHT  OF  WAY. 

Of  necessity .] — H.  formerly  owned 
a piece  of  land  of  which  the  plaintiff’s 
and  defendant’s  closes  formed  parts. 
He  used  then  to  pass  by  sufferauce 
over  R.’s  land  to  the  east,  and  thus 
get  into  the  highway,  but  he  could 
get  out  of  his  own  lot  by  a lane  to 
the  west.  He  first  conveyed  to  M. 
a portion  of  his  land  between  what 
he  retained  and  this  lane,  reserving 
to  himself  no  right  of  way  over  it; 
and  he  afterwards  conveyed  to  the 
plaintiff  a strip  between  R.’s  land  and 
his  own.  R.  having  enclosed  his 
land  so  that  the  plaintiff  was  shut  in. 
Held , that  the  plaintiff  was  entitled 
to  a right  of  way  of  necessity  over  the 
land  which  H.  had  conveyed  to  M. 
Turnbull  v.  Merriam , 265. 

ROADS. 

See  Municipal  Corporations,  1. — 
Road  Companies. 


ROAD  COMPANIES. 

1.  16  Vic.  ch.  190,  sec.  2 — Tolls 
— Too  high  grade  — Estoppel .]  — 
Where  the  defendant,  a stage  pro- 
prietor, made  use  of  a road  constructed 
under  the  General  Road  Act,  16  Vic. 
ch.  190,  with  his  vehicles,  for  months, 
without  objection,  and  the  company 
had  allowed  the  tolls  to  stand  over  for 
settlement  periodically.  Held,  that 
he  could  not  object  to  pay  on  the 
ground  that  the  grade  of  the  road  was 
in  some  places  above  that  fixed  by 
the  statute.  Held  also,  that  the  tolls 
in  this  case  had  been  imposed,  by 
resolution,  with  sufficient  formality 
and  certainty.  Brockville  and  North 
Augusta  Plank  Road  Company  v. 
Crozier , 27. 

2.  Action  for  tolls — Grade  of  road 
— Pleading .] — Assumpsit  for  tolls  by 
a road  company  incorporated  under 
16  Vic.  ch  190.  The  defendants 
pleaded  that  in  a portion  of  the  road 


the  grade  exceeded  that  fixed  by  the 
statute,  not  alleging  that  it  was  so 
made  without  the  consent  of  the 
engineer.  Held , insufficient.  The 

Brockville  and  North  Augusta  Plank 
Road  Company  v.  Crozier , 32. 

SALE. 

See  Agreement,  2 — Ejectment, 
1. — Fixtures.  — Flour.  — She- 
riff, 1. 


SAVINGS  BANKS. 

Unauthorized  payment.'] — Defend- 
ants associated  themselves  together 
to  conduct  a savings  bank,  but  before 
they  were  organized  under  4 & 5 
Vic.  ch.  32,  their  treasurer  received 
a deposit  from  B.  of  £75,  which  he 
swore  was  made  by  B.  with  the  ex- 
press understanding  that  any  person 
producing  his  pass-book  should  be 
entitled  to  receive  it.  B.  died,  and 
this  sum  was  afterwards  paid  to  a 
connexion  of  his,  who  presented  the 
pass-book.  The  payment,  it  appeared, 
was  not  filed  according  to  the  statute 
for  some  months  after.  Held , that 
such  payment  was  unauthorized,  and 
that  the  defendants  were  liable  to  B/s 
administrator  for  the  money.  Hunter 
and  Wife , Administratrix  of  Bradley, 
v.  Wallace  et  al. , 205. 

SCHOOLS. 

See  Common  Schools. 


SCIRE  FACIAS. 
See  Nul  tiel  Record. 


SEAL. 

See  Agreement,  3. — Bills  of  Ex- 
change and  Promissory  Notes, 
1,  4. — Corporations. — Munici- 
pal Corporations,  3. 

Semble,  That  an  impression  upon 
the  paper,  without  wax  or  any  ex- 
traneous substance,  is  a sufficient  seal. 
Foster  v.  Geddes , 239. 
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SELF-DEFENCE. 

See  Trespass,  3. 

SERVICE. 

Of  rule  to  change  venue.']— See 
Venue. 


SETTLEMENT. 
See  Title. 


SHERIFF. 

See  Estoppel.  — Fixtures,  1. — 
Shipping. 

1.  Unlawful  Sale  — Pleading .] — 
Declaration  by  a sheriff  that  under 
certain  writs  of  Fi.  Fa.  against  one 
M.  he  offered  for  sale  his  stock  of 
goodsupon  certain  conditions : namely, 
the  whole  to  be  offered  in  one  lot,  the 
bidding  to  be  so  much  in  the  pound 
on  the  cost  as  ascertained  by  the 
stock  book,  which  should  be  examined 
by  a disinterested  party  and  all  errors 
corrected,  but  no  change  to  be  made 
in  the  prices  stated  there — the  pur- 
chaser to  have  a credit  of  3,  6,  9,  12 
and  15  months,  on  furnishing  notes 
endorsed  to  the  satisfaction  of  H.  & V. ; 
that  if  any  purchaser  should  fail  to 
comply  with  the  terms  the  goods 
should  be  resold,  and  he  should  be 
liable  for  any  deficiency  in  price  and 
the  expenses  of  such  resale. — Aver- 
ment, that  the  defendant  purchased 
subject  to  such  conditions,  and  did 
not  comply  with  them,  whereupon  the 
goods  were  resold  at  a loss  upon  the 
first  sale. — Breach , non-payment  of 
such  deficiency,  or  the  expenses  of 
such  resale.  The  defendant  pleaded, 
eighthly,  that  he  offered  notes  with 
good  endorsers,  which  ought  to  have 
satisfied  said  H.  & V.,  but  that  they 
unreasonably  refused  to  approve  of 
them ; and  ninthly,  that  no  notice  of 
the  second  sale  was  given  to  him. 
Held , on  demurrer,  both  pleas  bad ; 
but  that  the  sheriff  could  not  lawfully 


make  such  a sale  as  set  out  in  the  de- 
claration, and  therefore  the  action  was 
not  maintainable  Smith  v.  Bacon , 38. 

2.  Liability  of  his  sureties — Evi- 
dence of  defendant  to  be  served  being 
in  the  county. ] — A sheriff’s  sureties 
are  not  liable  for  an  accidental  slip  of 
himself  or  his  clerk,  in  reciting  in  a bail 
bond  that  the  action  is  in  the  County 
Court,  when  it  is  in  the  Common 
Pleas.  Where  to  an  action  against 
a sheriff  and  his  sureties,  for  not 
serving  a capias,  the  defendants 
plead  that  the  person  to  be  served 
was  not  to  be  found  in  the  county, 
the  mere  fact  that  he  was  seen  there 
by  some  third  party  during  the  cur- 
rency of  the  writ  does  not  necessarily 
rebut  the  plea.  It  should  , be  shewn 
that  the  sheriff,  without  gross  negli- 
gence, must  have  known  of  his  being 
there;  and  it  depends  upon  the  evi- 
dence whether  the  sheriff  alone  is 
liable  for  such  omission  to  serve,  or 
his  sureties  also.  Neglecting  to  re- 
turn a writ  is  misconduct  for  which 
the  sureties  are  responsible.  Nelson 
v.  Baby  et  al.,  235. 

3.  Bond  to  return  goods  to  sheriff 

— Plea  of  seizure  by  defendant' s land- 
lord.] — Debt  by  a sheriff,  upon  a bond 
to  secure  the  return  when  called  for 
of  certain  goods  of  one  F.  which  he 
had  seized,  and  which  he  consented 
to  leave  with  the  debtor  until  sale. 
Defendants  pleaded,  that  after  the 
making  of  the  bond,  and  before  this 
suit,  and  before  they  had  been  called 
upon  to  return  the  goods,  the  land- 
lord of  F.  seized  them  on  a distress 
for  rent,  and  took  them  out  of  de- 
fendants’ control,  wherefore  they  were 
unable  to  return  them.  Held , no 

defence.  Rapelje,  sheriff,  v.  Finch 
et  al.,  249. 

4.  Bond  to  deliver  goods  seized — 
Distress  for  rent — Effect  o/.] — The 
sheriff  seized  certain  goods  of  a debtor 
underexecution, but  forbore  to  remove 
them,  on  receiving  a bond  from  de- 
fendants to  deliver  them  up  to  him 
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when  requested.  When  his  bailiff 
went  afterwards  to  sell,  he  found  that 
the  household  furniture,  which  was 
worth  more  than  the  amount  of  the 
execution,  had  been  distrained  by  the 
debtor’s  landlord  for  rent,  and  on  re- 
ferring to  defendants  he  was  told  that 
he  might  go  and  take  it  at  his  peril. 
Held , that  the  condition  of  the  bond 
was  broken,  and  the  sheriff  entitled  to 
recover  the  amount  of  the  execution, 
notwithstanding  that  there  were  other 
goods  on  which  he  might  have  levied. 
Rapelje  v.  Finch  et  al. , 468. 

SHERIFF’S  DEED. 

See  Taxes. — Will,  5. 

SHIPPING. 

Registry  of  foreign-Luilt  ships 
before  17  & 18  Vic.  ch.  104 —Sale 
by  sheriff.']  — Under  the  Imperial 
Act  12  & 13  Vic.  ch.  29,  and 
previous  statutes,  foreign-built  ships 
navigating  our  inland  waters  were 
entitled  to  be  registered  here.  It 
is  not  necessary  that  the  transfer  of 
a vessel  by  the  sheriff,  upon  a sale 
under  execution,  should  be  registered, 
or  that  it  should  recite  the  certificate 
of  ownership.  Smith  v.  Brown  and 
Childs , 9. 

SLANDER. 

See  Libel. 


STATUTES  (CONSTRUCTION 
OF.) 

26  Geo.  II.  ch.  33  (Imperial).  — See 
Criminal  Law,  5. 

33  Geo.  III.  ch.  6. — See  Criminal  Law,  6. 
43  Geo.  III.  ch.  6. — See  Married  Women. 
69  Geo.  III.  ch.  3. — See  Married  Women. 
69  Geo.  III.  ch.  7. — See  Taxes. 

2 Geo.  IV.  ch.  1,  sec  18. — See  Com- 
mission to  Examine  Witnesses. 

2 Geo.  IV.  ch.  14. — See  Married  Women. 
6 Geo.  IV.  ch.  7.— See  Taxes. 

4 Wm.  IV.  ch.  1. — See  Limitations  (Sta- 
tute of  ). 


4 Wm.  IV.  ch.  29. — See  Great  Western 
Railway  Company — Railways  and  Railway 
Companies,  2,  3. 

6 Wm.  IV.  ch.  18. — See  Mutual  Insur- 
ance Companies. 

4 <fc  5 Vic.  ch.  26,  sec.  11. — See  Crimi- 
nal Law,  3. 

4 <fc  6 Vic.  ch.  26,  sec.  3. — See  Criminal 
Law,  1. 

4 & 5 Vic.  ch.  29,  sec.  22. — See  Criminal 
Law,  2. 

12  Vic.  ch.  63. — See  Appeal. 

12  Vic.  ch.  76. — See  Limited  Partner- 
ship. 

12  Vic.  ch.  78,  sec.  16. — See  Municipal 
Corporations,  2. 

12  Vic.  ch.  81. — See  Municipal  Corpo- 
rations. 

12  Vic.  ch.  81,  sec.  196. — See  Highways. 

12  Vic.  ch.  196. — See  Railways  and 
Railway  Companies,  10. 

12  <fc  13  Vic.  ch.  29  (Imperial). — See 
Shipping. 

13  & 14  Vic.  ch.  48.— -See  Common 
Schools. 

13  & 14  Vic.  ch.  63,  sec.  89.— See  Divi- 
sion Court,  2. 

13  & 14  Vic.  ch.  58,  sec.  6. — See  Dower,  1. 

14  & 15  Vic.  ch.  51. — See  Railways  and 
Railway  Companies,  9. 

14  dz;  15  Vic.  ch.  64. — See  Replevin. 

14  & 16  Vic.  ch.  94. — See  Bills  of  Ex- 
change and  Promissory  Notes,  3. 

14  <fc  16  Vic.  ch.  109. — See  Municipal 
Corporations,  2. 

14  <fc  15  Vic.  ch.  114.— -See  Ejectment,  1. 

16  Vic.  ch.  177,  sec.  9. — See  Division 
Court,  1. 

16  Vic.  ch.  181,  sec.  33.-— See  Highways. 

16  Vie.  ch  185.  See  Common  Schools. 

16  Vic.  ch.  190.— See  Road  Companies. 

19  Vic.  ch.  43  (Common  Law  Procedure 
Act). — See  Arbitration  and  Award,  6 — 
Landlord  and  Tenant,  3 — Practice. 

STATUTE  OF  FRAUDS. 

See  Frauds  (Statute  of). 

STATUTE  OF  LIMITATIONS. 
See  Limitations  (Statute  of). 

STAYING  PROCEEDINGS. 

See  Action. 

STOCK 

See  Joint  Stock  Companies,  1. 
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SURRENDER. 

See  Landlord  and  Tenant,  2. 

TAXES. 

Land  described  for  'patent — Sale 
of  for  taxes  — Patent  afterwards 
issued.’] — Where  land  was  returned 
under  59  Geo.  III.  ch.  7,  sec  12,  as 
described  for  patent,  it  was  liable  for 
taxes,  and  having  been  regularly  sold 
therefor.  Held , that  the  sheriff’s 
deed  must  prevail  against  a patent 
subsequently  issued  to  the  original 
nominee.  Charles  v.  Dulmage , 585. 


TENANCY  IN  COMMON. 

See  Dower,  2. — Ejectment,  5. — 
Will,  3. 


TITLE. 

See  Ejectment,  2,  5. — Mortgage. 
— Possession. — Railways  and 
Railway  Companies,  8. — Tres- 
pass, 4. — Will. 

Settlement  — Construction  of  — 
Power  to  alter  trusts , effect  of] — J. 
B.  conveyed  certain  lands  to  trustees, 
to  hold  to  the  use  of  himself  for  life, 
after  his  death  to  the  use  of  his  wife 
for  life,  and  after  the  death  of  the  sur- 
vivor to  the  use  of  their  children,  as 
he  and  his  wife  should  appoint,  and  in 
default  of  any  joint  appointment  in 
such  manner  as  the  survivor  should 
appoint,  and  in  default  of  any  appoint- 
ment, to  the  use  of  himself  in  fee,  with 
a proviso,  that  after  the  death  of  J.  B. 
and  his  wife,  until  the  eldest  child 
should  come  of  age,  the  trustees  might 
apply  so  much  of  the  rents  and  profits 
as  should  be  necessary  towards  the 
education  of  the  children.  A power 
of  leasing  for  a certain  term  was  given, 
with  a restriction  that  there  should  be 
no  conveyance  made  of  the  reversion; 
and  lastly,  it  was  provided  that  J.  B. 
and  his  wife,  with  the  trustees,  should 
have  such  further  aud  other  powers 


for  the  disposition,  control  and  manage- 
ment of  the  property,  as  the  said  J. 
B.  and  his  wife  might  at  any  time 
thereafter,  by  deed  executed  in  the 
presence  of  two  witnesses,  direct  and 
appoint — (the  consideration  for  the 
settlement,  as  recited  in  it,  was  the 
release  by  J.  B’s  wife  of  her  dower  in 
other  lands) — J.  B.  and  wife  having 
first  mortgaged  the  land,  and  then  con- 
veyed the  equity  of  redemption  to  the 
assignee  of  the  mortgage,  from  whom 
the  plaintiff  purchased.  Held,  that 
such  conveyance  was  unauthorized 
by  the  settlement,  and  that  the  plain- 
tiff’s title  was  bad.  Stewart  v.  Wall- 
bridge  et  al.,  312. 

TOLLS. 

See  Road  Companies,  1,  2. 


TRESPASS. 

See  Chattel  Mortgage,  1. — Cus- 
toms Acts. 

1.  Leave  and  license.]  — Where 
in  trespass  defendant  pleads  leave  and 
license,  he  must  prove  a license  co- 
extensive with  the  trespass,  and  the 
plaintiff  need  not  new  assign  if  the 
license  was  for  part  only.  Thompson 
v.  Van  Buskirk  et  al.,  388. 

2.  Right  to  maintain , after  sale 
by  plaintiff.] — Trespass  for  pulling 
down  a house  in  Yorkville.  It  ap- 
peared that  the  Corporation  had  pur- 
chased the  house  from  the  plaintiff, 
and  paid  for  it,  but  plaintiff  remained 
in  possession.  Held,  that  he  was 
entitled  to  recover,  notwithstanding 
the  sale.  Glass  v.  Dobson,  419. 

3.  Action  for  shooting — Threats, 
how  far  a justification — Pleading.] 
— Trespass  for  assaulting  the  plaintiff, 
and  shooting  at  and  wounding  him 
with  a pistol. — Plea,  That  plaintiff 
and  thirty  others  threatened  to  break 
into  defendant’s  dwelling-house,  where 
he  was  peaceably  residing  with  his 
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family,  and  to  assault,  tar  and  feather, 
and  ride  him  on  a rail : that  they  were 
armed  and  riotously  assembled  in 
front  of  the  house,  and  apparently  in 
the  act  of  breaking  into  it  to  accom- 
plish such  threats  : whereupon  de- 
fendant, having  good  reason  to  believe 
and  verily  believing  they  were  then 
breaking  into  his  house  against  his  will, 
for  the  said  purpose,  in  defence  of 
himself  and  his  house,  and  in  order 
to  prevent  them  from  entering,  and 
tarring  and  feathering  him,  &c.,  op- 
posed such  entrance,  and  in  so  doing 
unavoidably  committed  the  trespasses 
in  the  declaration  mentioned,  as  he 
lawfully  might,  using  no  unnecessary 
force  or  violence,  and  doing  no  more 
injury  to  the  plaintiff  than  was  neces- 
sary to  effect  such  purpose.  Held,  on 
demurrer,  plea  bad,  as  shewing  no 
defence,  for  before  firing  defendant 
should  have  warned  the  plaintiff  to 
desist  and  depart,  which  was  not 
averred.  Semble,  also,  that  it  was  in- 
sufficient in  point  of  form,  for  not 
shewing  expressly  whether  defendant 
intended  to  admit  the  shooting  or  not. 
Spires  v.  Bar  rick,  420. 

4.  Liberum  tenementum  — Evi- 
dence in  support  of- — Proof  of  free- 
hold interest — Mortgage .] — Trespass, 
for  breaking  and  entering  plaintiff’s 
house.  Pleas — 2.  That  the  'house 

was  not  the  plaintiff’s;  3,  Liberum 
tenementum  of  defendant  A.,  and 
entry  of  the  other  defendant  by  his 
command.  The  land  had  belonged 
to  one  C.,  who  mortgaged  in  fee  to 
S.  to  secure  a sum  payable  by  instal- 
ments, with  a proviso  for  possession 
by  the  mortgagor  until  default  after 
three  months’  notice.  C.  conveyed 
to  M.  and  M.  to  defendant  J.  A.  No 
default  had  been  made  on  the  mort- 
gage. Defendant  had  entered  under 
an  agent  of  S.  Held , that  the  plain- 
tiff was  entitled  to  succeed  on  the 
second  plea;  and,  Semble , upon  the 
third  also.  Dundas  v.  John  Arthur 
and  James  Arthur , 521. 


TROVER. 

See  Fixtures,  2. 


TRUSTS. 

See  Title. — Will,  5. 


USURY. 

See  Variance. 

VARIANCE. 

See  Nul  Ttel  Record. 

Usury — Variance.~\ — To  an  action 
on  a note  against  two  defendants, 
usury  was  set  up,  the  plea  being  that 
plaintiff  lent  defendant  £200,  payable 
in  a year,  and  that  the  note  (for  £250) 
was  given  therefor.  The  evidence 
shewed  that  the  loan  was  to  one  de- 
fendant only,  and  that  the  other  signed 
the  note  merely  as  his  surety,  and  was 
no  party  to  the  usurious  contract. 
Held , a fatal  variance,  and  that  plain- 
tiff must  recover.  Farley  v.  Gilbert, 


VENDOR  AND  VENDEE. 

See  Ejectment.-Fixtures. -Flour. 
— Frauds  (Statute  or). — Tres- 
pass, 2. 

VENUE. 

See  Ejectment,  1. 

1.  On  the  28th  of  September  an 
order  was  made  to  change  the  venue 
from  Brant  to  Oxford.  No  rule  was 
taken  out  until  the  9th  of  October,  and 
it  was  not  served  until  the  13th.  The 
assizes  for  Brant  were  then  sitting,  and 
the  case  was  entered  for  trial  there. 
The  plaintiff  continued  it  on  the  docket 
notwithstanding  the  order,  but  it  was 
not  tried,  owing  only  to  want  of  time. 
In  was  then  entered  again  at  Brant  at 
the  next  assizes,  and  a verdict  taken, 
defendant  not  appearing.  Held,  that 
the  plaintiff  should  not  have  gone  to 
trial  at  Brant  after  service  of  the  order; 
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and  the  verdict  was  set  aside,  but 
without  costs,  as  the  plaintiff  had  been 
guilty  of  laches  in  not  making  the 
service  sooner.  Cleghorn  v.  Carroll , 
480. 

2.  In  debt  on  recognizance  of  bail 
the  venue  must  be  laid  in  the  county 
where  the  record  is.  Duffy  v.  Arnold 
et  al .,  610. 


WAIVER. 

See  Commission  to  Examine  Wit- 
nesses. — Estoppel.  — Joint 
Stock  Companies,  2. — Landlord 
and  Tenant,  4. 


WAY. 

See  Right  of  Way. 


WARRANTY. 

See  Flour. 

WILL. 

1.  Ambiguity  as  to  land  intended 
— Residuary  devise .]  — Testator  by 
his  will,  after  leaving  different  lands 
to  his  wife  and  other  children,  devised 
to  his  daughter  Maria  ‘‘all  those  cer- 
tain lots  of  lands,  being  Nos.  6, 7,  and 
also  No.  8,  together  with  the  half  of 
No.  7 in  the  4th  concession  in  the 
town  of  Oxford/’  He  then  devised 
to  his  executors  800  acres  of  land  for 
the  purpose  of  educating  his  children., 
and  accomplishing  building  as  might 
be  thought  necessary ; and  the  will 
proceeded  thus : “ I give  and  bequeath 
to  my  son  James  Campbell  all  and 
singular  residue  and  remainder  to  now 
or  may  have  at  my  decease,  together 
with  that  certain  tracts  of  land”  &c., 
specifying  900  acres.  No  personal  pro- 
perty had  been  previously  mentioned. 
It  was  proved  that  the  testator  did  not 
own  a lot  numbered  6 in  any  conces- 
sion of  Oxford;  or  Lots  6,  7 or  8 in  the 
4th;  but  he  did  own  7 and  8 in  the 
6th,  and  7 in  the  7th  and  8th  conces- 


sions. The  question  was,  how  Lot  7 
in  the  8th  concession  was  affected ; 
whether  it  was  included  in  the  devise 
to  Maria,  or  passed  under  the  residu- 
ary clause.  Held,  that  although  it 
seemed  most  probable  that  the  testator 
intended  to  give  to  Maria  Lot  7 in  the 
6th,  7th  and  8th  concessions,  yet  the 
will  could  not  be  so  read  ; and  that  the 
lot  in  question  passed  to  James  under 
the  residuary  devise,  which,  notwith- 
standing its  obscurity,  must  be  taken 
to  apply  to  all  lands  not  before  dis- 
posed of.  Campbell  v.  Camj)bell,  17. 

2.  Estate  for  life  or  in  fee.~\ — The 
testator,  by  his  will  made  in  1826,  de- 
vised as  follows: — “ As  touching  such 
worldly  estate  wherewith  it  hath 
pleased  Hod  to  bless  me  in  this  life, 
I give  and  dispose  of  the  same  in  the 
following  manner  and  form — (After 
giving  certain  furniture  to  his  wife) : 
“Also,  I give  and  bequeath  to  her  the 
sum  of  £12  10s.  annually,  to  be  well 
and  truly  paid  to  her  quarterly  from 
the  produce  of  my  real  property  lying 
in  the  township  of  Smith,”  &c. — 
“ Also  to  my  beloved  sons  William 
and  Joseph,  to  be  apportioned  to  the 
said  William  and  Joseph,  159  acres 
of  land,”  describing  it,  being  the  land 
in  question,  situate  in  said  township 
of  Smith — “ Also,  to  my  beloved  sons 
William  and  Joseph,  the  first  lot 
on  the  west  side  of  the  communica- 
tion road,  as  above  described,  to  be 
possessed  jointly  and  severally  in 
equal  shares  by  them,  the  aforesaid 
William  and.  Joseph,  for  the  purpose 
of  erecting  a saw-mill,  and  such  other 
machinery  as  they  may  deem  ex- 
pedient : also,  my  farming  utensils 
and  stock  to  be  equally  divided  among 
my  two  sons  William  and  Joseph.  I 
£ Iso  leave  and  bequeath  my  beloved 
son  John  (the  eldest  son)five  shillings: 
and  for  the  purpose  that  my  beloved 
wife  may  suffer  no  hardship  in  her  old 
age,  I do  enjoin  by  this  my  last  will 
and  testament,  that  my  sons  William 
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and  Joseph  shall  provide  meat,  drink, 
and  lodging  befitting  the  age  and  in- 
firmities of  my  beloved  wife  y that  is  to 
say,  so  long  as  she  may  remain  my 
widow.”  William  was  appointed  one 
of  the  executors.  Held , that  William 
and  Joseph  took  a fee  in  the  land  in 
Smith.  Dixon  v.  Dixon  et  al .,  275. 

3.  Joint  tenancy  or  in  common — 
Statute  of  Limitations — Evidence  of 
dispossession — Possession  by  guardian 
— Disabilities. ] — Testator,  who  died 
about  1823,  devised  to  his  sons  Chris- 
topher and  Frederick  the  land  in 
question,  with  the  mills  thereon 
erected,  “ the  said  land  and  mills  to 
be  held  and  divided  by  the  said  Chris- 
topher and  Frederick  as  they  shall 
deem  most  equal  and  just ;”  and  a 
direction  was  added,  that  they  should 
equally  contribute  towards  the  main- 
tenance of  the  testator  and  his  wife 
during  their  lives,  and  to  the  payment 
of  his  debts.  Held , that  the  devisees 
took  a fee  as  tenants  in  common,  not 
as  joint  tenants.  Held  also,  that  upon 
the  evidence  the  jury  were  warranted 
in  finding  that  there  had  been  no  dis- 
possession by  Christopher  Arnold 
more  than  twenty  years  before  this 
action,  and  therefore  that  the  plaintiffs 
claiming  under  Frederick  were  not 
barred.  Ingalls  et  al.  v.  Arnold  et 
al , 296. 

4.  Estate  for  life  or  in  fee.~\ — Tes- 
tator, who  died  before  the  4 Wm.  1Y. 
ch.  1,  devised  as  follows  : “ My  farm, 
situate  on  the  river  Thames,  in  the 
first  concession  of  Harwich,  Lot  No. 
23,  likewise  all  the  rest  of  my  personal 
goods  and  chattels  of  what  kind  and 
nature  soever,  I give  and  bequeath, 
after  the  decease  of  my  beloved  wife 


Sarah,  to  my  children,  married  as  well 
as  unmarried,  to  be  equally  divided 
amongst  them  after  the  youngest  be- 
comes of  age,  which  said  property  is 
not  to  be  sold  out  of  the  family,”  &c.; 
adding  below  the  attestation  clause, 
but  above  the  signatures  of  the  wit- 
nesses, “It  is  my  request, before  sign- 
ing the  above,  that  Mr.  Anthony 
Kitrach  is  to  be  maintained  by  my 
heirs  during  his  life.”  Held,  that  the 
children  took  a fee.  Smith  v.  Holmes , 
572. 

5.  Trust  estates — Sale  of  in  execu- 
tion.] — Testator  (after  giving  certain 
lands  to  his  children  C.  W.  & M.), 
devised  to  his  wife  all  the  residue  of 
his  lands  for  life,  aud  after  her  death 
the  same  to  be  equally  divided  among 
all  his  surviving  children  (except  said 
C.  W.  & M.),  share  and  share  alike. 
A patent  was  afterwards  granted  for 
the  land  in  question,  with  other  lands, 
to  the  executors  of  his  will,  to  hold 
upon  the  trusts  contained  in  it.  Before 
any  division  had  been  made,  and 
while  the  wife  was  alive,  a Fi.  Fa. 
issued  against  one  of  the  residuary 
devisees,  under  which  the  sheriff  sold 
and  conveyed  this  land.  Held,  that 
such  deed  was  inoperative,  for  the 
defendant  in  the  writ  had  no  interest 
which  could  be  sold  under  execution. 
McLean  v.  James  Fisher  and  Charles 
Fisher , 617. 

WITNESS. 

See  Criminal  Law,  4.  — Eject- 
ment, 3. 

WORDS  (CONSTRUCTION  OF). 

“ Free  on  board.” — See  Flour,  2, 


Jr 


